This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


f      L.      ti'  li     d      Q^jL 


i 


L  L-    \.:'^      (J 


k. 


!oo 


9 


I* 


A 


f*. 


K 


REPORTS   OF   CASES 


ADJUDGED   IN   THE 


HIGH    COURT    OF    CiHANCERT, 


SIR   WILLIAM    PAGE   WOOD,    Knt., 

VICE-CHANCELLOB. 


By  EDWARD  E.  KAY  and  HENRY  R.  VAUQHAN  JOHNSON 

or  LnrCOLN*B-Iinr,  BSQUISBS,  BlRBIBTXBfr-AT-LAW. 


VOL  IV. 

1857  &  1858:— 21  &  22  YICTORIiE. 


LONDON: 


W.    MAXWELL,   LAW    BOOKSELLER   AND    PUBLISHER 

32,  BELL  YARD,  LINCOLN'S  INN: 

HODGES,  SMITH,  &  CO.,  GRAFTON  STREET,  DUBLIN. 

1859. 


I  HAVE  been  compelled,  by  the  pressure  of  my  other 
professional  duties  to  relinquish  during  the  last  year  and  a 
half  all  connection  with  the  editing  of  these  Reports, 
except  that  my  name  has  been  printed  on  the  cover. 

For  the  same  reason,  I  now  withdraw  my  name; 
and  the  Editorship  will  in  future  belong,  in  name  as  well 
as  in  fact,  to  my  friend  Mr.  JoHNSON. 

I  am  desirous  that  the  last  words  which  I  shall 
publish  here  should  express  my  grateful  sense  of  their  kind- 
ness to  those  to  whom  I  owe  the  privilege  of  having  been, 
for  a  time,  one  of  the  Editors  of  this  Series  of  Authorised 
Reports,  and  also  to  all  members  of  both  branches  of  the 
Profession  to  whose  courtesy  I  have  been  constantly  and 
largely  indebted  for  assistance,  which  has  very  much  light- 
ened my  labours  as  an  Editor. 
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1857. 

HENRY  AND  OTHERS  v.  THE  GREAT  NORTHERN    v.  c.  Wood, 
RAILWAY  COMPANY  and  OTHERS.  '^lith!'^' 

TFULL  COUBT 
HE  Plaintifis  were  holders  of  preference  stock  in  the  of  Aj>peal  in 

OrecU  Northern  Railway  Company.     The   Defendants      ifov.2\st,' 

were  the  Company  and  its  Directors.  ^^^*^  ^^»^ 

*       ^  panst — RaUway 

Company — 
Preference    Share*  —  Guaranteed  Shares  —  Dividends  —  Interpretation  of  Act  of  Parliament  — 
Cumnlative  Remedy  —  Companies  Clauses  Consolidation  Actj  8^9  Vict.  c.  16,  s.  120 —  General 
Meeting  of  Company — Assent  of  Votes  at — Onus  of  proving. 

Holders  of  stock  or  shares  which  are  "  to  bear  and  receive  dividends  at  a  given  rate  per 
cent  per  annnm  in  preference  to  the  payment  of  dividend  on  the  ordinary  shares  of  the  com- 
pany "  are  entitled  to  receive  such  dividends  out  of  profit^  whenever  accruing  (and  not  merely 
out  of  the  profits  of  the  current  half  year  or  year,  or  of  any  other  definite  period)  before  any 
holder  of  ordinary  shares  can  participate  in  any  profits  whatever. 

Secusy  had  the  stocks  or  shares  in  question  been  directed  to  bear  and  receive  half-yearly  or 
yearly  dividends,  or  the  like — iicmble. 

Therefore,  where  a  fund,  which  under  ordinary  circumstances  would  have  represented  the 
half-year's  profits  of  a  railway,  as  shown  at  the  usual  half-yearly  general  meeting,  was  applied 
pursuant  to  the  provisions  of  a  special  Act  of  Parliament  in  buying  up  fictitious  stock, 
bcluding  preference  stock  fraudulently  issued  by  a  servant  of  the  company,  and  no  dividend 
was  declared  as  previously  for  that  half  year: — Held,  that  all  holders  of  preference  stock  or 
shares,  such  as  first  above  mentioned,  were  entitled  to  be  paid  dividends  out  of  subsequent  profits 
before  any  payment  could  be  made  to  any  holder  of  ordinary  shares;  the  loss  occasioned  by 
the  issuiug  of  such  fictitious  stock  being  in  this  respect  like  loss  from  ordinary  accident  or 
robbery,  and  as  such  to  be  deducted  from  gross  receipts  before  the  true  profit  could  be 
ascertained.  The 
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Dividends  were  duly  paid  in  fiill  upon  the  Plaintiffs' 
stock  by  half-yearly  payments,  up  to  the  30th  of  June,  1856, 
inclusive.  But  before  another  half-year's  interest  became 
due,  it  was  discovered  that  at  various  times  during  the  eight 
preceding  years  stock  and  shares  of  the  Company,  including 
preference  stock  similar  to  that  held  by  the  Plaintiffs,  had 
been  fraudulently  created  and  issued  by  Leopold  Redpath, 
a  servant  of  the  Company,  by  means  of  false  entries  in  the 
books  of  the  Company,  and  by  fictitious  transfers  and  other- 
wise, to  the  amount  of  ^^221,070,  or  thereabouts. 


Under  these  circumstances,  at  the  next  half-yearly  gene- 
ral meeting  of  the  Company,  held  on  the  12th  of  March, 
1857,  and  which  had  been  specially  convened  for  the  pur- 
pose, a  report  from  the  directors  on  the  subject  of  Red- 
path's  forgeries  and  frauds  was  read,  together  with  a  state- 
ment of  the  nett  revenue  of  the  Company,  which  shewed  a 
balance  of  243,9232.  58.  8d,  for  the  half  year  ending  on 

The  Act  contained  a  clause  providing  that  the  directors  should  apply  any  halance  of  the 
fund  therehy  directed  to  he  applied  for  making  good  the  losses  ahove  mentioned,  in  paying 
to  the  proprietors  of  preference  stock  or  shares  the  dividends  to  which  they  would  have  heen 
entitled  out  of  the  fund  if  the  same  had  heen  declared  and  apportioned  as  dividend  at  the  half 
yearly  meeting: — Held^  that  the  remedy  therehy  given  to  the  proprietors  of  such  preference  stock 
or  shares  was  cumulative,  and  hy  way  of  security  to  them  for  the  amount  of  their  dividend, 
and  not  in  suhstitution  of  such  dividend. 

Whether  the  same  interpretation  would  have  heen  put  upon  this  clause  in  case  the  preference 
Bhareholders  had  not  heen  of  right  entitled  as  ahove  to  arrears — Quare, 

Whether  any  difference  exists  hetween  preference  shares  and  guaranteed  shares  in  reference 
to  the  right  to  arrears  ut  supra — Qucere, 

A  company  is  empowered  hy  Act  of  Parliament,  with  the  aAsent  of  three-fifths  of  the  votes 
at  any  general  meeting,  to  guarantee  the  payment  of  dividends  not  exceeding  a  given  percentage 
per  annum  on  certain  shares,  in  preference  to  the  payment  thereof  on  the  ordinary  shares  of  the 
company,  and  upon  such  terms  as  shall  he  hy  the  resolution  of  such  meeting  defined.  The 
company,  having  issued  shares  purporting  upon  the  face  of  the  certificate  to  he  issued  under  the 
provisions  of  this  Act,  and  having  received  the  money  and  paid  dividend  upon  it,  cannot  after- 
wards ohject,  that,  at  the  general  meeting,  three-fifths  of  the  votes  did  not  assent;  still  less -can 
they  ohject  that  the  holders  of  such  shares  have  not  shown  such  assent,  the  onus  heing  on 
the  company  so  issuing  shares  to  show  informality — Sembh, 

Where  a  company,  having  power  hy  Act  of  Parliament  to  issue  stock  with  or  without 
guarantee,  issues  stock  purporting  on  the  face  of  the  certificate  to  he  **  issued  under  the  provisions 
of  the  Act,"  such  stock  carries  the  guarantee,  and  not  merely  a  preference — SembU, 

No  resolution  of  a  company  qu4  company  authorising  division  of  a  ftmd  such  as  that  ahove 
mentioned  to  purposes  o&er  than  dividend  can  vary  the  rights  of  the  shareholders  inter  se  in 
reference  to  the  general  profits.  Secu»^  where  a  particular  class  of  shareholders,  e.  g.,  pre- 
ference shareholders,  grant  proxies  in  that  particular  capacity,  authorising  a  fund  wldch  would 
be  appropriated  in  payment  of  their  special  dividend  to  he  diverted  to-  other  purposes — Sembh, 
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the  Slst  of  December,  1856  ;  and  it  was  resolved  that  no        l»fi7. 

dividend  should  be  declared,  but  that  the  meeting  considered       Hjenby 

it  desirable  that  Uie  balance  of  24!3,923i.  58.  8d  should  be     the  Great 

applied  to  meet  the  losses  caused  by  the  frauds  and  forgeries   J'^^^^r 

referred  to  in  the  Directors'  Report ;  and  that  the  directors 

should  be,  and  they  thereby  were,  requested  and  authorised 

to  apply  the  said  balance,  when  and  in  such  manner  as 

they  might  consider  most  beneficial  for  the  Company,  and 

to  take  such  proceedings  in  Parliament  and  otherwise  as 

they  might  deem  most  conducive  to  the  interests  of  the 

Company. 

In  pursuance  of  this  resolution  no  dividend  was  declared 
at  the  meeting,  and  nothing  was  paid  to  any  of  the  holders 
of  preference  stock;  but  the  directors  brought  a  bill  into 
Parliament^  to  make  provision  with  respect  to  the  capital 
which  had  been  firaudul^itly  created ;  and  on  the  10th  of 
August^  1857,  the  bill  was  passed,  and  became  an  Act 
of  Parliament 

By  this  Act,  after  reciting  (inter  alia)  that  it  was  ex- 
pected that  some  part  of  the  losses  occasioned  by  Red- 
path's  firauds  and  forgeries  might  be  reimbursed  to  the 
Company,  it  was  enacted,  first,  that  all  stock,  of  whatever 
description,  and  all  shares  in  the  Company,  appearing  upon 
the  registers  of  stocks  and  shares  on  the  Slst  of  January 
(when  the  register  was  last  closed),  were  thereby  declared 
to  be  valid,  and  to  entitle  the  holders  to  all  the  rights, 
privileges,  and  advantages,  and  to  subject  the  holders  to  all 
the  duties  and  liabilities,  which  attached  to  the  same 
stock  or  shares,  or  which  would  attach  to  the  same  if  they 
had  been  all  legally  created  and  issued  under  the  authority 
of  the  Company's  Acts.  Secondly,  that  the  directors  should 
apjdy  the  243,923{.  5s.  Sd.,  and  any  moneys  which  should 
be  received  by  the  Company  towards  reimbursement  of  the 
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1867.  losses,  in  repayment  of  all  moneys  expended  by  the  Com- 
Hbnst  pany  because  of  such  frauds  and  forgeries,  and  in  pajonent 
The  Great  ^^  *^®  costs,  charges,  and  expenses  resulting  therefrom, 
NoETHEBN  inclusive  of  the  expense  of  applying  for,  obtaining,  and 
passing  the  Act,  and  in  purchasing  from  time  to  time,  at 
their  discretion,  stock  or  shares  of  the  Company  in  each  of 
the  several  capitals  mentioned  in  the  schedule,  to  the 
amount  of  the  several  stocks  or  shares  of  the  Company  so 
fraudulently  created  and  issued,  whether  already  or  there- 
after discovered;  and  they  should  forthwith  cancel  and 
extinguish  the  stock  and  shares  so  purchased  :  Provided 
always,  that  any  purchases  of  stock  or  shares  which  the 
directors  might  have  made  pursuant  to  the  resolution  of  the 
1 2th  day  of  March,  were  thereby  ratified  and  confirmed,  and 
the  directors  were  thereby  required  forthwith  to  cancel  and 
extinguish  the  stock  or  shares  so  purchased  :  Provided  also, 
that  after  the  purchase  and  ckncelling  and  extinguishing 
thereinbefore  directed,  it  should  be  lawful  for  the  Company, 
or  the  directors  thereof,  to  exercise  all  the  powers  thertofore 
vested  in  them  for  the  creation  and  issue  of  capital,  as  fully 
as  though  no  such  stock  and  shares  had  been  so  fraudu- 
lently created  and  issued.  Thirdly,  that,  if  any  balance 
should  remain  of  the  said  sum  and  of  the  said  moneys  aft^er 
such  application  thereof  as  thereinbefore  directed,  it  should 
be  lawful  for  the  directors,  and  they  were  thereby  required, 
to  apply  such  balance,  so  far  as  the  same  would  extend,  in 
paying  to  the  proprietors  of  the  several  classes  of  preference 
stock  or  shares  the  dividends  to  which  they  would  have 
been  entitled  out  of  the  243,923{.  Ba.  Sd.  if  the  same  had 
been  declared  and  apportioned  as  dividend  at  the  half-yearly 
meeting  of  the  12th  of  March,  1867:  Provided  always,  that 
all  the  proprietors  of  each  class  of  preference  stock  or 
shares  should  receive  their  dividends  according  to  the 
priority  of  the  said  class,  and  in  preference  to  any  subse- 
quent class :  Provided  also,  that,  if  the  balance  remaining 
afterpayment  of  the  dividend  to  preceding  classes  of  stock  or 
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shares  were  not  sufficient  to  pay  the  whole  amount  of  the 
dividend  of  the  next  subsequent  class,  such  balance  should 
be  divided  rateably  among  all  the  proprietors  of  the  same 
class  of  stock  or  shares  according  to  the  amount  held  by 
them  respectively. 

The  capital  fraudulently  created  by  RedpcUh,  the  divi- 
dend warrants  fraudulently  issued  by  him,  and  the  costs, 
charges,  and  expenses  attending  the  investigation  of  the 
frauds,  together  exceeded  the  balance  of  net  revenue  for  the 
half  year  ending  the  31st  of  December,  1856.  But  it  was 
expected  that  the  Company  would  recover  from  RedpaOi's 
estate  sufficient  to  make  good  the  deficiency. 

The  net  revenue  of  the  Company  for  the  half  year  ending 
the  30th  of  June,  1867,  amounted  to  upwards  of  ^200,000, 
and  was  more  than  sufficient  to  pay  to  the  Plaintiffs  and 
the  other  holders  of  the  preference  stock  their  several  divi- 
dendsy  to  be  computed  from  the  30th  of  June,  1856,  to  the 
30th  of  June,  1857. 
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The  half-yearly  ordinary  general  meeting  of  the  Company 
being  now  about  to  be  held  on  the  29th  of  August,  1857, 
the  Plaintiffs  filed  their  bill  on  behalf  of  themselves  and  all 
other  holders  of  preference  stock  in  the  Company,  charging 
that  the  Defendants  intended  at  the  meeting  to  declare 
a  dividend  out  of  the  net  profits  of  the  Company  made 
since  the  last  dividend  was  declared,  and  to  pay  dividends 
to  the  holders  of  original  ordinary  stock  in  the  Company^ 
without  regard  to  the  claim  of  the  holders  of  preference 
stock  to  be  paid,  as  the  Plaintiflfe  charged  they  were  entitled 
to  be  paid,  the  full  amount  of  the  dividends  payable  in  re- 
spect of  such  preference  stock  from  the  30th  of  June^ 
1856,  before  any  dividend  or  payment  should  be  made 
in  respect  of  the  original  ordinary  stock,  and  praying  that 
it  might  be  declared  that  the  holders  of  preference  stock 
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in  the  Company  were  entitled  to  be  paid  interest  or 
dividends  on  the  amount  of  preference  stock  held  by  them 
from  the  30th  of  Jmie,  1856,  according  to  the  amount  of 
interest  or  dividends  which  the  classes  of  preference  stock 
respectively  carried,  before  any  payment  in  respect  of 
dividends  or  otherwise  should  be  made  to  any  of  the 
holders  of  ordinary  stock ;  that  the  Defendants  might  be 
restrained  from  declaring  any  dividend  on  the  ordinary 
stock  in  the  Company,  without  regard  to  such  right  in  the 
holders  of  preference  stock,  and  from  making  any  payment 
for  dividend  or  otherwise  to  any  of  the  holders  of  ordinary 
stock,  without  first  paying  to  the  holders  of  preference  stock 
the  full  amount  of  the  interest  or  dividends  payable  in 
respect  of  the  preference  stock  held  by  them,  to  be  com- 
puted from  the  30th  of  Jime,  1856,  according  to  the 
amount  of  interest  or  dividends  which  such  preference 
stocks  respectively  carried. 


It  appeared  that  the  preference  stocks  in  question  were 
of  four  classes,  known  as  The  5  per  Cent  Perpetual,  The 
first  5  per  Cent  Redeemable,  The  4^  per  Cent  Redeem- 
able, and  The  second  5  per  Cent  Redeemable  Preference 
Stocks. 


Of  these,  the  first  class  purported  upon  the  face  of  the 
certificates  to  be  ^^  issued  under  the  provisions  of  the 
Company's  Act  of  1849,"  by  which  it  was  enacted,  that  it 
should  be  lawful  for  the  Company,  with  the  assent  of  three- 
fifths  of  the  votes  at  any  general  meeting  to  guarantee  the 
paymerUa  of  dividends  not  exceeding  in  any  case  7  per 
centimi  per  annum  on  any  particular  shares  which  the 
Company  might  by  any  of  the  therdbibefore  recited 
Acts  be  authorised  to  issue,  in  preference  to  the  payment 
thereof  on  the  ordinary  shares  of  the  Compam^y,  and 
upon  such  terms  as  should  be  by  the  resolution  of  such 
meeting  defined :   Provided  always,  that  any  preference 
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shares  which  should  have  been  ahready  issued  by  the  Com- 
pany, should  have  a  preference  or  priority  of  dividend  over 
the  shares  so  guaranteed  as  aforesaid ;  and  that  all  preference    ^^  gbbat 

shares  should  have  priority  of  dividend  according  to  the     Northern 
1                ,  .  ,         ,     ,             11,1          1          .          1                     Railway  Co. 
date  at  which  such  shares  should  have  been  issued.  


'^ftrfffffifftf- 


The  second  class  purported  upon  the  face  of  the  certifi- 
cates to  be  '^  issued  under  the  provisions  of  the  Company's 
Act  of  1851/'  by  which  the  Company  was  empowered  to 
raise  further  moneys  by  creating  new  shares,  and  with  the 
like  assent  to  guarantee  the  payment  of  dividends  not 
exceeding  7  per  cent  on  such  shares,  and  on  the  shares 
which  they  were  authorised  to  issue  imder  an  earlier  Act 
of  the  Company  passed  in  1848,  in  preference  to  the  pay- 
ment of  dividends  on  the  ordinary  shares  of  the  Company, 
and  upon  such  terms  as  should  be  by  the  resolution  of  such 
meeting  defined:  Provided  always,  that  the  granting  of 
such  preference  or  priority  should  not  prejudice  or  afifect 
any  preference  or  priority  in  the  payment  of  interest  or 
dividend  on  any  other  shares  which  should  have  been 
granted  by  the  Company  in  pursuance  of,  or  which  might 
have  been  conferred  by,  any  previous  Act,  or  which  might 
otherwise  be  lawfully  subsisting. 

Further  circumstances  imder  which  these  two  classes  of 
stock  were  issued,  and  which  are  less  material  to  the 
main  question  in  the  cause,  will  appear  by  the  judg- 
ment (a). 

The  third  and  fourth  classes  of  stock  were  expressed 
upon  the  £ace  of  their  several  certificates  to  be  issued 
under  the  provisions  of  the  Company's  Acts  of  1853  and 
1855,  respectively. 

By  the  Act  of  1853  it  was  enacted,  that  it  should  be 
lawful  for  the  Company  to  raise  by  the  creation  of  new 

(a)  Infra,  pp.  21—25. 


Statement, 
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1857.        shares  any  sum  or  sums  of  money  not  exceeding  in  the 

H^jj^Y       whole  the  sum  of  <£750,000  in  addition  to  the  sums  which 

T      Great    ^^^  ^fOTe  already  authorised  to  raise,  or  which  they  might 

NoBTHERN     be  authorised  to  raise  by  any  other  Act  to  be  passed  in  the 
Railway  Co.     _  .  -  ,>    ,.  ,11  -.  ^ 

then  present  session  of  Farbament ;  and  that  the  capital 

so  to  be  raised  should  be  divided  into  shares  of  ,£10  each, 
and  ahovM  bear  and  receive  dividends  at  the  rate  of 
4il.  10«.  per  centum  per  am/num  m  preference  to  the 
payment  of  dividends  on  the  ordinary  shares  of  the 
Company,  subject  to  a  power  in  the  Company  to  redeem 
the  same  upon  six  months  notice  at  a  premium  of  <f  10 
per  centum;  and  that  such  dividends  should  be  calculated 
upon  the  instalments,  paid  upon  such  shares  from  the  time 
of  payment  of  the  sama  And  it  was  provided,  that 
nothing  therein  contained  should  prejudice  or  affect  any 
preference  or  priority  in  the  payment  of  interest  or  di- 
vidend on  any  other  shares  or  stock  which  might  have 
been  granted  by  the  Company  in  pursuance  o^  or  which 
might  have  been  confirmed  by,  any  previous  Act,  or  which 
might  otherwise  be  lawfully  subsisting. 

By  the  Act  of  1855  the  Company  was  empowered  to 
raise  a  further  sum  by  creating  new  shares ;  and  it  was 
enacted,  that  the  holders  of  such  shares  should  be  entitled 
to  the  payment  of  fixed  dividends  thereon,  or  on  so  much 
thereof  as  might  from  time  to  time  be  paid  up  at  the 
rate  of  £5  per  centum  per  annum  in  preference  to  the 
payment  of  dividends  on  the  ordinary  shares  of  the 
Company,  and  upon  such  conditions  as  should  be  expressed 
at  the  time  of  the  issue  thereof;  with  a  proviso  saving  the 
preference  or  priority  of  the  existing  shares  or  stock, 
similar  to  that  in  the  Act  of  1853,  and  a  proviso  enabling 
the  Company  to  redeem  the  shares  at  a  premimn  of  £5 
per  centum. 

The  Chairman  by  his  affidavit  deposed  thus :  — "In 
creating  the  several  classes  of  preference  shares  and  stocks, 
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Done  of  them  are  created  as  guaranteed  shares,  so  as  to  en-        1357. 

title  the  holders  thereof  to  receive  any  arrears  of  dividend      'henrt' 

for  one  half-year  out  of  the  net  profits  of  the  Company  ^ 

for  any  future  half-year/'  Nobthesn 

Railway  Co. 


ArgwnenL 


Mr.  Domid,  Q.  C,  and  Mr.  E.  R,  Turner,  for  the  Plaintife, 
now  moved  for  a  deeree  as  prayed  by  the  bilL 

They  contended,  that  the  holders  of  every  class  of  pre- 
ference stock  mentioned  in  the  bill  were  entitled  to  be  paid 
in  full,  including  all  arrears  (if  any)  upon  their  shares,  before 
the  holders  of  other  stock  could  participate  in  any  part  of 
the  profits  whenever  accruing.  This  right  was  not  confined 
to  the  holders  of  preference  stock  issued  under  the  Acts  of 
1849  and  1851;  it  extended  also  to  the  holders  of  shares 
issued  under  the  Acts  of  1853  and  1855.  It  depended 
neither  upon  the  circumstance  of  stock  being  ''  guaranteed '' 
a  preference,  nor  upon  the  use  of  the  words  "  fixed  dividend." 
The  mere  stipulation  "  that  the  shares  were  to  bear  and 
receive  dividends  at  a  given  rate  per  cent,  per  annum,  in 
preference  to  the  payment  of  dividends  on  the  ordinary 
shares  of  the  Company,''  was  sufficient  to  give  the  preferen- 
tial rights  for  which  the  Plaintiflfe  contended.  This  prin- 
dple  had  been  already  decided  in  Crawford  v.  The  North 
Eastern  Raihvay  Compamy  (a).  See  also  Stevens  v.  The 
South  Devon  Railway  Compcmy  (6),  Sturge  v.  The  Eastern 
Union  Railway  Company  (c);  and  compare  the  prin- 
dple  of  the  decision  in  Jortva  v.  The  South  Eastern 
Railway  Company  (d),  since  affirmed  by  the  Lords 
Justices,  and  reversed  by  the  House  of  Lords,  but  not  as 
regards  the  right  to  arreara 

But  the  Plaintiffi  were  entitled  to  the  relief  prayed  by 

(a)  3  K.  &  J.  723.  before  the  Lords  Justices,  7  D. 

(b)  9  Hare,  313.  M.  G.  158. 

(c)  24  Law  Times,  181 ;  S,  C.         (d)  2  Sm.  &  Gff.  48. 
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their  bill  upon  another  and  independent  ground.  The 
dividend  (if  any)  about  to  be  declared,  must  be  for  the 
whole  period  elapsed  since  the  date  of  the  last  preceding 


The  Great 


NoHTHBHN  dividend,  that  is,  June  1856  :  Companies  Clauses  Consoli- 
^  ^    ^*  dation  Act  (a),  s.   120.     That  Act   does    not  limit   the 

Argument  Company  as  to  the  declaration  of  a  dividend.  It  might  be 
two,  three,  or  four  years  before  they  did  so  :  Crawford  v. 
The  North  Eastern  Railway  Company.  But  the  dividend, 
whenever  declared,  must  be  for  the  entire  period  since  the 
last  preceding  dividend ;  and  upon  that  ground  only  the 
Plaintiffs  were  entitled  to  an  injunction  and  relief  as  prayed 
by  their  bilL 

It  would  be  argued  that  the  Plaintifib*  rights  in  this 
respect  were  altered,  as  regards  the  dividend  in  question,  by 
the  Act  of  1857.  But  that  Act,  by  its  preamble,  expressly 
recognised  the  priority  of  preference  stock,  as  enacted  by 
the  special  statutes  of  the  Company.  It  contained  nothing 
in  abrogation  of  that  right,  and  a  special  statute  does  not 
derogate  from  a  special  statute  without  express  words  of 
abrogation:  Jenhin'a  5th  Century,  Ca.  11,  cited  by  Lord 
Justice  Turner  in  The  Trustees  of  The  Birkenhead  Docks 
V.  Laird  (6).  Here  no  such  words  could  be  found,  even  in 
the  3rd  section  of  the  Act — ^the  only  one  on  which  the 
Defendants  could  rely  in  support  of  their  contention  ;  the 
true  intent  of  that  section  being,  to  restore  to  its  proper 
purposes  the  balance  of  the  fund  to  which,  by  the  preceding 
section,  the  Company  were  authorised  to  resort  for  the  pur- 
pose of  making  good  the  loss  occasioned  by  Redpath's 
frauds. 

A  dividend  once  declared  creates  a  right  in  every  person 
in  whose  favour  it  is  declared ;  Carlisle  v.  The  SouOi  Eastern 
Railway  Company  (c).     It  was  therefore  the  duty  of  the 

(a)  8  &  9  Vict.  c.  16.  (Jb)  4  D.  M.  G.  742. 

(c)  6  Railw.  Cas.  670 ;  5.C,  1  M^N.  &  Gor.  689. 


AryumenL 
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Plaintifis  to  obtain  the  aid  of  the  Court  before  the  proposed        i857. 
rneeting.  ^'^;^ 

V, 

The  Great 

The  Attomey-Oeneral  (Sir  jR.  Bethell),  Mr.  Denison,     Northemc 

JvAILWAx  V/O* 

Q.  C,  and  Mr.  Rochfort  Clanrhe,  for  the  Defendants — 

Objected  in  limine  to  the  interference  of  the  Court  in  a 
question  which  it  was  competent  to  the  shareholders  to  de- 
cide for  themselve&  By  the  120th  section  of  the  Qeneral 
Act  (a),  all  questions  relating  to  the  declaration  of  dividends 
were  left  to  the  shareholders  to  decide  at  the  general  meeting 
now  about  to  be  held,  and  with  which  the  bill  sought  to  inter- 
fere ;  and  whatever  it  is  competent  to  shareholders  to  decide 
for  themselves  should  not  be  interfered  with  by  a  Court  of 
Equity :  F088  v.  Ha/rbottle  (b).  The  Flaintififs  represented 
but  135,000?.  out  of  3,452,462i.  of  preference  stocL  The 
vast  majority  of  the  preference  shareholders  were  content  to 
let  the  question  rest,  or  at  any  rate  to  leave  its  decision  to  the 
general  meeting.  The  body  of  shareholders  had  consented 
to  be  deprived  of  one  dividend,  on  the  full  assurance  that 
the  losses  sustained  would  be  treated  as  a  common  misfor- 
time,  to  be  borne  by  a  common  contribution.  It  might  be, 
that,  according  to  the  strict  letter,  the  Act  of  1857  had 
fEuled  to  carry  out  what  was  the  real  arrangement,  and  thus 
the  preference  shareholders  might  be  able  to  escape  contri- 
bution to  the  common  calamity.  But  it  would  be  fatal 
to  the  general  interests  of  the  Company  for  the  Court  to 
compel  the  shareholders  to  accept  that  conclusion  at  the 
Dext  meeting. 

Independently,  however,  of  that  objection,  and  supposing 
the  Court  should  take  upon  itself  to  decide  the  question, 
the  Plaintiffs  must  fail  upon  the  issues  of  law  which  they 
had  tendered.  Their  first  proposition,  that  preference  stock 
carried  with  it  a  right  to  arrears,  could  not  be  supported. 

(a)  8  &  9  Vict.  c.  16.  (b)  2  Hare,  461. 
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Henry 

V. 

The  Great 

Northern 
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Argument. 


That  proposition  confounded  "  preference  "  with  "  guaran- 
teed "  stock — two  descriptions  of  property  which  were  per- 
fectly distinct,  and  were  recognised  as  such  by  every  one 
acquainted  with  the  stock  and  share  market,  as  the  prices 
of  shares  in  every  day's  share  list  testified.  Quaranteed 
stock  was  entitled  to  arrears:  preference  stock  was  not; 
and  here  the  affidavit  of  the  Chairman  was  express : — "  In 
creating  the  several  classes  of  preference  shares  and  stocks, 
none  of  them  are  created  as  guaranteed  shares,  so  as  to 
entitle  the  holders  thereof  to  receive  any  arrears  of  dividend 
for  one  half  year  out  of  the  net  profits  of  the  Company  for 
any  future  half  year ;''  and  that  affirmation  was  not  contra- 
dicted. The  Acts  of  1853  and  1855  gave  no  power  to  the 
Company  to  guarantee  dividends ;  and  although  power  for 
that  purpose  was  given  by  the  Acts  of  1849  and  1851,  !n 
neither  case  was  it  exercised. 


[Their  arguments  on  this  point  will  appear  from  the 
judgment]  (a). 

All  the  cases  cited  in  reference  to  the  rights  of  preference 
shareholders  were  decided  upon  the  particular  language  of 
the  Acts  of  Parliament  imder  which  the  stock  in  each  case 
was  issued.  In  Sturge  v.  The  Eastern  Counties  Railway 
Company  there  was  a  guarantee  and  a  special  provision  for 
arrear& 

The  Plaintiff s'  second  proposition,  founded  on  the  120th 
section  of  the  general  Act,  was  equally  unfounded.  True^ 
a  dividend  had  not,  in  terms,  been  declared  in  respect  of 
the  half-year  ending  December,  1856  ;  but  a  scheme  had 
been  prepared,  as  required  by  the  120th  section,  showing  the 
profits  of  the  Company  during  that  period;  and  the  Act  of 
1857  had  appropriated  those  profits  in  a  particular  manner* 
That  being  so,  the  only  scheme  the  directors  could  now 


(a)  Infra,  pp.  24,  25. 
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exhibit  at  the  proposed  meeting,  was  an  account  of  profits 

accrued  since  those  which  Parliament  had  so  appropriated. 

And  if  the  profits  to  be  now  divided  were  the  profits  for  the  *'• 

.  The  Great 

half-year  ending  June,    1867,   they  must  necessarily   be     Northern 

divided,  in  respect  of  the  dividend  for  that  haJf-year ;  for     ^^^^^   ^• 

dividends  and  profits  must  necessarily  be  co-incident  in      -^rffument. 

point  of  tima 

Upon  the  Flaintifis'  contention,  the  preference  share- 
holders would  have  two  dividends  for  the  half-year  ending 
December,  1866. 

The  ViCB-eHANCELLOR. — Two  funds  for  their  dividend. 

The  Attomey-GeneraL — ^Two  dividends.  The  3rd  sec- 
tion of  the  Act  of  1857  requires  the  directors  to  apply  the 
balance  of  the  profits  for  that  half-year  "  in  paying  to  the 
proprietors  of  the  several  classes  of  preference  stock  the 
dividends  to  which  they  would  have  been  entitled  out  of 
those  profits  if  the  same  had  been  declared  and  apportioned 
as  dividend.''  The  Act  of  Parliament  is  a  substitute  for 
the  resolution  of  the  shareholders.  It  has  made  the  balance, 
be  it  £5  or  <f  50,000,  the  dividend  for  the  half-year  ending 
1856 ;  and  by  the  operation  of  the  Act  all  accounts  are 
settled  up  to  that  date. 

Mr.  Daniel,  Q.  C ,  by  the  direction  of  the  Court,  con-      Aug.  24th. 
fined  his  reply  to  the  question,  whether  the  Plaintifis  were 
entitled  to  arrears,  the  Vice-Chancellor  being  of  opinion, 
that,  if  they  were,  the  Act  had  no  efiect  upon  them. 

He  contended  that  the  right  to  arrears  did  not  depend 
upon  the  particular  wording  of  any  of  the  special  Acts  of 
Parliament,  "  guarantee,"  or  "  fixed  dividends,"  or  the  like, 
but  upon  the  broad  ground  that  their  shares  were  "  to  bear 
and  receive  dividends  in  preference  to   the  payment  of 
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1857.         dividend  on  the  ordinary  shares  of  the  Company  "— words 

^^^JJ^      which  were  common  to  all  the  Acts,  and  to  every  class  of 

^     J.-  shares. 

The  Gbeat 

Northern 

ZiT  The    Vice-Chancellor. — The   argument   has   always 

ArgumenL     \^^j^^  ^^t  "  dividend  "  is  not  the  same  as  "  interest;"  you 
must  make  a  profit  before  you  can  declare  a  dividend. 

Mr.  Daniel,  Q.  C. — But  the  fellacy  of  the  Defendants' 
argument  lies  in  the  assumption  that  dividend  and  profit 
must  be  coincident  in  point  of  time;  whereas  there  is 
nothing  in  any  special  statute  of  the  Company,  or  in  the 
General  Railway  Act,  to  authorise  the  Court  in  limiting 
the  period  during  which  the  profit  must  be  made  in  respect 
of  which  the  dividend  is  to  be  declared. 

Then,  as  to  the  argument,  that,  upon  the  Flaintifib'  con- 
struction, they  will  be  paid  twice  over,  that  consequence 
will  be  easily  prevented  by  a  declaration  that  they  are  to 
accept  what  the  Court  gives  them  in  full  discharge  of  all 
claim  in  respect  of  their  shares. 


Judgment.        ViCE-CflANCELLOR  SlR  W.   PaGE  WoOD  : — 

The  3rd  section  of  the  Act  of  Parliament  of  1857  has 
created  a  difficulty  requiring  much  consideration.  I  waj9, 
therefore,  anxious  that  the  whole  of  this  csuse  should  be 
most  fully  argued. 

Whether  the  shares  in  question  were  preference  shares,  in 
such  a  sense  as  to  entitle  them  to  arrears,  or  not,  in  either 
events  except  for  the  3rd  section  of  the  Act,  I  should  not 
have  found  any  difficulty  in  the  case;  because  it  appears  to 
me,  that  the  purport  and  scheme  of  the  Act  are  simply  to 
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carry  into  effect  an  arrangement,  by  which,  out  of  the  ordi-  1857. 

nary  profits  realised  by  the  Company  in  a  certain  half-year,  Het^rt 

and  which  would  otherwise  have  been  appropriated  among  ^^^  great 

the  shareholders,  a  common  calamity  which  has  befallen  Northern 

•^  Railway  Co. 


the  whole  Company  would  be  set  right. 

As  regards  that  calamity,  I  entirely  coincide  in  the  view 
taken  by  the  counsel  who  first  advised  the  Company,  that  it 
is  to  be  viewed  as  any  other  calamity-^-the  fall  of  a  timnel, 
die  effect  of  an  inundation,  or  the  like ;  and  although,  at 
first,  it  occurred  to  me  that  there  might  be  some  special 
case  made  for  saying  that  the  preference  shareholders,  as 
they  are  termed,  ought  to  bear  a  proportion  of  the  loss, 
regard  being  had  to  the  forgery  of  their  preference  stock, 
which  let  in  other  persons  to  share  in  that  stock,  as  well  as 
to  the  diflSculty  by  which  they,  in  common  with  the  other 
shareholders,  were  met  in  getting  any  dividend  at  all,  inde- 
pendent of  the  Act,  yet,  upon  further  consideration — ^and 
even  before  hearing  a  reply — ^it  did  not  appear  to  me  that 
any  such  equity  could  attach  to  them.     It  appeared  to  me, 
that  it  was  simply  equivalent  to  a  loss  occasioned  by  the 
fraudulent  conduct  of  a  clerk,  who  might  have  absconded 
with  a  box  containing  the  money  that  has  been  lost  to  the 
Company.     Such  a  loss  could  be  treated  only  as  a  common 
calamity,  and  could  not,  in  the  slightest  degree,  vary  the 
position  of  the  several  proprietors  of  stock  as  between  them- 
selves.    Like  any  other  calamity,  it  would  have  to  be  met 
before  profit  could  be  realised  ;  and  any  profit  which  would 
afterwards  be  realised  would  be  applied,  like  any  other 
profit,  in  payment  of  shareholders  according  to  their  prio- 
rities of  dividend. 

Taking  that  view  of  the  calamity  that  has  befallen  this 
Company,  I  should  have  no  doubt  whatever,  were  it  not  for 
the  3rd  section  of  the  Act  of  1857,  that  the  legal  result  of 
the  contract,  and  the  equitable  right  of  the  parties,  after 


Judgment, 
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1857.        a  fraud  like  the  present  had  been  committed,  would  be,  that 

^^^JJ^      the  loss  which  ensued  should  be  borne  out  of  the  whole 

The  G  profits  of  the  concern ;  and  if  that  reduced  the  profits  to  nil, 

NoHTHERN     the  next  time  profit  accrued,  such  profit  would  be  divided 

*  according  to  the  contract  into  which   the  parties  have 

Judgment,  entered.  Accordingly,  not  merely  pursuant  to  the  strict 
letter  of  the  120th  section  of  the  Companies  Clauses  Con- 
solidation Act  (a),  but  in  conformity  with  what  is  just 
and  right  between  the  parties,  the  next  dividend  would 
be  declared  according  to  the  balance-sheet  framed 
since  the  last  declaration  of  dividend.  At  the  meet- 
ing of  the  12th  of  March,  the  Company,  supposing  them  to 
have  had  power  to  deal  with  the  fund  as  they  then  proposed 
to  deal  with  it,  would  have  brought  themselves  literally 
within  the  120th  section,  by  resolving  that  no  dividend 
should  be  declared.  That^  in  fact,  was  the  resolution  passed 
at  the  meeting  of  the  12th  of  March;  and  no  dividend 
having  been  declared  at  that  meeting,  at  the  meeting 
which  is  now  about  to  be  held,  the  account  would  be  made 
up  for  the  entire  year,  ending  the  30th  of  June,  1857. 
That  account  would  show,  that,  in  the  first  half  of  that  year, 
no  profit  had  accrued  to  be  divided,  nor  had  anything  that 
could  be  called  a  dividend,  in  the  strict  sense  of  the  term, 
been  declared,  or  accrued  to  any  one ;  and  the  Company 
being  now  about  to  divide  their  profits,  the  dividend  would 
be  computed  horn  the  last  preceding  period  down  to  which 
the  profits  were  divided,  viz.  the  30th  of  Jime,  1856 — ^that 
is,  the  entire  current  year ;  and  the  preference  shareholders 
would  take  their  5  per  cent  or  4i  per  cent,  out  of  the 
realised  profit  upon  the  whole  of  that  year  before  anything 
could  be  paid  to  any  ordinary  shareholder. 

In  reference  to  the  meeting  of  the  12th  of  March,  and  the 
resolution  passed  at  that  meeting,  I  will  notice  in  passing 
an  observation  of  the  Attomey-Oeneral  founded  upon  Foss 

(a)  8  &  9  Vict.  c.  16. 
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▼.  ffa/rbottle  (a),  that  the   Company  were  the  parties  to        1^57. 

direct  what  should  be  dooe  with  reference  to  declaring  a      ^^^^ 

dividend.     That  of  course  was  so.     They  had  full  power  to    ^     •• 

•^  ^  The  Great 

say  whether  there  should  or  should  not  be  a  dividend  ;  but,     Northern 

having  contracted  as  a  Company  to  give  a  preference  to  ^^^  ^' 
certain  shareholders,  they  had  no  power  to  say  *we  will  •^««%'"»«»^- 
pay  those  shareholders,  to  whom  we  have  agreed  to  pay  so 
much  per  cent,  a  less  sum,'  or  in  any  way  to  vary  their 
rights  with  respect  to  that  sum.  Nor  indeed  did  they  pur- 
port by  this  resolution  to  do  anything  of  the  kind,  they 
only  purported  to  authorise  the  directors  at  once  to  make 
good  the  losses  that  had  occurred  out  of  the  fund  in 
question. 

If  I  am  to  assume  that  the  shareholders  who  have  a  pre- 
ferential dividend  concurred  in  that  resolution, — and  I  do 
not  see  that  it  makes  any  essential  difference  whether  I 
assume  that  or  not — ^it  could  only  be  that  they  concurred 
as  a  portion  of  the  Company,  not  as  voting  in  their  separate 
rights,  and  saying  '  we  authorise  that  fund  which  will  be 
appropriated  to  our  special  dividend,  if  ever  it  comes  to  be 
declared,  to  be  handed  over  for  this  particular  purpose/ 
Had  it  been  shown  that  proxies  had  been  granted  by  the 
holders  of  these  preference  stocks  individually,  and  in  their 
capacity  of  preference  shareholders  authorising  such  an  ap- 
propriation, it  would  have  been  a  different  matter.  But 
this  is  simply  a  common  vote  of  the  Company,  in  which  a 
reaolution  of  the  majority  of  the  shareholders  is  binding. 
And  no  resolution  of  the  Company,  qua  Company,  could 
poflsibly  amount  to  a  resolution  which  would  in  the  slightest 
degree  vary  the  rights  of  the  shareholders  of  the  different 
stocks. 

If  that  be  so,  the  question  is,  whether  Parliament  has 
varied  those  rights  by  the  Act  of  1857. 

(a)  2llarc,  461. 
VOL.  IV.  C 
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1857.  As  &r  as  regards  the  2nd  section  of  the  Act  of  1857,  it 

Henry       appears   to   me   that  Parliament  did  nothing  more  than 

rt^   ^'  give  eflfect  to  the  resolution  of  the  12th  of  March.    All  that 

The  Great     ® 

Northern  is  there  enacted  is,  that  the  £243,000  and  any  moneys 
.      '  which  should  be  received  by  the  Company  towards  the  reim- 

jfidgmenL  bursement  of  the  loss,  should  be  appUed  in  payment  of  all 
moneys  expended  by  the  Company  owing  to  such  frauds  and 
'  forgeries,  then  in  payment  of  certain  costs  and  charges^ 
and  then  in  the  repurchase,  as  they  should  think  fit,  of  the 
stock,  in  order  to  cancel  that  which  had  been  thus  fraudu- 
lently created ;  and  that,  after  such  purchasing  and  cancel- 
ling, it  should  be  lawful  for  the  Company  to  exercise  all  the 
powers  vested  in  them  for  the  creation  and  issue  of  capital, 
as  frdly  as  though  no  such  stock  had  been  fraudulently 
created.  But  that  was  doing  nothing  more  than  what  the 
shareholders  were  desirous  to  declare  by  their  resolution, 
but  could  not  achieve  without  the  authority  of  Parliament. 
It  does  not  indicate  any  intention  on  the  part  of  Parliament 
to  alter  in  the  slightest  degree  the  rights  of  shareholders  to 
be  paid  out  of  profits  according  to  their  respective  priorities. 

This  brings  me  to  the  3rd  section,  which  makes  it  a 
matter  of  considerable  importance  to  discuss  the  question 
whether  the  preference  shareholders  are  entitled  to  be  paid 
out  of  profits  whenever  accruing — in  other  words,  whether 
they  are  entitled  to  arrears  before  any  dividend  can  be  paid 
to  any  ordinary  shareholder. 

If  the  preference  shareholders  are  so  entitled  to  arrears, 
then  the  clause  in  question  presents  no  difficulty.  In  that 
view,  there  is  no  indication  in  the  Act  of  any  intention  on 
the  part  of  the  Legislature  to  deprive  them  of  so  important 
a  right  The  question  is — ^and  it  is  the  whole  point  of  the 
case  as  it  seems  to  me— whether  the  remedy  given  them  by 
the  3rd  section  is  substitutional,  or  merely  a  cumulative 
remedy,  in  respect  of  their  rights  under  their  contracts 
with  the  Company.     If  their  rights  were,  to  be  paid  the 
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whole  of  their  arrears,  then  I  could  not  hesitate  to  say,  that        1857. 
all  that  the   Legislature   meant  by  the  3rd  section  was      ^^^ 
this,  *  You  the  Company  have  a  certain  amount  of  pro-  ^- 

X  HE  vxREAT 

fit^  out  of  which,  after  doing  all  that  the  2nd  section  of  this     Northern 

Act  has  directed  to  be  done,  a  surplus  may  be  found  to  *     

remain  even  before  another  meeting  is  held.  If  so,  that  •^•**"»««*- 
surplus  will  be  realised  profits,  which  the  preference  share- 
holders would  have  received,  had  not  Parliament  thought 
fit  to  take  this  out  of  their  hands  for  a  time ;  but  you  are 
not  to  delay  them  an  hour  beyond  the  time  at  which  divi- 
dends can  be  declared.  Therefore,  you  are  not  to  deprive 
them  of  any  balance  which  may  remain,  but  are  to  apply 
such  balance  in  payment  of  their  dividends.  All  their 
ordinary  rights  will  remain  the  same,  and  we  leave  imtouched 
the  rights  of  the  preference  shareholders  under  the  contracts 
you  have  made  with  them,  to  receive,  the  one  class,  5  per 
cent.,  the  other  4^  per  cent.,  before  the  ordinary  shareholders 
touch  any  money.'  Surely,  upon  no  reasonable  construc- 
tion of  this  Act  can  it  be  contended,  that  a  right  so  im- 
portant»  so  likely  to  be  realised,  having  regard  to  the  appa- 
rently prosperous  condition  of  this  Ctempany,  notwithstand- 
ing the  fraud  that  had  been  perpetrated,  is  to  be  frittered 
away,  simply  because  Parliament  has  said,  *  if  there  be  any 
surplus  of  this  fund  you  shall  be  paid  out  of  that  surplus,' 
80  that  thereupon  all  other  rights  are  to  be  extinguished. 
Such  an  extinguishment,  if  intended,  would  have  been 
expressly  provided  for  by  the  Act 

On  the  other  hand,  if  the  preference  shareholders  have 
no  such  right  to  arrears,  then  considerable  difficulty  is 
thrown  upon  the  case  by  the  clause  in  question.  If 
Parliament  looked  upon  the  right  of  the  preference  share- 
bolders,  not  as  a  right  to  receive  5  per  cent,  upon  their  stock 
before  any  other  shareholder  could  touch  any  dividend — 
but  merely  as  a  right  at  each  epoch  of  division  of 
profita,  whether  periodical  or  not  in  the   strict  sense  as 

c  2 
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1857.        to  fixed  period,  to  take  their  chance  of  as  much  as  they 

"J^JJ^      could  get  up  to  6  per  cent,  with  no  right,  in  the  event  of  a 

TheGrbat    ^^^^^^'^^y  ^*  that  particular  epoch,   to   make  good  the 

NoRiHERN     arrears  upon  a  subsequent  division  of  profits — ^then  the 

construction  for  which  the  Defendants  contend  would  not 

Judgment,  \^  ^^^  unreasonable  a  construction  to  put  upon  the  clause 
in  question — ^in  fact  it  would  be  difficult  to  construe  it 
otherwisa 

If  such  were  their  rights  in  the  contemplation  of 
Parliament,  and  if,  added  to  this,  the  half-yearly  payments 
at  epochs  are  to  be  the  true  test,  much  might  be  said  in 
fevour  of  the  Defendants'  contention,  that,  upon  the  whole 
of  the  Act,  the  intention  of  Parliament  was  to  give  the 
preference  shareholders  whatever  balance  might  remain 
after  making  good  the  losses  occasioned  by  the  fi:^ud,  and 
so  finally  to  settle  that  half-yearly  accoimt  Then  the 
120th  section  of  the  general  Act  (a),  which  enacts  that  the 
profits  shall  be  calculated  for  the  period  since  the 
preceding  ordinary  meeting  at  which  a  dividend  was 
declared,  will  not  have  application  to  a  state  of  things  such 
as  this  under  the  special  Act,  but  the  accoimt  must  be 
taken  for  the  last  half  year  only,  and  the  account  for  the 
previous  half-year  must  be  considered  as  settled  by  the 
3rd  clause.  The  strongest  point  of  view  in  which  it  was  put 
on  behalf  of  the  Defendants  was  this,  that,  if  the  account 
be  taken  for  the  entire  year,  a  dividend  would  be  de- 
clared for  the  entire  year,  upon  which  a  right  of  action 
would  arise,  and  that  would  be  inconsistent  with  the  3rd 
clause,  which  provides,  that,  ultra  that  dividend,  the  pre- 
ference shareholders  are  to  be  paid  out  of  another  fund. 

It  seemed  to  me,  therefore,  from  the  first,  to  be  ex- 
ceedingly desirable  to  come  to  a  definite  conclusion  upon 
the  question,  (although  I  am  by  no  means  positive  that 

(a)  8  &  9  Vict.  c.  16. 
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it  is  necessary  to  decide  it),  whether  the  preference  share- 
holders are  really  entitled  to  arrears. 

V. 

Thb  Great 
A  similar  question  came  before  me  in  a  case  referred  to    Northern 
_                      -   ,                            ,         t            1      J-/V?     ix              Railway  Co. 
m  the  coarse  of  the  argument ;  but  there  the  dimculty  was        

got  over  by  my  coming  to  the  conclusion,  that,  upon  the      *^«<^7w«»<- 

words  of  the  special  Acts  of  Parliament,   the   dividends 

were  a  charge  upon  the  revenues  of  the  Company.     It 

appears  to  me  that  all  these  cases  must  be  decided  on 

the  special  provisions  of  each  particular  Act  of  Parliament 

As  regards  the  two  first  classes  of  stock,  the  Five  per 
cent  in  perpetuity,  and  the  First  five  per  cent,  redeem- 
able, I  have  no  great  difficulty,  even  if  the  term  "gua- 
rantee ^' is  to  be  of  that  technical  importance  which  the 
Defendants  contend  that  I  am  boimd  to  assign  to  it 

I  set  no  value  upon  the  conversation  which  takes  place 
at  meetings  of  the  description  in  evidence  before  me 
because,  after  all,  one  must  judge  of  the  result  by  what  is 
embodied  in  the  resolution&  Still,  there  is  some  little 
negative  evidence  arising  from  those  discussions,  for  they 
do  not  at  all  show,  to  my  mind,— or  rather  they  tend  to 
show  the  contrary — that  the  terms  "preference''  and 
''guarantee''  have  acquired  a  technical  and  settled  dis- 
tinction, to  such  an  extent,  that  when  you  speak  of  "  pre- 
ference stock,"  all  the  railway  world  must  immediately 
understand  that  you  do  not  mean  stock  which  carries 
arrears.  "Guarantee"  is  not  a  technical  word;  "gua- 
rantee" is  a  legal  word  which  we  well  understand,  and 
upon  which  one  would  have  to  decide  upon  the  force  of  the 
legal  expression ;  but  "  preference  "  stock  is  a  word  in  some 
degree  difierent  And  possibly  it  might  materially  afiect 
my  decision,  if  there  was  a  common  custom  of  business  or 
trade,  or  whatever  it  might  be  called,  by  which  every  one 
was  to  imderstand,  that,  when  he  got  preference  stock,  he 
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was  not  to  be  guaranteed  his  preference;  although  this 
would  not  conclude  the  question,  for  to  be  "  guaranteed/' 
as  I  apprehend,  gives  a  right  of  action  against  the  Company, 


Thb  Great 

Northern     and  the  guarantee  may  be  enforced  by  judgment,  and  that 

'  judgment  might  go  to  the  whole  of  the  goods  of  the  Com- 

Jitdgmmt.  pany,  and  would  not  depend  upon  whether  there  was  a 
dividend  or  no  dividend.  The  guarantee  might  not  arise 
until  the  dividend  was  declared  (that  might  or  might  not 
be  so  imder  the  words  used  in  the  guarantee) ;  but,  whether 
it  did  so  or  not»  guaranteed  stock  would  not  be  the  same 
thing  as  preference  stock,  but  would  have  a  different  effect 
The  question,  however,  that  arises  here,  is,  whether  every- 
body understands,  when  he  is  told  that  he  has  preference 
stock  at  5  per  cent.,  that  he  is  to  have  half-yearly  divi- 
dends and  nothing  else,  and  that  he  is  not  to  have  arreara 
[  cannot  find  that  any  such  imderstanding  has  arisen ;  on 
the  contrary,  at  one  of  the  meetings  referred  to — ^that  of  the 
7th  of  June — ^it  is  clear  that  no  such  distinction  was  present 
to  the  mind  af  any  shareholder. 

At  this  meeting  of  the  7th  of  Jime,  1849,  when  the  Act 
of  1849  is  pending  in  Parliament — ^whether  with  this  clause 
in  it  or  not  does  not  appear,  and,  therefore,  I  will  not  as- 
sume that  the  clause  was  in  it — ^a  resolution  is  come  to, 
that  certain  scrip  shares  are  to  be  issued  upon  the  terms 
and  conditions  recommended  by  the  directors  to  the  meet- 
ing, "  each  bearing  5  per  cent,  interest  or  preference 
dividend  in  perpetuity." 

It  was  argued,  that  this  might  possibly  mean  interest  for 
the  year  during  which  they  are  allowed  to  pay  interest  out 
of  capital,  or  the  like,  which  in  some  railway  Acts  is  the 
case ;  but  it  appears  to  me  clear,  that  there,  as  far  as  the 
resolution  could  go,  they  put  interest  and  dividend  in  plain 
and  distinct  apposition — ^the  one  as  being  equivalent  to  the 
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other.    The  shares  are  to  bear  interest  or  dividend  at  that        i857. 

^^^  Henry 

V. 

The  Great 
Then  comes  the  Act  of  1849,  which  did  not  receive  the    Northern 

Royal  Assent  until  after  the  resolution  was  passed.    That       ^Zll    ^' 

Act  ratifies  the  cancelling  of  forfeited  shares  and  issuing  of     •^*«<^;«»«»'- 

new  shares  since  the  5th  of  June ;  and  then  it  is  enacted 

— [His  Honour   read  the  clauses  of  the  Act   set   out 

above  (a)]. 

I  think  Mr.  Deniaon  is  right  in  saying,  that  the  2nd 
of  these  clauses  is  a  general  clause,  thrown  in  by  the  com- 
mittee as  a  safi^fuard  to  meet  any  case  of  preference  shares, 
meaning  that  no  such  shares  should  be  prejudiced  by  this  . 
Act  of  Parliament — the  Legislature  not  having  opportunity 
to  investigate  whether  or  not  preference  shares  bad,  in  fact, 
be^i  issued. 

The  next  thing  after  that»  is  a  meeting  held  on  the  11th 
of  August,  1849  (the  Act  now  being  passed) ;  and  at  that 
meeting  there  is  a  report  read,  wliich  refers  distinctly  to  the 
resolution  of  the  7th  of  June,  and  states  that  the  measures 
authorised  by  the  extraordinary  meeting  of  June  last  have 
been  attended  with  complete  success;  and  that,  by  a  clause 
in  the  Oreat  Northern  Act>  which  had  received  the  Royal 
Assent,  Parliament  had  sanctioned  the  issue  of  those  shares. 
Now,  the  Company  are  told  by  the  report,  that  the  shares 
whidi  they  are  authorised  to  issue  "  bear  interest  or  divi- 
dend in  perpetuity  at  5  per  cent,"'  that  such  shares  have 
been  issued,  and  that  about  4000  of  them  have  been  taken. 
Then  the  report  mentions  diflSculties  arising  from  the  whole 
of  such  shares  not  having  been  taken  up;  and  that  it  is  in- 
tended to  give  the  registered  proprietors  of  all  classes  the 
option  of  taking  up  the  remaining  25,000  shares  upon  pay- 

(a)  Supra,  p.  6. 


24.  €ASES  IN  CHANCERY. 

1857.        ment  of  10!.  lOa,  a  share;  and  this  report  is  adopted  by  the 
"h^5J^      whole  body  of  the  meeting  unanimously. 

V. 

Thr  Great 

Northern         Now,  if  a  resolution  of  three-fifUis  of  the  proprietors  be 

'  necessary  to  make  a  guarantee  for  payment  of  dividend  not 

Judgment  exceeding  this  amount,  it  appears  to  me  clear  that  the 
proprietors  had  ratified  completely,  and  perfectly,  by 
their  resolution  at  this  meeting,  all  that  had  been  done 
on  the  7th  of  June;  and  what  had  been  done  on  tKe 
7th  of  June  was  the  issuing  of  shares,  "which  should 
bear  5  per  cent  interest  or  preference  dividend  in  per- 
petuity/' The  whole  title  of  the  shareholder  would 
depend  upon  those  two  resolutionsf,  the  one  previous  to 
the  Act,  and  the  other  subsequent  to  the  Act;  and  if  he 
is  told  that  he  has  got  5  per  cent,  preference  stock 
issued  under  the  provisions  of  the  Act  of  1849,  I  should 
be  strongly  inclined  to  hold  that  it  would  be  too  late  for 
any  Company,  after  having  got  this  money,  and  paid 
dividend  upon  it,  and  received  the  full  benefit  of  it 
without  dispute  or  demur,  and  having  issued  those  papers 
which  are  issued  pursuant  to  the  provisions  of  the  Act,  to 
sustain  an  objection  founded  upon  three-fifths  of  the  pro- 
prietors not  having  assented,  if  such  an  objection  were 
made.  Even  the  Courts  of  law  have  held  in  cases  of  this 
description,  where  no  objection  is  taken,  and  where  the 
Company  avails  itself  of  the  benefit  of  the  Act>  that  it  is 
somewhat  late  for  parties  to  come,  and  say, '  true  it  is,  there 
was  a  meetmg,  but  three-fifths  did  not  assent; '  still  more, 
to  come,  and  say,  '  you  do  not  show  that  three-fifths  did  as- 
sent '/  certainly  the  onus  is  on  the  parties  who  took  the 
benefit  of  this  Act,  to  show  that  there  was  informality  when 
they  purported  to  issue  shares  in  pursuance  of  the  Act. 
It  appears  to  me,  as  regards  the  Act  of  1849,  that  the 
description  of  the  shares  would  lead  any  shareholder  to 
suppose  that  they  were  issued  in  conformity  with  the  Act 
And  it  appears  to  be  the  sound  construction  of  the  Act, 
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that  it  must  be  taken  most  strongly  against  the  persons  to        is57. 
whom  the  money  is  to  be  advanced,  and  that  the  stock      "^Ji^ 
issued  by  them  is  to  be  taken  as  stock  which  is  duly  issued.    _     *!• 
If  it  were  necessary  to  determine  here  the  question  of     Northern 

guarantee,  upon  the  Company's  having  complied  or  not        

with  the  provisions  guaranteeing  the  payment  of  dividend      •^«*»«»^ 
on  this  stock,  it  seems  to  me  that  the  words  *' issued  in 
pursuance  of  the  Act,""  imply  that  the  whole  issue  was  made 
with  a  guarantee  of  the  payment  of  dividend  if  three-fifths 
of  the  votes  consented. 

Mr.  Deniaon  gave  an  answer  to  one  observation  which  I 
made,  which  applied  distinctly  to  the  Act  of  1 851,  but  did 
not  apply  quite  so  strongly  to  the  Act  of  1849,  because 
there  are  some  general  words  which  might  give  the  power 
of  issuing  preference  shares  independently  of  that  Act ; — 
but,  as  regards  the  Act  of  1851,  there  is  no  power  to  issue 
preference  shares  except  under  the  clause  which  speaks  of 
guaranteeing  the  payment  His  answer  was,  I  think,  in- 
genious, that,  there  being  a  larger  power, — ^namely,  the 
power  of  guaranteeing — that  implied  the  smaller  power  of 
issuing  preference  stock.  But,  unless  there  be  this  settled 
and  well-imderstood  difference  (which  I  have  not  arrived 
at^  at  all,  upon  the  face  of  these  proceedings,)  between 
holders  of  stock  of  this  description,  that  when  you  simply 
say,  "  dividend  on  preference  shares,'*  no  such  right  is  to 
accrue,  it  does  appear  to  me,  that  if  you  hold  out  to  the 
shareholder  that  you  are  issuing  the  stock  by  that  descrip- 
tion, and  that  it  is  pursuant  to  the  provisions  of  the  Acts  of 
1849  and  1851,  he  will  take  it  to  be  guaranteed  imder  the 
power  of  those  Acts,  and  the  onus  will  lie  upon  you  to  show 
that  you  are  not  deceiving  the  public  in  issuing  stock— ex- 
pressed to  be  issued  imder  those  provisions — but  including 
all  the  provisions  except  the  guarantee.  Having  a  certain 
power, — ^namely,  the  power  of  issuing  with  or  without  gua- 
rantee—can you  say  that  an  issue  "  under  the  provisions  of 
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1857.        the  AcV  does  not  carry  the  guarantee,  but  only  a  pre- 
^^^^      ferenoe. 

V. 

The  Gbbat 

Northern         It  appears  to  me  to  be  less  important  to  discuss  that 

'  point  now,  inasmuch  as  I  cannot  divest  my  mind  of  the  con- 

Jw^fmau.  elusion  upon  the  subsequent  Acts — the  Acts  of  1853  and 
1855 — ^which  simply  give  dividends  at  a  fixed  rate  in  pre- 
ference to  any  dividend  to  ordinary  shareholders,  that  what 
was  intended  to  be  given  must  be  a  fixed  share  of  the  whole 
profits  of  the  concern  before  any  other  shareholder  gets 
any  share  in  such  profita  That  extends  to  the  whole  pro- 
fits, for  it  is  very  important  to  observe,  that  neither  the 
Companies  Clauses  Consolidation  Act,  nor  either  of  these 
special  Acts,  lays  down  any  Ume  at  which  the  dividend  is 
to  be  mada  It  rests  entirely  with  the  Company  to  say 
when  they  will  divide  profita 

The  Acts  of  1853  and  1855  are  nearly  in  the  same  words 
— ^for  I  agree  with  Mr.  Dcurdd,  that  the  term  "fixed  divi- 
dend" in  the  latter  makes  no  difference  in  the  two  cases ; 
and  by  the  first  of  those  Acts  it  is  enacted,  that  the  Company 
shall  be  authorised  to  raise  shares  "  which  shall  bear  and 
receive  dividends  at  the  rate  of  4^  per  cent  per  annum  in 
preference  to  the  payment  of  dividend  on  the  ordinary 
shares  of  the  Company.'"  And  the  Company  is  empowered 
to  redeem  the  same  on  six  months  notice.  Had  it  been 
"  half-yearly  dividends,"  or  "yearly  dividends,''  or  the  like, 
as  it  is  in  the  special  Act  of  1S4!8  (a),  then  indeed  the  case 
woidd  have  been  the  other  way ;  then  it  would  be  plain 

(a)    The   Act  of   1848    em-  and  it  was  thereby  enacted,  that 

powered  shareholders  who  had  thenceforth,  in  respect   of  each 

paid  up  half  the  amount  of  any  whole  share  so  divided,  the  whole 

share  or  shares,  to  require  each  of  the   interest    and    dividends 

share  to  be  converted  into  two  which  would  in  each  year  have 

half  shares,  one  to  be  denomi-  accrued,  should  be  applied  in  pay- 

nated  "  deferred  half-share,"  the  ment,  in  the  iirstplace,  of  interest 

other  ^'guaranteed  half-share  ;'*  or  dividend  at  6  per  cent,  on  the 
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that  the  diTision  of  profits  was  to  take  place  half-yeai4y  or         i857. 

yearly,  and  that  out  of  the  half-year's  or  the  year's  profits*      ^loKKnr 

and  out  of  those  only,  the  holders  of  preference  shares  were    ^     5- 

.  .      "^  ,  ,  ^  ,       The  Great 

to  have  the  dividends  mentioned  in  the  Act ;  but  here  it     Northebn 

says  ''dividends  at  the  rate  of  4^  per  cent  per  annum."        

Now  the  word  "  dividend,"  in  its  most  narrow  and  restricted  •^«^^«»«*'- 
sense,  can  mean  nothing  less  than  a  share  of  the  profits  of 
the  Company.  And  if  there  is  nothing  in  the  Act  to  cut  it 
down  to  a  share  of  the  half-yearly  or  yearly  profits,  or  to 
any  other  definite  period  whatever,  why  am  I  so  to  confine  it, 
why  am  I  not  to  hold  that  the  true  construction  of  the  Act  is, 
that  the  holders  of  this  stock  shall  take  out  of  the  profits  of 
the  Company  whenever  they  may  accrue  4  per  cent,  per 
aonum  from  the  date  of  the  advance,  before  any  other  per- 
son shall  take  a  farthing  out  of  the  profits  of  the  Company 
at  any  time  of  division?  It  is  like  the  case  pressed  upon 
me,  with  a  different  view,  of  an  ordinary  partnership.  It  is 
one  thing  if  the  partnership  deed  provides  that  the  profits 
shall  be  divided  annually ;  but  if  that  be  not  the  case — ^if  it 
be  simply  a  partnership  for  so  many  years,  and  the  deed 
provides,  that  out  of  the  profits  one  partner  shall  have  so 
much  per  cent  upon  his  capital  before  any  profit  shall  be  re- 
ceived by  any  of  his  other  partners,  that  partner  will  have 
at  any  distance  of  time  the  right  to  call  for  his  4^  per  cent 
before  a  farthing  of  the  profits  can  be  touched  by  any 
other  partner ;  and  if  he  has  not  been  paid  his  4^  per  cent 
when  the  rest  choose  to  make  a  dividend,  he  may  say  '  Those 
profits  are  mine.  I  was  to  have  a  dividend  amounting  to 
4^  per  cent  per  aimum.  I  have  not  got  it;  and  imtil  1  have 
got  it  you  cannot  have  any  share.' 

It  does  not  appear  to  me  to  be  any  straining  of  the  Acts 
of  1853  and  1855,  to  hold  that  this  is  their  true  construc- 
tion. On  the  contrary,  if  I  must  resort  to  any  other  con- 
amount  paid  upon  the  half-share  alone  be  payable  to  the  half- 
80  denominated  ^^  guaranteed,**  share  so  denominated  ^^  deferred.'* 
uid  the  remainder,  if  any,  should 
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1857.        struction,  not  only  is  it  contrary  to  the  true  oonstmction  of 

^jrg^Y       ^®  Acts,  ''dividend''  in  its  narrowest    sense  meaning 

The  Great    "  ^^^^^  ^^  profits,"  but  might  be  productive  of  the  greatest 

NoRTHEBN    possible  inconvenienca     It  may  not  be  the  case  with  this, 
'  which  is  a  successful  Company,  supported  by  wealthy  men. 

Judgment,  ^j^^  j^^y  ^^^^  absorbed,  to  a  great  extent,  the  preferential 
shares  ;  but  in  many,  I  may  say,  in  the  majority  of  Com* 
panics,  strangers  are  brought  in  as  holders  of  such  shares 
when  the  original  shareholders  are  nearly  ruined.  The 
original  shareholders  take  the  benefit  of  the  capital  so 
brought  in,  and  stipulate  to  pay  preferential  dividends  at 
5  per  cent  The  majority  clearly  can  have  no  right,  as 
every  one  must  see,  to  alter  that  bargain ;  but  what  they 
cannot  do  directly,  they  may  do  with  the  greatest  ease  and 
without  fraud  by  another  coursa  To  put  the  case  beyond 
all  question  of  fraud,  suppose  them  to  have  half-yearly 
dividends,  not  making  them  for  the  occasion,  but  dividing 
half  yearly,  and  repeating  that  division  from  year  to  year. 
Suppose,  then,  that  they  wish  to  speculate  upon  a  larger 
amount  of  profit,  by  carrying  on  business  to  a  larger  extent 
with  an  increased  nxunber  of  carriages  and  locomotive& 
All  this  would  be  fair.  Now  suppose  they  were  to  say, 
•let  us  make  this  outlay  whenever  there  is  only  just 
enough  to  pay  the  preferential  shareholders,  and  nothing 
to  pay  us ;'  and  suppose  this  to  be  done; — ^the  preferential 
shareholders  would  bear  the  whole  burthen  of  paying  for 
the  whole  of  the  rolling  stock ;  they  would  lose,  to  that 
extent,  their  dividends  for  that  half  year;  and  the  next  half 
year,  if  this  construction  be  correct^  they  would  have  no 
claim  whatever  in  respect  of  their  loss.  Presently,  when  the 
outlay  had  been  made,  and  the  business  had  increased  in  con- 
sequence, the  Company  might  have  a  large  fund  coming  in, 
and  the  ordinaiy  shareholders  would  be  entitled  to  divide 
it ;  in  other  words,  they  would  get,  by  force  of  this  con- 
struction, a  dividend — that  is,  a  share  of  the  profits — before 
the  holders  of  the  preference  shares  had  received  dividends. 
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or  a  share  of  the  profit  amotinting  to  the  stipulated  5  per 
c^i  per  annimL 


_       ,  Tub  Great 

For  these  reasons,  I  am  very  strongly  of  opinion,  that  if     Northebn 

pu  announce,  that,  by  an  Act  of  Parliament,  certain  share-  ^^^^  ^^' 
holders  are  to  have  dividends  amounting — some  to  4^  per  J^g^ent, 
cent,  others  to  5  per  cent  per  anniun  (that  is  to  say,  a 
share  of  the  profits  to  that  amount) — ^in  preference  to  the 
payment  of  any  dividend  upon  the  ordinary  shares  of  the 
Company,  you  must  take  care  that  the  persons  to  whom 
you  give  this  preference  receive  dividends  to  these  amounts 
out  of  the  profits  of  the  Company  (whenever  accruing), 
before  you  take  one  sixpence  for  any  dividend  to  the  share- 
holders, whom  I  may  term  the  ordinary  shareholders  of  the 
concern.  Having  come  to  that  conclusion  as  to  the  rights 
of  the  preference  shareholders,  independently  of  the  Act  of 
1857,  it  appears  to  me,  for  the  reasons  I  have  already  given, 
that  no  intention  to  the  contrary  is  apparent  on  the  face  of 
that  Act  There  is  no  natural  equity  but  what  is  the  other 
way.  The  calamity  which  has  befallen  the  Company  does 
Qot  affect  the  rights  of  the  shareholders  inter  se,  but  is  a 
common  loss,  to  be  paid  for  out  of  the  general  assets  of  the 
Company;  and  such  being  the  loss,  the  profit  is  diminished 
accordingly.  What  remains  of  profit  should  be  divided  ac- 
cording to  the  stipulation  made  between  the  parties;  and  if 
that  stipulation  is,  that  the  preference  shareholders  are  to 
have  a  given  amount  of  interest  out  of  profits,  it  cannot 
be  a  sound  construction  of  the  Act,  to  hold  that  this  right 
is  taken  from  them  merely  because  the  Act  provides,  that, 
in  the  possible  event  of  there  being  a  surplus  (which  surplus 
would  belong,  as  realised  profits,  to  the  preference  share- 
holders), it  shall  be  paid  to  them,  or  that  the  consequence 
of  enacting  that  they  shall  not  lose  their  right  to  be  paid 
out  of  that  particular  portion  of  the  profits,  is  to  transfer 
Iheir  right  to  be  paid  out  of  all  other  profits,  whenever 
aocming,  to  the  ordinary  shareholders,  or  to  allow  the  ordi- 
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1857.        nary  shareholders  to  touch  profits  without  first  fulfilling 

"~^^      their  engagements.      Parliament  might  well  contemplate 

_     ^  that  it  would  be  all  settled  before  the  next  half-yearly 

Thb  Great  .  -^         -^ 

Northern  meeting,  according  to  the  view  they  take  in  dealing  with 
'  the  funds ;  and,  therefore,  the  true  construction  of  the  Act 

Judgment,  ^ould  be : — '  You  shall  not  deprive  the  preference  share- 
holders of  any  interest  they  have  in  the  existing  fund. 
Other  funds  we  leave  to  be  dealt  with  as  the  law  directs 
them  to  be  dealt  with.  We  are  content  to  secure  to 
them  any  surplus  there  may  be  out  of  this  fund.  That, 
at  least,  they  shall  have  towards  the  satisfaction  of  their 
demand.' 

No  difficulty  arises  firom  the  circumstance,  that,  upon  this 
construction  of  the  3rd  section  of  the  Act,  the  preference 
shareholders  would  have  a  right  of  action  when  the  surplus 
is  ascertained,  and  acquire  a  right  of  action  upon  the  next 
division  of  profits,  because  the  answer  would  be :  *  You  are 
only  to  get  so  much  per  cent  before  the  ordinary  share- 
holders touch  profits,  and  you  have  already  been  satisfied 
aliimde.'  That  may  well  be  provided  for  by  a  declaration, 
that,  according  to  the  true  construction  of  the  3rd  section 
of  the  Act>  the  remedy  thereby  given  to  the  preference 
shareholders  is  cimiulatiye^  and  by  way  of  securing  to  them 
the  payment  of  the  fiill  amount  of  their  dividend,  and  not 
in  substitution  of  that  dividend.  After  such  a  declaration, 
they  could  not  possibly  make  any  demand ;  for  it  would 
thereby  appear  that  they  had  been  paid,  and  that  the  Act 
was  merely  a  further  security. 

Questions  as  to  whether  such  remedies  are  cumulative, 
are  not  new.  Such  a  question  was  raised  in  The  Great 
Northern  Railway  Company  v.  Kennedy  (a),  where  it  was 
argued,  that  there  could  not  be  a  forfeiture  of  shares, 
because  the  Company  had  availed  themselves  of  another 

(a)  6  Railw.  Cas.  5. 
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remedy;  bat  the  Court  held  that  the  remedies  were  cumu* 
ktiye. 

The  Grsat 
Takmg  the  view  I  have  done  as  to  the  right  of  the  pre*    Nobthbrn 

£erence  shareholders  to  be  first  paid  out  of  all  profits,  ^ 
whenever  accruing,  the  construction  of  the  Act  is  clear.  It  •Mt""***- 
is  not  necessary  for  me  to  say  more,  than  that  I  have  not 
clearly  arrived  at  a  conclusion  that  it  must  receive  a  dif- 
ferent construction,  even  upon  the  assumption  that  the 
piefiarence  shareholders  have  not  that  right.  Had  I  taken 
that  view,  I  should  have  felt  more  doubt  upon  the  question. 
The  arguments  to  which  I  have  already  adverted,  par- 
ticularly that  as  to  double  payment^  would  have  been 
entitied  to  more  weight  in  reference  to  the  question  whether 
the  provision  made  by  the  3rd  section  of  the  Act  was  not 
mtended  to  be  substitutional  for  the  half-year,  so  as  to 
amount  to  an  account  settied. 

[His  Honour  recapitulated  these  arguments,  and  pro- 
ceeded— ^] 

I  felt  much  pressed  by  the  argument  as  to  the  double 
payment.  But  even  in  the  most  limited  view  as  to  the 
rights  of  the  preference  shareholders,  I  am  not  clear  that 
the  Legislature  can  be  held  to  have  positively  taken  away 
the  right  which  existed  in  these  preference  shareholders, 
not  having  expressed  such  an  intention  more  distinctiy  than 
tiiey  have  done,  or  that  their  intention  might  not  be  to 
give  to  the  preference  shareholders  at  once,  and  before  the 
period  for  making  the  yearly  dividend,  a  chance  of  payment 
out  of  the  surplus;  or  that  they  might  not  have  con- 
templated— an  eveut  which  the  success  of  the  railway 
seems  to  have  prevented — that  the  frauds,  being  so  extensive, 
might  delay  for  a  considerable  period  the  payment  of  any 
dividend.  It  is  sufficient  for  me  to  say,  that  1  should 
certainly  have  taken  a  longer  period  for  consideration,  had  I 
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1857. 
Henbt 

V, 

Ths  Great 

northebn 

Railway  Co. 

Judgment 


entertained  the  view  that  the  rights  of  the  preference  share- 
holders are  to  depend  upon  what  in  one  case  woidd  be  the 
mere  accident  of  the  period  at  which  the  Company  may 
choose  to  declare  their  dividend,  or  upon  what  in  another 
case  would  be  designated  by  a  stronger  expression  than  the 
term  accident ;  because  there  might  be  many  ways  in  which 
the  interest  of  the  ordinary  shareholders  would  conflict 
with  that  of  the  preference  shareholders,  and  in  which, 
(without  attributing  the  slightest  fraud),  the  ordinary  share- 
holder might  be  found  to  take  every  advantage  of  which  he 
coidd  by  law  avail  himself;  even  in  that  more  limited  view 
as  to  the  rights  of  the  preference  shareholders,  the  point 
would  not  by  any  means  have  been  reduced  to  a  certainty, 
although  it  woidd  have  put  me  in  a  position  of  more  doubt 
than  I  feel  upon  the  case  as  it  now  stands,  entertaining  as 
I  do  a  very  decided  opinion,  that  shares  constituted  as 
these  have  been  under  the  two  last  Acts — ^which  are  not  so 
strong  in  favour  of  the  Plaintiffs'  contention  as  the  two  first 
Acts— entitle  the  holder  to  say,  'nobody  shall  have  any  por- 
tion of  the  profits  of  the  Company,  until  I  have  been  paid 
my  4  J  or  5  per  cent,  dividend.' 


MimUe  of 


Declare  that  the  Plaintiffs  and  the  other  holders  of  preference 
stock  on  whose  behalf  they  sue,  are  entitled  to  be  paid  dividends  out 
of  the  profits  realised  by  the  Company  on  the  amount  of  preference 
stock  held  by  them  respectively  from  the  30th  of  June,  1856,  accord- 
ing to  the  amount  of  dividends  which  the  said  several  classes  of  pre- 
ference stock  respectively  carry,  before  any  payment  in  respect  of 
dividends  or  otherwise  is  made  to  any  of  the  holders  of  ordinary 
stock  in  the  Company. 


Restrain  the  Defendants,  the  Company,  from  declaring  any  divi- 
dend on  ordinary  stock  without  regard  to  the  rights  of  the  Plaintiffs 
and  the  other  holders  of  preference  stock  on  whose  behalf  they  sue, 
to  be  paid  in  priority  the  full  amount  of  the  dividends  payable  upon 
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or  in  respect  of  the  preference  stock  held  by  them,  to  be  computed  1857. 

from  the  30th  of  June,  1856;  and  from  making  any  payment  for  divi-  Henut 

dend  or  otherwise  to  any  holders  of  ordinary  stock,  without  first  pay-  v. 

ing,  or  providing  for  the  payment,  to  the  several  holders  of  preference  j^htiibm 

stock,  of  the  full  amount  of  the  dividends  payable  upon  or  in  respect  Railway  Co. 

of  the  pfeferenee  stock  held  by  them,  to  be  computed  firom  the  30th  i/ZIZ"  /• 

of  Jmie,  1856.  Decree. 

Dbclarb,  that,  according  to  the  true  construction  of  the  the  3rd  sec- 
tion of  the  Act  of  1857,  the  remedy  thereby  given  to  the  preference 
ihndioldeni  is  cumulative,  and  by  way  of  security  to  them  for  the 
unoiuit  of  their  dividend,  and  not  in  substitution  of  such  dividend. 

Obdib  the  Defendants,  the  Company,  to  pay  the  Costs  of  the  suit 


The  Defendants  appealed  from  this  decree.    The  appeal      j^av.  2i8t 
WM  heard  before  the  Lord  Chancellor  (Lord  Cranworih) 
and  the  Lords   Justices.    Their  Lordships  reserved  judg- 
ment, and  on  the  2lst  of  November  dismissed  the  appeal 
withcosta 


VOL  IV. 


Sh 
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Nov.  2nd  4" 
3rd. 
Production  of 
DocumenU — 
Privileged 
CommtmiccL' 
tiont — Evi- 
dence in  the 
Cause — Solici- 
tor— AgerU 
abroad. 

Answers  to 
inquiries  ad- 
dressed by  De- 
fendants to 
their   agent  in 
the  Falkland 
Jslandi  by- 
direction  of 
their  solicitor, 
for  the  purpose 
of  procuring 
evidence  in 
support  of  De- 
fendants' case, 
are  within  the 
rule  as  to  pro- 
tection. 

The  true  test 
in   such  cases 
is,  not  whether 
the  person  who 
is  at  a  distance 
and  transmits 
the  information 
is  the  agent 
of  the  solicitor 
and  sent  out 
by  him,  but 
whether  in 
transmitting 
that  informa- 
tion he  was 
discharging  a 
duty  which 
properly  de- 
volved on  the 
solicitor,  and 
which  would 
have  been  per- 
formed by  the 
solicitor,  had 
the  circum- 
stances of  the 
case  admitted 
of  his  per- 
forming it  in 
person. 


LAFONE  V.    THE  FALKLAND 
COMPANY.  (No.  L) 


ISLANDS 


jyiOTION  for  production  of  documents  admitted  by  the 
Defendants  to  be  in  their  possession,  and  to  relate  to  the 
subject  matter  of  the  suit. 

Among  the  documents  of  which  production  was  sought  was 
a  report  made  to  the  Defendants  by  one  Thomas  Hevera,  an 
agent  of  the  Defendants,  residing  in  the  Falkland  Islands, 

With  reference  to  this  report,  the  solicitor  of  the  Defen- 
dants deposed  as  follows  : — "  I  say,  that  the  whole  of  the 
information  contained  in  such  report  was  collected  by  the 
said  Thomas  Hevers,  and  that  such  report  was  made  in 
consequence  and  in  pursuance  of  the  instructions  sent  out 
by  me  as  such  solicitor  as  aforesaid,  through  George  Hinde 
Cripps,  the  managing  director  of  the  said  Company,  for 
the  purpose  of  procuring  the  necessary  evidence  in  support 
of  the  Defendants'  case/' 

The  Defendants  consented  to  produce  this  report,  but 
claimed  to  be  at  liberty  to  seal  up  certain  passages,  on  the 
ground  of  privilege. 

As  to  the  passages  so  sealed  up,  the  solicitor  by  his 
affidavit  deposed  as  follows : — "  I  say,  that  the  said  passages 
are  in  answer  to  the  inquiries  which  I  as  the  solicitor  of  the 
said  Company  directed  the  said  0,  H.  Cripps  to  make,  for  the 
purpose  of  procuring  evidence  on  behalf  of  the  Defendants  in 
this  suit."  

Mr.  RoU,  Q.  C.,  and  Mr.  Gifard,  in  support  of  the  motion, 
contended,  that  the  Defendants  were  not  entitled  to  have 
the  passages  in  question  protected  from  production  on  the 
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ground  of  privilega     The  doctrine  as  to  privileged  com-        1857. 

munications  had  never  been  extended  to  correspondence      "latosT 

passing  between  a  Defendant   and  his  agents  other  than  ^\ 

the  solicitor  in  the  suit     It  had  been  applied  to  communi-  land  Islands 

Company. 
(No.  1.) 

Argument, 


cations  between  the  solicitor  and  his  client's  witness,  as  in       (No^^l) 


Curling  v.  PerTvng{a)\  also  to  communications  addressed  to 
the  solicitor  in  the  cause  by  his  own  clerk  or  his  own  agent, 
employed  by  him  in  collecting  the  evidence  necessary  for 
supporting  the  Defendant's  case,  as  in  Stede  v.  Stewart  (6). 
But  Hevers  was  neither  a  witness  nor  the  agent  of  the 
solicitor  in  the  cause.  He  was  simply  the  agent  of  the  De- 
fendants; and  the  communications  in  question  had  been  ad- 
dressed by  him  to  the  Defendants  themselves,  not  to  their 
solicitor. 

The  Vicb-Chancellor.— In  Steele  v.  Stewart  letters 
addressed  to  the  Defendant  were  held  to  be  privileged. 

Mr.  RoU. — But  simply  because  the  person  who  wrote 
them  was  "  acting  by  the  direction  and  as  the  agent  of  the 
Defendant's  solicitors"  in  procuring  the  requisite  evidence. 

Mr.  WUlcock,  Q.  C,  and  Mr.  Hardy,  for  the  Defendants, 
contended  that  the  case  fell  within  the  authorities  above 
referred  to,  and  cited,  further,  Reid  v.  Langloia  (c). 

Mr.  RoU,  Q.  C,  in  reply.— In  Reid  v.  Langloia  the  letters      ^^^^ 
were  written  for  the  purpose  of  being  communicated  to  the 
Defendant's  legal  adviser.     That  cannot  be  said  here. 

The  following  cases  were  also  cited : — Oreenough  v.  Oaa- 
hea{d),  OoodaU  v.LitOe  (e),  Glyn  v.  Cavlfield  (/),  and  Betts 
V.  Menzies  (g). 

(a)  2  My.  &  K.  880.  (d)  1  My.  &  K.  98. 

(b)  1  Phill.  471.  (0  1  Sim.  N.  S.  155. 

(c)  1  M'N.  &  Gor.  638.  (/)  3  M'N.  &  Got.  463. 

ig)  3  Jur.,  X.  S.,  885. 
P2 


CASES  IN  CHANCERY. 
Vice-Chancellob  Sir  W.  Page  Wood  :— 

The  Fauc-        With  regard  to  the  main  question,  I  cannot  hold  that 
LAND  Islands  these  documents  are  not  protected,  without  overruling  the 
(No.  1.) '      decision  of  Lord  Lyndhurst  in  Steele  v.  Stewart  (a),  which* 
JudgmeaL      ^^  course,  I  am  not  competent  to  do. 

It  seems  to  me  that  the  principle  there  laid  down  by 
Lord  Lyndhura^  is,  that  the  true  test  is  not  whether  the 
person  who  is  at  a  distance,  and  conmiunicates  the  informa- 
tion in  question,  is  the  agent  of  the  solicitor  and  sent  out 
by  the  solicitor,  or  the  agent  of  the  Defendant  and  sent  out 
by  him ; — as  Lord  LyTidhurst  there  says,  he  may  have  been 
sent  out  by  the  Defendant,  and  yet^  in  collecting  the  inform- 
ation, he  may  have  acted  under  the  direction  and  as  the 
agent  of  the  solicitor — ^but  the  true  test  is,  whether  such 
person  in  transmitting  that  information  was  discharging  a 
duty  which  properly  devolved  upon  the  solicitor,  and  which 
would  have  been  performed  by  the  solicitor  if  the  circum- 
stances of  the  case  had  admitted  of  his  performing  it  in 
person. 

The  previous  decision  of  Lord  Cottenham,  when  Master  of 
the  Kolls,  in  the  case  of  Cv/rlmg  v.  Perrvng  (6),  although 
it  might  not  extend  the  principle,  went  farther,  in  some 
respects,  than  any  case  which  had  then  been  previously 
decided.  There  the  solicitor,  for  the  purpose  of  obtaining  evi- 
dence in  the  cause,  had  entered  into  a  correspondence  with 
a  witnesa  It  was  urged,  that  the  relation  of  solicitor  and 
client  did  not  exist  between  the  solicitor  and  a  witness,  and 
that  the  correspondence  between  them  was  not  protected 
But  Lord  Cottenham  held  that  it  was  ;  for  it  would  be  im- 
possible— resting  it  again  on  the  same  ground  of  necessity 
on  which  all  these  cases  as  to  protection  are  decided — for 

(a)  1  PhUI.  471.  (6)  2  My.  &  K.  380. 
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persons  to  have  their  causes  fairly  conducted,  unless  solici-        1857. 
tors  were  protected  in  all  their  communications  with  such      ^i^^^^ 

persons  as  they  supposed  capable  of  giving  evidence  in  ^^  falk- 

favour  of  their  clients.  i-and  Iblakds 

COMPANT. 

(No.  1.) 

Then  Steele  v.  Stewart  went  a  step  further,  for  there  the  ju^iH^ 
protection  was  extended  not  merely  to  correspondence  that 
had  passed  between  a  witness  and  the  solicitor,  but  to  let- 
ters written  by  a  person  who  had  been  sent  abroad  to  obtain 
eridenoe  in  the  cause,  and  addressed  some  to  the  solicitor 
and  others  to  the  Defendant  himself.  Lord  Lyndhurst 
then  came  to  the  conclusion,  that,  notwithstanding  the  per- 
son in  question  had  been  sent  out  by  the  Defendant,  and 
notwithstanding  he  was  acting  as  the  agent  of  the  De- 
fendant as  well  as  of  the  solicitor,  still,  in  collecting  and 
transmitting  the  information  of  which  production  was  sought, 
be  was  performing  duties  which  the  solicitor  or  his  clerk 
would  under  ordinary  circumstances  have  performed,  and 
was  to  be  considered,  therefore,  as  his  agent ;  and  that  the 
communications  transmitted  by  him,  whether  to  the  solicitor 
or  to  the  Defendant  himself,  were  to  be  protected. 

In  the  case  before  me,  it  was  clearly  the  duty  of  the 
Defendants'  solicitor  to  prepare  the  evidence  requisite  to 
support  the  Defendants'  case.  With  respect  to  the  passages 
of  the  report  which  are  sealed  up,  he  deposes  that  they  are 
in  answer  to  inquiries  which  he,  as  the  solicitor  of  the  De- 
fendants, directed  Cripps  (the  managing  director  of  the 
Defendants,)  to  make,  for  the  purpose  of  procuring  evidence 
on  behalf  of  the  Defendants  in  the  suit.  The  solicitor  could 
not  conveniently  go  himself  to  the  Falkland  Islands,  Here, 
as  in  Steele  v.  Stewart,  the  matter  in  litigation  was  at  a 
considerable  distance,  and  probably  it  was  not  convenient 
to  send  one  of  his  regular  clerks  for  such  a  purpose.  He, 
therefore,  applies  to  the  managing  director  of  the  Company, 
describes  to  him  the  evidence  he  requires  in  support  of  the 


38  CASES  IN  CHANCERY. 

Defendants'  case,  and  directs  him  to  communicate  with  the 
Company's  agent  in  the  Falldand  Islands,  and  desires  him 
to  procure  the  evidence  required  and  transmit  it  to  England. 
LAND  Islands  That  agent  procures  the  requisite  evidence  and  transmits  it 
(No.  1.)  tfO  England,  and,  of  course,  he  transmits  it  for  a  purpose 
Ju^hmiML  ^^^^^  ^'^  bring  it  within  the  rule  as  laid  down  by  Lord 
Lyndhurst  in  Steele  v.  Stefwart,  It  is  true,  the  solicitor 
does  not  go  on  to  depose  that  it  was  transmitted  to  the 
Defendants  in  order  to  be  communicated  to  him,  otherwise 
the  question  would  have  been  simply  a  repetition,  in  so 
many  terms,  of  that  in  Steele  v.  StewaH.  But  it  is  clear, 
from  the  affidavit,  that  this  was  the  purpose  for  which  he 
directed  the  Defendants,  or  rather  the  managing  director, 
to  procure  it ;  and  that  it  has  been  so  procured  for  the  pur- 
pose of  being  communicated  to  the  solicitor,  and  in  order 
that  it  may  be  made  use  of  as  evidence  in  the  cause. 

I  feel  the  more  bound  to  maintain,  in  its  strictest  form, 
this  rule  as  to  the  protection  of  documents  commimicated 
under  circumstances  like  the  present,  inasmuch  as  I  have 
myself  held — I  believe  in  this  very  case — and  I  am  not 
aware  that  my  decision  has  been  overruled,  that,  under  the 
new  practice,  it  is  competent  to  a  Plaintiff,  after  filing  repli- 
cation, to  obtain  an  order  for  production  of  documents. 
And  I  see  clearly  the  mischief  that  would  now  result  from 
any  invasion  of  the  privilege  that  was  maintained  sacred  in 
Steele  v.  Stewart,  of  allowing  to  a  solicitor  the  liberty  of 
free  and  uninterrupted  commimication  as  he  may  think 
fit,  and  through  any  agent  he  may  wish  to  employ,  with 
reference  to  the  evidence  to  be  procured  for  the  defence  of 
the  case  he  has  in  hand.  Unquestionably,  he  would  be 
hampered  and  fettered  in  a  proper  defence  of  his  case,  if,  at 
any  time  after  issue  joined,  he  were  to  be  exposed  to  a  fresh 
demand  for  all  the  docimients  he  has  so  procured  for  the 
defence  of  the  suit.  Steele  v.  Stewart  appears  to  have  been 
intended  to  meet  a  case  like  the  present  under  the  old 
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practice;  and  if  the  rule  thus  maintamed  was  necessary         1857. 
then,  a  fortiori  is  it  necessary  under  the  existing  practice      "lat^ 
of  the  Court  _,     I 

The  Fauc- 
LAND  Islands 

There  must  be  an  order  for  production  of  the  documents,       (No.  i.) ' 

except  the  passages  sealed  up,  as  mentioned  in  the  affi-     jiiZmau 

davit 


LAFONE    V.   THE   FALKLAND    ISLANDS         n^w.  4th  .f  5th. 
COMPANY.    (No.  2.) 

uUMMONS  adjourned  from  chambers. 

The  Flaintiffi  had  applied  in  chambers  for  an  order 
calling  upon  the  Defendants  to  produce  at  Stanley,  in  the 
Fdlldand  Islands,  and  at  Monte  Video  in  South  America, 
before  the  special  examiners,  on  the  examination  of  wit- 
nesses in  the  cause,  certain  documents,  of  which  production 
had  been  ordered  before  any  examiner  of  the  Courts  in  the 
usual  form. 

The  Haintiflfe'  solicitor  deposed  that  coimsel  had  advised, 
and  he  believed  it  to  be  the  case,  that  production  of  the 
documents  at  Stanley  and  Monte  Video  was  necessary  for 
the  full  and  complete  examination  and  cross-examination  of 
the  witnesses. 


Mr.  RoU,  Q.C.,  and  Mr.  Oiffard,  in  support  of  the  appli- 
cation, contended,  that  unless  the  original  documents  signed 
by  one  of  the  Defendants'  witnesses  were  placed  in  his 
hands  upon  cross-examination,  it  would  be  hopeless  to  cross- 
examine  hinL 


Jurisdiction — 

DocumenU — 

Order  for 

Removal  of 

abroad — Ex- 

awination  of 

Witnesses. 

This  Court 
will  not  order 
original  docu- 
ments to  bo 
taken  out  of 
the  jurisdiction 
of  the  Court  for 
the  purpose  of 
their  being 
produced  be- 
fore a  special 
examiner  on 
the  examina- 
tion of  wit- 
nesses in  the 
cause,  unless  a 
special  case  be 
made  for  that 
purpose. 

But  the 
Court  has  ju- 
risdiction, up  - 
on  a  special 
case  being 
made,  to  make 
such  an  order 
— Seuibie 
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Mr.  WiUcock,  Q.  C,  and  Mr.  Hardy,  for  the  Defendants, 

Lafonb       submitted,  that  the  Court  had  no  power  to  order  original 

The  Falk.    documents  to  be  taken  out  of  the  jurisdiction.     The  Court 

^oinpANY^*  could    have  no  control  over  the  persons  taking   them. 

(No.  a.)       Besides,  they  might  be  lost  at  sea ;  and,  in  this  case,  if  the 

Aryummu.     originals  Were  lost,  the  Defendants'  cause  also  would  be 


The  Vice-chancellor— As  to  the  perils  of  the  sea»  it 
is  the  constant  practice  to  order  documents  to  be  brought 
to  this  country  from  abroad. 

Mr.  WiUcock,  Q.  C. — But  the  effect  of  such  an  order  as 
that  is  to  bring  the  documents  within  the  jurisdiction — ^not 
to  remove  them  out  of  it 

The  Vice-Chancellok. — I  doubt  whether  the  Plaintife 
could  cross-examine  the  witness  upon  a  copy —  the  original 
being  in  existence. 

Mr.  WUlcock,  Q.  C. — ^We  would  consent  to  waive  that 
objection. 

Mr.  Molt,  Q.  C,  in  reply. — ^But  it  does  not  rest  with  you 
to  consent  We  have  a  voice  in  that  question,  and  we  do 
not  consent.  The  witness  is  your  witness,  and  you  are 
bound  to  produce  him  where  we  can  effectually  cross- 
examine  him,  or  to  allow  us  so  to  do  by  sending  the 
originals  abroad. 

Judgment  reserved. 


No9. 6th,     Vice-Chancellor  Sir  W.  Page  Wood  :— 

Judgment,  j  Qj^^  u^n  inquiry,  that  none  of  the  registrars  of  the 

Court  has  ever  known  of  any  instance  of  an  order  for 
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taking  papers  out  of  the  jurisdiction,  for  the  purpose  of        1357. 
their  being  produced  before  an  examiner.  "lafonT 

V. 

The  Falk- 
I  am  £bu:  from  saying  that  this  Court  has  not  jurisdiction  lakd  Islands 

to  make  such  an  order.    On  the  contrary,  it  appears  to  me,       (^q.  2.) 

that  cases  might  well  exist  in  which  it  would  be  right  and     j^^jZ^ 

proper,  for  the  sake  of  justice,  to  order  original  documents 

to  be  carried  out  of  the  jurisdiction,  all  proper  care,  of 

course,  being  taken,  by  way  of  indenmity  or  otherwise,  to 

secure  their  safe  return.    But  I  think  that  a  special  case 

ought  to  be  made  to  justify  an  order,  which  hitherto,  so  £eur 

as  I  can  find,  is  without  precedent 

I  must^  therefore,  refuse  the  application.  But  I  would 
lather  reserve  the  question  of  costs,  unless  the  parties  can 
agree  that  they  shall  be  costs  in  the  cause ;  for,  until  the 
hearing,  I  shall  not  know  the  consequences  of  the  inconve- 
oience. 


PURSER  V.  DARBY.  ^^•«**- 

IN  September,  ]  856,  Joseph  Darby,  since  deceased,  and    I^i^^J^ 
the  Defendant  Swi/ndeU,  being  seised  in  fee  of  certain  Contract  to  tea 
closes  of  land,  agreed  to  sell  them  to  the  Plaintiff  for  an  ^UmgtoTn/ants 
estate  of  inheritance  in  fee  simpla  "jh^^^^I^" 

CotU  of  Suit 
for. 

Pending  the  agreement,  and  on  the  9th  of  June,  1856,         

Jowpfe  Da/rhy  made  his  will,  and  thereby  devised  all  his  contorting 'to 

Aare,  right,  and  interest  in  the  land,  of  which  the  closes  ^  jj^^;^^ 

contracted  to  be  sold  formed  part,  to  his  sons,  the  Defen-  to  parties,  some 

^t8(two  of  whom  were  still  infants),  and  their  heirs,  as  infants  at  his 

decease,  his 
estate  must 
^  the  costs  of  the  suit  which  he  has  thus  voluntarily  rendered  necessary  to  a  completion 
^  the  contract;  and  a  mere  devise  of  trust  estates  does  not  in  such  a  case  avoid  the  necessity 

I^Wnction  in  this  respect  between  suits  rendered  necessary  as  above  by  the  voluntary  act 
^  the  deceased,  and  those  caused  by  the  mere  act  of  God,  as  where  the  deceased  has  died  intestate 
l<>ving  an  mfant  heir. 
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tenants  in  common,  subject  to  the  payment  of  all  debts, 
liabilities,  and  engagements  affecting  the  same. 

The  will  contained  a  devise  of  the  testator's  mortgage 
and  trust  estates  to  two  of  his  sons,  whom  he  also  appointed 
executors  of  his  will 


llie  testator  having  died  without  completing  the  con- 
tract, the  Plaintiffs  now  filed  their  bill  against  the  testator's 
five  sons  and  SwindeU,  praying  that  the  Defendants  might 
be  decreed  specifically  to  perform  the  agreement  in  such 
manner  as,  regard  being  had  to  the  death  of  Joseph  Darby, 
the  same  ought  now  to  be  performed ;  that  the  infiemt  De- 
fendants might  be  declared  to  be  trustees  for  the  Plaintiff; 
and  that  some  proper  person  might  be  appointed  to  convey 
in  their  place. 

The  Defendants  submitted  to  perform  the  contract,  but 
objected  to  pay  the  costs  of  the  suit.  They  adduced  evi- 
dence, to  show  that  the  delay  in  the  completion  of  the  sale 
was  occasioned  by  a  negotiation  entered  into  by  the  Plain- 
tiffs before  the  death  of  Joseph  Darby,  with  a  view  to  a 
part  of  the  purchase  money  being  allowed  to  remain  upon 
the  security  of  their  note  of  hand. 


Nov.  5th.  Mr.  Rolt,  Q.O.,  and  Mr.  Renshaw,  for  the  Plaintiflfe,  con- 
jLrgumenL  tended,  that,  Joseph  Darby  having  rendered  the  suit  neces- 
sary by  devising  the  property  to  infants  after  he  had  agreed 
to  sell  it  to  the  Plaintiffs,  the  costs  should  be  borne  by  his 
estate.  Had  the  deceased  made  his  will  before  entering 
into  the  contract,  or  had  he  died  intestate  leaving  an  infant 
heir,  in  either  case  it  might  have  been  just  to  give  no  costs 
on  either  side ;  but  there  is  a  substantial  difference  between 
such  cases  and  a  case  Uke  the  present,  where  the  deceased, 
after  entering  into  a  contract,  has  deliberately  placed  the 
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properly  in  another,  who  probably  might  not  be  able  to 
complete  it.  Having  entered  into  the  contract,  it  was  the 
duty  of  the  deceased  to  abstain  from  placing  the  property 
in  such  a  position ;  and,  having  failed  in  that  duty,  his 
estate  should  bear  the  costs :   Woriham  v.  Lord  Dacre  (a). 

Mr.  Bernard  for  the  Defendants,  the  devisees  and  execu- 
tors of  Joseph  Darby y  submitted  that  this  was  not  a  case 
for  costa 

On  a  decree  for  specific  performance  against  the  infant 
heir  at  law  of  a  vendor,  the  Court,  where  there  has  been 
no  default  on  either  side,  will  give  no  costs  to  either 
party :  Hanson  v.  Lake  (6),  Hi/nder  v.  Streeten  (c).  And 
although,  in  Wortham  v.  Lord  Dacre,  a  distinction  was 
taken  by  the  Court  between  a  case  of  intestacy  and  a  case 
where  the  property  had  been  devised  since  the  date  of  the 
agreement,  there  was  still  a  conflict  of  authority  on  the 
question  whether  in  the  latter  case  the  estate  of  the  testator 
should  bear  the  costs.  Besides,  admitting  it  to  have  been 
the  testator's  duty,  as  laid  down  in  Wortham  v.  Lord  Dacre, 
to  take  care  that  the  property  should  not  be  placed  in  such 
a  position  that  the  contract  could  not  be  completed,  was  it 
^e,  as  the  Plaintiffs  contended,  that  he  had  failed  to  per- 
form that  duty  ?  At  the  date  of  his  will,  the  testator  was, 
quoad  the  property  he  had  contracted  to  sell,  a  trustee  for 
the  Plainti£&,  and  he  had  taken  the  precaution  of  devising 
all  his  mortgage  and  trust  estates. 


1857. 


AtyunttnL 


The  Vice-Chancellor. — But  so  far  as  regards  the  pro- 
perty comprised  in  the  contract,  he  was  merely  a  construc- 
tive trustee  ;  and  I  have  held — and  the  decision  has  been 
ainoe  affirmed, — that  where  there  is  merely  a  constructive 
and  not  an  express  trust,  a  devise  of  trust  estates  does  not 
supersede  the  necessity  of  a  decree. 

(a)  2  K.  &  J.  437.         (6)  2  Y.  &  CoU.  328.         (c)  10  Hare,  18. 
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Mr.  Bernard  theD  contended,  that,  the  delay  having^ 
arisen  from  the  desire  of  the  purchasers  to  pay  the  purchase 
money  in  a  particular  manner,  the  Court  could  not  visit 
the  vendor's  estate  with  costs,  citing  Hinder  v.  Streeten. 

Mr.  Louis,  for  the  Defendant  Swi/ndeU, 

The  Vicb-Chancellor — He  must  have  his  costs. 

\Farrar  v.  The  Earl  of  Wi/rUerton  (a)  was  also  cited] 
A  reply  was  not  heard. 


JudgmmU      ViCE-ChANCELLOR  SiR  W.   PaGE  WoOD  : — 

The  costs  of  this  suit  must  clearly  fall  on  the  vendor. 

Where  a  vendor  dies  intestate  after  entering  into  a  con- 
tract for  the  sale  of  lands,  leaving  an  infant  heir,  and  a  suit 
is  rendered  necessary  by  that  circumstance,  or  by  what 
may  be  called  the  mere  act  of  God,  there  it  may  be  right 
to  give  no  costs  on  either  side ;  but  where,  as  here,  the  de- 
ceased person  first  contracts  to  sell,  and  then  devises  his 
property  so  that  upon  his  death  it  becomes  vested  in  in&nts, 
there  the  necessity  for  the  suit  cannot  be  said  to  have  arisen 
from  the  mere  act  of  God.  The  testator  by  his  own  volun- 
tary act  has  made  the  suit  necessary,  and  his  estate,  there- 
fore, should  bear  the  costs. 

As  to  delay,  it  appears  to  me  that  the  ground  alleged  is 
not  so  entirely  for  the  convenience  of  the  purchasers  as  to 
throw  upon  them  any  part  of  these  costs. 

Darby's  estate,  therefore,  must  bear  the  Plaintiflfe'  costs 
of  this  suit ;  and  as  between  his  representatives  and  their 

(a)4Y.&CoU.472. 
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Co-defendant  SwmdeU,  it  was  the  necessity  for  the  suit 
that  occasioned  his  being  brought  here:  the  Plaintii&, 
therefore,  must  pay  SwmdeOfa  costs  and  have  them  over 
against  Darby's  estata 


JudgmenL 


Decbjeb  as  prayed.    The  Flaintifl&  to  deduct  their  own  costs  and       Minute  of 
those  of  the  Defendant  Smndell  out  of  Darby's  moiety  of  the  pur-        -Decree, 
chAse  money. 


B 


I  an  in- 


HARE  V.  BURGES.  Kotf.utk^ 

12(4. 

Y  indenture,  dated  1836,  Paul  Lord  Methuen  granted    Leaa^—Per- 
and  demised  to  Sir  John  Hare,  his  heirs  and  assigns,  six  ^!^^vefKuu/or. 

acres  of  land  in  the  city  of  Bristol,  reserving  mines  and  ^^     T 

minerals:  Habendmn  to  Sir  John  Bare,  his  heirs  and  prima&de,  a 

assigns,  for  the  lives  of  Charles  Hare,  Robert  Leonard,  be  taken  to 

and  ThoTTUis  Harris,  at  the  yearly  rent  therein  mentioned,  to^^^^^to  a 

And  the  said  Paid  Lord  Methuen  did  thereby,  for  himself,  covenant  for 

,  perpetnalre- 

his  heirs,  executors,  and  administrators,  covenant,  grant,  and  newal,  yet  if 
agree  with  and  to  Sir  John  Hare,  his  heirs  and  assigns,  lease  expres. 
that  in  case  Sir  John  Hare,  his  heirs  or  assigns,  should,  St'^^I^*^''^ 
upon  the  decease  of  either  of  them  the  said  Charles  Hare,  tention,  the 
Leonard,  and  Harris,  be  desirous  of  taking  a  further  or  effect  thereto. 
renewed  lease  of  the  said  demised  premises  for  another    .  Lease  for 

hves,  with  a 

life,  and  should,  within  the  space  of  twelve  calendar  months  covenant  on 
next  after  such  decease,  give  notice  in  writing  of  such  dther^of  ° 
desire  unto  Lord  Methuen,  or  the  person  or  persons  for  ^g^^xeoite^ 
the  time  being  entitled  to  the  reversion  of  the  premises  a  renewed 

lease  at  the 

expectant  on   the  determination   of  the  demise  thereby  same  rent  and 
made,  and  should  nominate  any  person  in  the  room  or  ^^J^. 
stead  of  the  person  who  should  have  so  departed  this  life,  pants  "mciud- 

*  *  '   ing  this  present 

covenant:" — 
Beldj  a  covenant  for  perpetual  renewal,  and  lessee  entitled  to  have  mserted  in  the  renewed 
leue  a  covenant  for  renewal  totidem  verbis  with  that  contained  in  the  original  lease,  but  with 
tbe  name  of  the  new  cestui  que  vie  substituted  for  that  of  the  deceased. 

Distinction  as  to  the  form  of  the  renewed  lease,  in  this  respect,  where  the  reversion  has 
^^nofd  vested  in  a  trustee. 
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1857.  PavZ  Lord  Methuen,  or  the  person  or  persons  for  the  time 
being  entitled  as  aforesaid,  would,  at  the  request  and  at 
the  costs  and  charges  of  Sir  John  Hare,  his  heirs  or  assigns, 
and  on  the  surrender  of  the  present  lease,  on  pajonent  of 
the  sum  of  1 34Z.  58.  by  way  of  fine  or  premium  for  such 
renewal,  forthwith  duly  make  and  execute  tmto  Sir  John 
Hare,  his  heirs  or  assigns,  a  new  and  further  lease  of  all 
and  singular  the  premises  thereinbefore  demised,  for  and 
during  the  natural  life  of  the  person  so  to  be  nominated, 
and  the  lives  of  such  of  them  the  said  Charles  Hare, 
Leonard,  and  Harris,  as  should  be  then  living,  and  of  the 
survivors  and  survivor  of  them,  at  and  under  the  same 
yearly  rent,  and  with  and  subject  to  such  and  the  same 
covenants,  provisoes,  and  agreements,  "  including  this 
present  covenant,"  as  were  therein  contained.  And  further, 
that  if,  within  the  said  period  of  twelve  calendar  months 
after  the  decease  of  any  one  of  them,  the  said  Charles 
Hare,  Leonard,  and  Harris,  and  before  any  renewed  lease 
or  leases  should  have  been  granted  of  the  said  demised 
premises  by  virtue  of  the  covenant  therein  contained,  any 
other  or  others  of  the  said  Charles  Hare,  Leonard,  and 
Harris  should  depart  this  life,  then  it  should  be  lawful  for 
Sir  John  Hare,  his  heirs  or  assigns,  if  he  or  they  should 
think  proper,  to  add  or  insert  another  life  or  lives  in  the 
lease  so  to  be  granted  as  aforesaid  in  the  room  of  the  life 
or  lives  which  should  so  drop,  he  or  they  paying  unto  Lord 
Methuen  or  the  person  or  persons  for  the  time  being 
entitled  as  aforesaid,  within  the  said  period  of  twelve 
calendar  months  after  the  dropping  of  the  first  life,  the 
further  sum  of  134?i.  5«.  in  respect  of  the  said  life  or  each 
of  the  said  lives,  as  the  case  might  be,  which  should  be  so 
inserted  in  the  said  lease,  it  being  the  intention  of  the  said 
parties,  that  Sir  John  Hare,  his  heirs  or  assigns,  should 
not  be  obliged,  unless  he  or  they  should  think  proper, 
provided  he  should  renew  within  the  period  aforesaid,  to 
incur  the  expenses  of  a  further  or  additional  lease  or  leases 
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in  respect  of  the  said  second  and  third  lives  dying  as  afore* 
said ;  provided  nevertheless,  that  in  case  Sir  John  Hare, 
his  heirs  or  assigns,  should  neglect  or  refuse,  within  the 
space  of  twelve  calendar  months  next  after  the  decease  of 
such  one  of  them  the  said  Charles  Hare,  Leonard,  and 
Harris  as  should  first  die,  to  give  unto  Lord  Methuen  or 
the  person  or  persons  for  the  time  being  entitled  as  afore- 
said, or  leave  for  him  or  them,  at  his  or  their  dwelling 
house  or  respective  dwelling  houses,  notice  in  writing  of 
his  or  their  desire  to  renew  the  said  lease,  naming  one  or 
more  person  or  persons  in  the  room  of  him  or  them  who 
should  have  departed  this  life,  or  should  neglect  to  pay 
such  fine  as  aforesaid  forthwith  after  the  expiration  of  such 
notice,  or  to  execute  a  surrender  of  the  present  lease  or  a 
coimterpart  of  the  said  lease  so  to  be  granted,  at  and  under 
the  rent^  and  with  the  covenants,  provisoes,  and  agreements 
thereinbefore  contained,  (including  the  covenant  for  re- 
newal), according  to  the  true  intent  and  meaning  of  the 
said  indenture,  then  and  in  such  case  all  right  and  benefit 
of  renewal  by  virtue  of  the  said  covenant  thereinbefore 
contained  should  lapse  and  determine,  as  effectually  as  if 
the  said  covenant  had  not  been  inserted  in  the  said 
indenture. 


1857. 


SuUamenL 


In  1853,  the  Defendant  Edward  Surges  purchased  and 
took  a  conveyance  to  himself  and  his  heirs  of  the  reversion 
of  the  premises  expectant  on  the  determination  of  the 
said  demise. 


In  August  1855,  Charles  Hare  died,  and  John  Strachey 
Hare  was  nominated  in  his  stead,  and  a  new  lease  applied 
for  pursuant  to  the  covenant.  The  Defendant  declined  to 
grant  a  new  lease,  alleging  that  the  original  lease  had  been 
forfeited.  A  suit  was  then  instituted  by  the  Plaintiff  for 
specific  performance  of  the  covenant.  And  by  the  decree 
the  Defendant  was  ordered  specifically  to  perform  the  cove- 
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1857.  nant  for  renewal  contained  in  the  indenture  of  1836, 
and,  upon  payment  of  the  fine  for  renewal  and  arrears  of 
rent,  and  the  costs  and  charges  of  the  Plaintiflf,  to  execute  to 
him  a  new  lease  of  the  premises  according  to  the  terms  of 
the  covenant  for  renewal. 

The  parties  proceeded  to  settle  a  lease  in  chambers,  when 
a  draft  lease  was  brought  in  by  the  Defendant's  solicitors, 
reciting  the  original  lease  of  1836  with  the  covenant  for 
renewal  in  extenso,  and  purporting  to  demise  the  premises 
"  with  the  full  benefit  and  advantage  of  the  covenant  for 
renewal  thereinbefore  recited  as  contained  in  the  said  in- 
denture of  lease,  so  far  as  the  same  remains  to  be  performed, 
but  subject  to  the  provisions  as  to  such  renewaL'' 

The  Plaintiff's  solicitors  objected  to  the  draft  as  not  con* 
taining  an  express  covenant  for  renewal  totidem  verbis 
with  that  contained  in  the  original  lease,  but  writing  the 
name  of  John  Strachey  Hare  for  that  of  Chaniea  Hare, 
deceased. 

The  question  being  adjourned  from  chambers. 


Argument,  Mr.  Cavms,  Q.  C,  and  Mr.  Wickena,  for  the  Plaintiff, 
contended  that  the  covenant  in  the  original  lease  was,  in 
effect^  a  covenant  for  perpetual  renewal,  and  the  Plaintiff 
was  entitled  to  have  inserted  in  the  lease  to  be  executed  in 
pursuance  of  it,  a  covenant  in  precisely  the  same  terms, 
with  this  only  difference,  that  the  name  of  the  new  life 
would  be  inserted  instead  of  that  of  the  deceased. 

The  Defendant  was  absolute  owner  of  the  reversion.  He 
had  the  beneficial  interest,  and  was  not  merely  a  trustee. 
This  distinguished  the  present  case  from   The   Copper 
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Mining  Company  v.  Beach  (a),  and  Hodges  v.  Blagrave  (5),        1 857. 
where  trustees  were  held  to  be  exempted  from  the  duty  of 
entering  into  covenants  for  perpetual  renewal. 


In  Baynham,  v.  0uy*8  Hospital  (c),  it  was  said,  that  this 
Court  leans  against  a  construction  for  perpetual  renewal 
unless  clearly  intended.  But  the  leaning  of  the  Courts  is 
not  so  now ;  and  on  the  terms  of  the  covenant  in  that  case 
they  would  at  the  present  day  hold  difiFerently,  as  is  clear 
firom  Sadlier  v.  Biggs  (d).  Moreover,  Baynham  y.  Ouy'a 
Hospital  is  inconsistent  with  other  authorities,  and  par- 
ticularly Atkinson  v.  PiUsworth  (e),  which  was  not  cited. 
The  same  remarks  were  applicable  to  Moore  v.  Foley  (J). 

Besides,  in  none  of  the  cases  which  can  be  cited  in  sup- 
port of  the  Defendant's  contention,  was  there  a  covenant 
that  the  renewed  lease  should  contain  the  same  covenants, 
"including  this  present  covenant,*' i.  c.  the  covenant  for 
renewal  Upon  the  Defendant's  construction,  he  must 
either  disregard  those  words  altogether,  or  enter  into  a 
covenant  totidem  verbis  with  the  original  covenant  for 
renewal,  and  to  take  efiFect  upon  the  decease  of  either  of 
the  three  original  cestuis  que  vie,  one  of  whom  is  already 
dead. 

Mr.  Da/rt^  on  behalf  of  mortgagees  in  the  same  interest 
with  the  Plaintiff,  in  the  absence  of  direct  authority  upon 
the  subject,  referred  to  the  practice  of  conveyancers. 
The  leaning  of  the  Courts  being  against  perpetual  renew- 
als, and  a  proviso  in  general  terms,  that  the  lease  to  be 
granted  should  contain  all  the  same  covenants  and  agree- 
ments as  the  lease  containing  the  covenant,  having  been 
repeatedly  held  not  to  extend  to  the  covenant  for  renewal, 

(a)  13  Beav.  478.  {d)  4  H.  L.  C.  435. 

{b)  18  Beav.  404.  (e)  1  Ridgway'a  Pari.  Cas.  449. 

(c)  3  Ves.  295.  (/)  6  Ve«.  232,  237. 

VOL.  IV.  E 
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the  practice  of  oonveyancers,  where  the  parties  intend  that 
the  renewed  lease  shall  contain  a  covenant  for  renewal,  has 
be^i  to  employ  in  the  original  lease  a  special  form  of  cove- 
nant, with  the  view  of  plainly  and  miequivocally  expressing 
that  intention  (a) ;  and  the  form  so  adopted  by  them  is 
totidem  verbis  with  that  which,  in  the  present  case,  is  con- 
tained in  the  indenture  of  1836.  The  form  is  found  among 
Mr.  Jarmam's  "  Precedents  *'  (5) ;  and  in  reference  to  the 
words  "  including  this  present  covenant,"  he  observes  in  a 
note :  "  The  efiFect  of  these  words  is  to  make  the  covenant 
for  renewal  perpetual,  and  the  consequence  of  omitting 
them  would  be  that  no  such  covenant  would  be  inserted  in 
the  new  lease  **  (c). 

The  lease  in  the  present  case  being  clearly  framed  upon 
this  form  in  Mr.  Jamian*8  Precedents,  and  with  the  inten- 
tion of  binding  the  lessor  to  a  perpetual  renewal,  and  vast 
numbers  of  other  leases  having  no  doubt  been  framed  upon 
the  same  precedent  with  a  like  object,  the  efiFect  of  a  deci- 
sion in  favour  of  the  construction-  for  which  the  Defendant 
now  contends,  will  be  to  invalidate  many  titles. 

That  the  words  "  including  this  present  covenant "  were 
not  intended  merely  for  the  purpose  of  giving  a  right  to  three 
renewals,  is  clear  from  the  passage  beginning  "  it  being  the 
intention  of  the  said  parties  "  at  the  conclusion  of  the  fur- 
ther covenant ;  that  passage  showing  that  the  parties  con- 
templated that  the  lessee  would  be  entitled  to  three  renewals 
imder  the  covenant  contained  in  the  original  lease. 

Mr.  Batten,  for  the  Defendant  Burgee,  contended — first, 
that,  according  to  the  true  construction  of  the  original 
lease,  the  Plaintifif  was  entitled  to  three  renewals  and  no 
mora     The  covenant  for  renewal  contained  in  the  original 

(a)  4  Jarm.  Conv.  394.        (ft)  Id.  p.  566.        (c)  Id.  p.  567. 
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lease  was  not  a  covenant  for  perpetual  renewal  The  leaning 
of  the  Courts  is  strongly  against  construing  a  covenant  in 
f&vour  of  perpetual  renewal ;  and,if  any  other  construction  can 
be  put  upon  its  language,  they  adopt  it :  Baynham  v.  Guy's 
Hospital  (a),  and  Moore  v.  Foley  (5).  Such  was  the  law 
formerly,  and  it  is  a  mistake  to  suppose  that  it  has  been 
altered  by  recent  decisions.  See  Brown  v.  Tighe  (c),  decided 
as  late  as  1834,  which  shows  that  a  covenant  for  perpetual 
renewal  must  be  clear,  plain,  and  distinct,  and  in  terms  that 
will  bear  no  other  construction  (d). 

The  Vicb-Chancellor. — It  would  be  a  forced  construc- 
tion of  the  words  "  including  this  present  covenant,"  to  say 
that  they  would  be  satisfied  by  repeating,  in  the  renewed 
lease,  the  original  covenant  for  renewal  totidem  verbis,  and 
for  the  lives  of  persons  one  or  more  of  whom  would  be  dead. 
The  construction  you  suggest  must  be  a  reasonable  one,  to 
enable  you  to  avaQ  yourself  of  the  authorities  you  have 
cited. 

Mr.  Batten. — The  words  in  question  would  be  satisfied 
by  inserting,  in  the  first  renewed  lease,  a  covenant  to  renew 
on  the  dropping  of  either  of  the  two  surviving  lives,  for 
instance,  Leonard  and  Harris,  without  mentioning  /.  S. 
Hare,  the  new  cestui  que  via  If  that  construction  is  con- 
sidered forced,  how  much  more  so  is  the  Plaintiff's,  who 
seeks  to  insert  the  name  of  a  total  stranger  in  the  covenant 
for  renewal,  and  yet  calls  it  "  this  present  covenant." 

The  words  of  the  covenant  in  Moore  v.  Foley  {e)  were 
not  less  difficult  to  deal  with  than  the  present,  and  yet 
were  held  not  to  amount  to  a  covenant  for  perpetual 
renewal,    "the  Courts  leaning  against  that  constructioni 

(a)  3  Ves.  295.        {h)  6  Ves.  232.         (c)  2  CI.  &  F.  396. 
(rf)  Id.  416.  {e)  6  Ves.  232. 
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1857.        unless  there  be  words  so  clear  as  to  make  it  impossible  to 
construe  them  otherwise." 

The  Vice-Chancellor — I  do  not  find,  in  any  of  the 
cases  you  have  cited,  the  words  "including  this  present 
covenant" 

Mr.  BaMen, — But  the  Court  finds  words  equally  strong. 
And  here  the  words  in  question  were  not  only  not  super- 
fluous, but  were  necessary  upon  the  construction  for  which 
the  Defendant  contends;  for,  without  them,  the  Flaintifif 
would  have  been  entitled  to  but  one  renewal :  Iggvlden  v. 
May  (a) ;  whereas,  we  admit  he  was  intended  to  have  three, 
although  we  deny  his  right  to  more. 

If  the  parties  to  the  original  lease  had  really  contem- 
plated a  perpetual  renewal,  they  would  have  made  their 
intention  clear  beyond  all  dispute,  by  providing,  that^  in 
case  any  life  named  in  the  original  or  any  future  lease 
should  drop,  a  new  lease  should  be  granted,  including  this 
present  covenant. 

But,  secondly,  even  if  the  Plaintiff  be  entitled  to  a 
perpetual  renewal,  the  Court  will  not  compel  the  insertion 
in  the  lease,  which  is  now  to  be  granted,  of  an  express 
covenant  for  jenewaL 

The  insertion  of  such  a  covenant  will  have  the  effect  of 
fastening  an  obligation  upon  every  person  who  may  here- 
after become  entitled  as  an  assignee  to  the  reversion  of 
this  property,  and  will  be  binding  upon  the  assets  of  every 
such  person  indefinitely.  The  Defendant,  if  the  Plaintiff  is 
entitled  to  perpetual  renewal,  is  in  effect  no  better  than  a 
trustee ;  and  the  form  of  the  new  lease  should  be  as  in  The 
Copper  Mining   Company  v.  Beach  (6)  and  Hodges  v. 

(fl)  7  East,  237.  (b)  13  Beav.  478. 
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ELagrave  (a),  which  is  precisely  that  tendered  by  the  De-        1857. 
fendant's  solicitor& 


The  CSourt  rose  before  hearing  a  reply. 


Habb 

V, 
BURGES. 

Argument, 


Vicb-Chancellob  Sir  W.  Page  Wood  : —  i^op.  12th, 

I  have  been  considering  this  case  since  the  Court  rose 
yesterday,  and  I  do  not  find  it  necessary  to  call  for  a  reply. 

Two  questions  were  raised :  first,  whether  the  covenant  in 
the  original  lease  amounted  in  effect  to  a  covenant  for 
perpetual  renewal ;  and  if  it  did,  then,  secondly,  whether, 
under  the  circumstances  of  this  case,  the  Defendant  could 
be  required  to  enter  into  an  express  covenant  for  renewal ; 
or  whether  the  Court  would  not  hold,  as  in  The  Copper 
Mvrrnig  Compcmy  v.  Beach  (a),  that  a  new  demise  reciting 
the  original  covenant  would  be  a  sufficient  performance 
of  Hiat  covenant. 

As  regards  the  first  and  main  question,  I  must  hold,  that 
the  covenant  in  the  original  lease  is  in  effect  a  covenant 
for  perpetual  renewal.  Mr.  Batten  argued,  that  this 
question  must  never  depend  upon  mere  inference  ;  that,  in 
the  absence  of  words  indisputably  pointing  to  a  perpetual 
renewal, — ^words  so  strong  that  it  is  impossible  to  adopt 
any  other  construction, — ^the  Court,  although  it  may  find  in 
the  instrument  words  apparently  pointing  to  perpetual 
renewal,  will  not  adopt  that  construction,  if  any  other  can 
by  possibility  be  put  upon  the  terms  of  the  covenant. 

To  that  view  I  cannot  accede.  It  seems  to  me,  that  the 
true  rule  of  construction  in  a  case  like  this,  is  that  refer- 
red  to    by  Lord  Justice   Turner  as  Vice-Chancellor  in 

(a)  18  Beav.  404.  {h)  13  Id.  478. 
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Judgment, 


Rochford  v.  Hackman  (a),  where  he  says  that  some  effect 
must  if  possible  be  given  to  all  the  words  of  an  instrument ; 
and  if  the  Court  sees  no  effect  which  can  be  given  to 
certain  words,  unless  they  be  construed  in  a  particular 
manner,  then,  whatever  mere  presumption  may  stand  in 
the  way,  it  ¥dll  construe  them  in  that  manner.  The  Court 
is  not  at  liberty  to  do  violence  to  the  words  of  the  instru- 
ment, in  order  to  carry  into  effect  what  is  merely  a  pre- 
sumption. So,  in  a  case  like  the  present,  giving  full  weight 
to  the  argument,  that  there  is  a  presumption  against  con- 
struing a  covenant  so  as  to  amount  to  a  covenant  for 
perpetual  renewal, — ^that  prima  facie  a  lessor  shall  not  be 
taken  to  have  intended  to  enter  into  such  a  covenant,  still 
there  may  be  in  the  instrument  expressions  indicative  of 
such  an  intention ;  and,  if  there  be,  the  Court  will  not 
force  the  construction,  but  will  give  effect  to  what  appears 
to  have  been  the  lessor's  intention. 


In  the  present -case,  the  covenant  is,  that  in  case  the 
Plaintiff  shall,  upon  the  decease  of  either  of  the  three 
original  lives,  be  desirous  of  taking  a  renewed  lease  of  the 
demised  premises  for  another  life,  and  shall,  within  twelve 
months  after  such  decease,  give  the  requisite  notice,  and 
shall  nominate  any  person  in  the  room  of  the  deceased,  the 
person  entitled  for  the  time  being  to  the  reversion  shall 
execute  a  new  and  further  lease  of  the  premises  for  the  life 
of  the  person  80  to  be  nommated,  cmd  the  lives  of  such  of 
the  three  Jhrst-^na/med  persons  as  shaU  be  then  living,  and 
of  the  survivors  and  survivor  of  them,  at  the  same  rent, 
and  with  and  subject  to  such  and  the  same  covenants, 
provisoes,  and  agreements,  "  inchidvng  this  present  cove- 
nant" as  are  contained  in  the  original  lease.  And  then 
there  is  a  further  covenant,  that,  if  within  the  twelve 
months  after  the  decease  of  any  one  of  the  three  original 
cestuis  que  vie,  and  before  any  renewed  lease  or  leases 
shall  have  been  granted  by  virtue  of  the  former  covenant, 
(a)  9  Hare,  483. 
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any  other  or  others  of  the  three  shall  die,  it  shall  be  lawful  IS57. 
for  the  Flaintifi^  his  heirs  or  assigns,  to  insert  another 
life  or  Iwea  in  the  lease  so  to  be  granted  as  aforesaid 
in  the  room  of  the  life  or  lives  which  shall  so  drop,  upon 
making  certain  payments,  it  being  the  intention  of  the 
parties  ihat  the  Plaintiff  shall  not  be  obliged,  provided  he 
renew  within  the  period  appointed,  to  incur  the  expense 
of  a  further  or  additional  lease  or  leases  in  respect  of  the 
second  and  third  lives  dying  as  aforesaid. 

Now,  suppose  the  event  for  which  the  further  covenant 
provides  to  take  place — suppose  all  the  three  original  lives 
to  drop  within  the  twelve  months,  and  before  any  renewed 
lease  has  been  granted, — to  carry  out  the  construction  for 
which  the  Defendant  contends  there  ought  to  be  an  express 
proviso,  that,  in  the  lease  to  be  granted  in  that  event,  tlie 
covenants  for  renewal  shall  not  be  included ;  for  it  would  be 
absurd  to  suppose  that  there  is  to  be  a  renewed  lease  for 
the  lives  of  three  persons,  all  of  whom  will  be  dead  at  the 
time  of  its  execution. 

It  was  argued  that  the  words  "  including  this  present 
covenant^''  would  be  satisfied  by  inserting  in  the  first  renewed 
lease  a  covenant  to  renew  on  the  dropping  of  either  of  the 
two  surviving  lives.  But  that  is  not  a  natural  construction. 
Such  a  covenant  would  be  applicable  to  only  two  liveef, 
whereas  the  original  covenant  is  applicable  to  all  the  three. 
The  true  construction  is  clearly  this — ^that,  on  the  death  of 
any  of  the  three,  the  Plaintiff  is  entitled  to  a  new  lease  for 
three  lives,  with  a  like  covenant  for  renewal,  mutatis  mutan* 
dis,  that  is,  writing  in  such  covenant  the  name  of  the  new 
life  instead  of  that  of  the  deceased. 

Looking  to  the  history  of  leases  of  this  description,  it 
becomes  still  more  dear  that  this  is  the  true  construction. 
The  struggle  has  always  been  this:  the  Court  has  felt^ 
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1857.  that,  where  the  covenant  has  been  merely  in  general  terms, 
however  large, — where,  for  instance,  it  has  been  a  covenant 
to  grant  a  renewed  lease  "  imder  the  like  rents,  covenants, 
and  conditions  as  were  contained  in  the  original  lease,  ^'  or 
"  with  all  the  covenants  and  conditions  contained  in  the 
original  lease,'" — ^to  construe  that  as  amounting  to  a  covenant 
for  perpetual  renewal  would  be  a  surprise  on  the  lessor. 
It  therefore  refused  to  imply,  upon  a  covenant  so  worded, 
an  intention  on  the  part  of  the  lessor  that  it  should  operate 
as  a  covenant  for  perpetual  renewal  That  being  the  rule 
of  the  Court  in  construing  a  covenant  so  generally  worded, 
conveyancers  have  taken  this  course:  finding  that  the 
Courts  would  not  imply  such  an  intention,  they  have  said, 
"  we  will  express  it''  And  the  course  they  have  taken  in 
order  to  express  it  has  been,  to  add  to  the  general  words 
which  the  Courts  have  held  as  necessary  to  imply  such  an 
intention,  the  words  "including  this  present  covenant" 
That  this  has  been  the  history  of  the  law  in  these  cases,  is 
clear  from  the  able  work  to  which  Mr.  Dart  referred  me  as 
illustrative  of  the  practice  of  conveyancers,  which,  in  refer- 
ence to  such  a  question,  may  properly  be  taken  into  con- 
sideration. 

Mr.  Batten  says,  that  if  the  parties  to  the  original  lease 
really  contemplated  a  perpetual  renewal,  they  would  have 
made  their  intention  clearer,  by  some  such  words  as  these : 
**  in  case  in  this  or  any  future  lease  any  life  should  drop, 
a  new  lease  shall  be  granted  including  this  present  cove- 
nant" Such  words  might  have  had  that  effect,  but  it 
appears  to  me  that  they  were  not  necessary  to  express  what 
was  intended. 

With  regard  to  the  second  question,  it  was  argued,  that^ 
even  if  the  Plaintiff  were  entitled  to  a  perpetual  renewal, 
the  Court  would  not  compel  the  insertion  in  the  lease  which 
is  now  to  be  granted  of  an  express  covenant  for  renewal, 
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upon  the  ground  that  the  insertion  of  such  a  covenant  1857. 
would  have  the  effect  of  fastening  an  obligation  upon  every 
person  who  may  hereafter  become  entitled  as  an  assign  to 
the  reversion  of  this  property  for  all  time,  and  be  binding 
apon  the  assets  of  every  such  person  indefinitely  ;  and  The 
Copper  Mvaing  Compomy  v.  Beach  (a)  was  cited  as  an 
authority  to  show,  that  a  new  demise  reciting  the  original 
covenant  would  be  a  sufficient  specific  performance.  But, 
after  mudi  consideratiou^  I  am  unable  to  see  any  principle 
upon  which  to  hold  that  in  the  present  case  an  express 
covenant  for  renewal  ought  not  to  be  inserted.  The  notion 
of  its  being  objectionable  on  the  ground  of  tending  to  a 
perpetuity  is  out  of  the  question.  The  moment  any  assign 
of  the  reversion  grants  a  renewed  lease,  his  duty  is  dis- 
charged, and  his  assets,  therefore,  are  firee  from  any  liability. 
And  as  to  The  Copper  Mvmng  Covn/pcmyv.  Beach,  all  that 
was  there  decided  was,  that^  under  a  decree  for  specific  per- 
formance, the  Courts  will  not  compel  parties,  who  are 
tnistees,  to  enter  into  covenants  into  which,  under  ordinary 
circumstances,  trustees  would  not  be  called  upon  to  enter. 
But  that  rule  has  no  application  to  a  ease  where,  as  here, 
the  person  in  whom  the  reversion  is  vested  is  entitled  to 
the  beneficial  interest ;  in  such  a  case,  the  Court  will  act  in 
respect  of  a  covenant  like  the  present  in  the  same  manner 
as  it  acts  in  the  case  of  ordinary  covenants  for  title  imder 
a  decree  for  specific  performanca  And  the  Defendant  in 
this  case  having  the  beneficial  interest  in  the  reversion,  and 
having  purchased  with  notice  that  a  covenant  for  perpetual 
renewal  would  be  required  of  him,  the  Court  will  require 
the  insertion  of  such  a  covenant  in  the  lease  in  question. 

As  to  costs,  the  case  is  new,  and  the  decision  in  The 
Copper  Mining  Company  v.  Beach  afforded  some  excuse 
for  the  draft  as  prepared  by  the  Defendant's  solicitora  I 
shall,  therefore,  give  no  costs  on  either  side. 

(a)  13  Beav.  473. 
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1858. 

J^  12<A.  EARP  V.  LLOYD. 

Pleadinff — An-   T 

'Vfer—Ea^  JN  this  case,  already  reported  at  an  earlier  stage  (a),  the 
covery—Cosu.  Defendants  had  filed  aconcise  statement,  and  interrogatories, 
Where  there  to  be  answered  by  the  PlaintifiEl  In  their  concise  statement, 
av^^^^an  ^^^7  averred,  inter  alia,  that,  in  or  before  the  year  1799, 
^*®'T^^'7  a  piece  of  land,  which  they  described,  was  conveyed  to 
on  most  be  One  Joseph  Smith  ;  and,  upon  this  averment,  they  founded 
sSweiAgraw^  ^^  interrogatory,  whether,  at  the  time  they  had  mentioned, 
i^t  a^Sdent  ^^  ^^^  other  and  what  time,  the  piece  of  land  so  described 
answer  to  a  was  not  Conveyed  to  one  Joseph  Smith,  "  or  to  some  and 
Therefore,     ^^^^  person  or  persons,  or  how  otherwise." 

where  the 

averment  was,         r«i       x*,   •     ./v.    i       t  •  -»     -»  i       t       ^    • 

that  land  was  The  Flamtif^  by  his  answer,  stated  that  the  land  m 

jL^&^^tiw*^  question  had  been  conveyed  successively  to  several  persons, 

"^^^'ii^hOT  ^^^^  ^®  named,  but  without  noticing  Smith;  and,  in 

snch  land  was  answer  to  the  interrogatory  mentioned  above,  he  said,  that, 

to  one  J.  s.,  save  as  thereinbeforementioned  andas  thereinafter  appeared, 

and  wh^MT-  ^®  oould  not  Set  forth,  &c.,  whether,  in  or  before  the  year 

'^^f^^Hid,  ^*^^^>  ^^  ^*>  ^®  ^^^  ^  question  was  or  not  conveyed  to 

that  an  an-  one  Joseph  Smith,  or  to  some  or  what  person  or  persons,  or 

swer,  stating       •  i_         • 

conveyances  to   hoW  Otherwise, 
persons  other 
than  J.  S., 

and  adding  The  Defendants  excepted  to  the  Plaintiff's  answer  as 

that,  save  as       ,  , 

therein  ap-         insufficient. 

peared,theper-  ,  t\  i* 

son  answering  It  appeared,  from  the  concise  statement  of  the  Defen- 
forth  whether  ^^^^f  that  the  fiwt  of  the  all^d  conveyance  to  Joseph 
the  land  m       Smith  formed  an  essential  part  of  their  case. 

question  was  or  ^ 

not  conveyed  to  

someor'what  Mr.  Jcmies,  Q.  C,  and  Mr.  Speed,  for  the  Defendants, 
TOMWM  evsT    contended,  that  the  answer  was  evasive.    The  form  "  save 

sive. 

Cottt, — ^Where  exceptions  to  an  answer  are  allowed,  costs  do  not  foUow  as  of  course,  hnt 
most  be  asked  for  expressly  by  the  snccessftd  party. 

(a)  Vol.  3,  p.  549. 
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as  hereinbefore  mentioned  &c./'  might  have  been  sufficient  1858. 
if  the  Plaintiff  had  anywhere  mentioned  a  conveyance  to 
Smith;  but  he  had  not  The  Defendants  had  averred  a 
specific  conveyance  to  Smith;  had  interrogated  the  Plaintiff 
as  to  that  specific  conveyance,  and  they  were  entitled  to  a 
specific  answer.  A  general  denial  was  no  answer  to  a 
specific  averment  (a). 

Mr.  Rolt,  Q.  C,  and  Mr.  Jolliffe,  for  the  Plaintiff,  con- 
tended that  the  answer  was  sufficient.  The  interrogatory 
was,  whether,  at  a  particular  time,  or  some  other  &c.,  the 
premises  were  not  conveyed  to  Smith,  "or  to  some  and 
what  person  or  persons  ?"  In  other  words,  "  Tell  us  all  the 
persons  to  whom  the  property  has  been  conveyed.''  The 
Plaintiff  answered  that  by  enumerating  all  he  knew  of,  and 
said  he  knew  of  no  mora  If  the  averment  as  to  Smith  was 
80  important  as  to  require  a  separate  and  specific  answer, 
the  interrogittory  should  have  been  separate  and  specific : — 
"  Whether  the  premises  were  not  conveyed  to  Smith,  or 
whether  or  not  to  some  other  person,  &c."  According  to  the 
rale  as  laid  down  by  Vice-Chancellor  Wigram  in  Tipping 
V.  Clarke  (6),  the  true  test  in  all  cases  where,  as  here, 
there  is  an  averment  that  the  person  answering  can  make 
no  discovery,  "except  as  appears  by  other  parts  of  the 
answer,"  is  this :  Can  you  find  in  any  part  of  the  answer  a 
clear  smd  sufficient  statement,  which,  to  a  reasonable  extent, 
meets  the  whole  case.  Here  the  Court  could  find  such  a 
clear  and  sufficient  statement  The  Defendants  wanted  to 
know  all  the  persons  to  whom  the  property  in  question  had 
been  conveyed,  and  the  Plaintiff  had  told  them  all  he 
knew  of,  and  that  he  knew  of  no  more.  That  answer  met 
their  whole  case. 

A  reply  was  not  heard. 

(a)  See  Tipping  v.  Clarke,  2  Hare,  389.  (h)  2  Id.  383. 
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1858.       Vicb-Chancellob  Sib  W.  Page  Wood. 

Eabp 

,  V-  This  answer  is  clearly  insufficient    It  may  be  unin- 
Llotd.  ,  , 
tentionally  so  ;  but  it  is  what  this  Court  considers  evasive. 

The  rule  has  always  been,  that,  where  there  is  a  specific 
averment,  an  interrogatory  founded  upon  that  specific 
averment  must  be  specifically  answered ;  a  general  denial 
is  not  a  sufficient  answer  to  a  specific  averment 

Here  the  specific  averment  is,  that  the  land  in  question 
was  conveyed  to  Smith,  and  there  is  an  interrogatory 
founded  upon  that  averment,  "  whether  it  was  not  con- 
veyed to  Smith;"  and  the  only  question  is,  whether, 
because  the  pleader  has  gone  on  to  add  the  words  ''  or  to 
some  and  what  person  or  persons/'  the  PlaintiiBT  is  relieved 
firom  answering  specifically  as  to  Smith. 

Mr.  Jolliffe  admits,  that,  if  the  words  **  whether  or  not " 
had  been  inserted,  so  as  to  divide  the  interrogatory  into 
two  distinct  branches,  he  must  have  answered  it  specifically 
as  to  Smith.  But  it  appears  to  me  that  the  omission  to 
insert  those  words  is  immaterial.  The  interrogatory  is  in 
effect  as  much  divided  as  if  they  were  inserted;  and  the 
fiwjt  of  their  being  omitted,  does  not  relieve  the  Plaintiff 
firom  the  necessity  of  answering  specifically  as  to  the 
alleged  conveyance  to  Smith. 

Formerly,  when  interrogatories  were  not  so  common  as 
they  are  now,  a  Defendant  was  required  to  put  in  an 
answer  to  the  averments  in  the  bill,  whether  interrogated 
as  to  those  averments  or  not  The  principle  upon  which 
that  rule  depended  remains  unaltered;  and  it  seems  to  me, 
therefore,  that  the  mere  circumstance  of  the  pleader  having 
added  to  an  interrogatory,  in  itself  sufficiently  specific,  the 
words  *'or  some  and  what  person  or  persons,"  is  immaterial 


CASES  IN  CHANCERY. 

Then  the  way  in  which  the  Plaintiff  has  answered  that 
interrogatory  is  this : — He  says,  that,  save  as  appears  by 
other  parts  of  his  answer  to  which  he  refers,  he  cannot  set 
forth  whether  the  property  was  conveyed  to  Smith  or  to 
any  person  or  persons ;  and  when  I  look  to  the  parts  of 
his  answer  to  which  he  refers,  I  find  it  relates  to  other 
persons  altogether,  and  makes  no  allusion  to  Smith. 
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Judgment, 


That  being  so,  I  think  his  answer  is  clearly  insufficient, 
and  the  exceptions  must  be  allowed. 

If  the  Defendants  wish  for  their  costs,  their  counsel  must 
ask  for  them«  The  rule  is  otherwise  in  the  case  of  excep- 
tions to  the  Master's  report ;  but  where  exceptions  to  an 
answer  are  allowed,  costs  do  not  follow  as  of  course. 

Mr.  James  thereupon  asked  for  and  obtained  his  costs. 


ElxcEPnoNS  allowed,  with  costs. 


MimUeof 
Order, 
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1858. 

BETWEEN 

FRANCES  ROSALIE  VANSITTART,  the 
Wife  of   the  Defendant   CHARLES 
V.C.Wood.       VANSITTART    BY   A.  B.,    Her  Next 
^"""^isA^  ^        Fbiend,  and  the  said  a.  B Plaintiffs. 

Full  Coubt 

OF  Appeal  in  AND 

Chancebt. 

March  loth    CHARLES  VANSITTART Defmdant 

4  nth,       m 
HvOandand    X  HE  bill  Stated,  that,  in  May,  1845,  the  PlaintiflF,  Mrs. 

^fs^^laixi^  Vanaittart,  intermarried  with  the  Defendant ;  that  there 

""— c%S^****  was  issue  of  the  marriage  four  children,  viz. — Sidney 

Cuttodyand  Nicholas,  aged  ten;  Alice  Rosalie^  aged  nine;  Clement 

Public  Policy  ArthuT,  aged  seven ;  and  CyriZ  Beodey,  aged  five  years ; 

JT^^S^J^L"  *ta^'  '^  18^6,  the  Plaintiff  Mrs.    Vans'lttaH  discovered, 


Costs,  according  to  the  fact,  that  the  Defendant  had  been  guilty 
The  power  of  of  adultery;  that  he  waa  also  in  the  same  year  guilty  of 
taact^with  her  Cruelty  towards  her ;  and  that  in  consequence  she  instituted 
S^^  to  her  ^  ^^^  against  him  in  the  Ecclesiastical  Court  of  Arches,  for 
separate  pro-     a  divorce  by  reason  of  such  adultery  and  cruelty  on  his 

perty,  but  ex-  .     .        «  /.    ,  .     , 

tends  toother  part;  but  a  negotiation  for  an  arrangement  of  the  suit  by 
wWch"hrcan  *  ^^^  ^^  Separation  between  her  and  her  husband  was 
be  regarded  for  entered  into  by  their  respective  solicitors  on  their  behalf,  in 

the  purposes  of  .  .  . 

the  contract  as  conseouence  of  which  the  suit  stood  oyer  by  consent  in 
Thus,  a  wife  Order  to  effect  such  arrangement.  The  bill  then  stated,  that 
b™d  for^a  "^  several  communications  passed  between  the  parties  as  to 
divon^  on  the    ^he  terms  of  the  proposed  deed ;  and  that  eventually,  on  the 

adultorj  and 

cruelty,  may  contract  with  liim  to  abandon  her  suit,  and  the  Court  would  not  refuse  specific 

performance  of  such  a  contract  upon  the  mere  ground  of  the  absence  of  a  trustee — Semble. 

But  where  such  a  contract  contained  stipulations  for  the  custody  by  the  wife  of  childreu 
above  seven  years  of  age,  and  special  stipulations  as  to  their  religious  education,  and  a  Bill  was 
filed  bj  the  wife  for  specific  performance,  a  demurrer  was  allowed — 1st,  because  such  stipulations 
related  to  matters  to  which  her  privilege  to  be  regarded  as  a  feme  sole  did  not  extend;  2ndly, 
because  they  could  not  be  enforced  against  her  in  case  she  refused  to  adhere  to  them;  and  3rdly, 
because  it  would  be  contrary  to  public  policy  to  allow  a  husband,  although  guilty  of  adultery 
and  cruelty,  thus  to  transfer  to  his  wife  his  righto  and  duties  in  reference  to  his  children. 

Costs — Principles  upon  which  the  Court  acte  in  reference  to  costs  in  such  cases. 


Statement 
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11th  of  March,  1857,  a  meeting  took  place  between  the        i858. 
Defendant  and  Mr.  Austin,  Mrs.  VansiUaTVa  solicitor,  at    va^csittIrt 
which  the  Defendant  signed  the  following  memorandum  of         «^- 
agreement^  which  was  afterwards  signed  by  Mra  VansU- 
tart: — 

"Re  VansiMart  and  VanaUtart. — Instructions  for  deed  of 
separation  and  covenants.  Trustee — A,  J?.,  of  the  Middle 
Temple,  esquire.  Barrister  at  law,  trustee  on  behalf  of  Mrs. 
Vansittart  The  deed  to  contain  all  usual  and  necessary 
covenants,  clauses,  and  agreements ;  to  protect  Mrs.  Van- 
sittart  firom  molestation,  &c. ;  to  receive  her  present  sepa- 
rate income  under  the  marriage  settlement,  or  otherwise, 
stated  at  1801.  per  annum.  Mr.  Vanaittart  to  allow  her  the 
farther  annual  sum  of  1202.,  payable  half  yearly,  to  make 
up  her  present  income  to  3002.  per  annum,  to  be  payable 
out  of  the  income  receivable  by  Mr.  Vanaittart  under  the 
marriage  settlement  Mr.  Van^aittart,  upon  due  payment 
of  separate  income,  [to  be]  (a)  secured  by  trustee's  covenant 
from  debts  of  Mrs.  Vanaittart.  .  The  children — Mrs.  Van- 
aittaH  to  have  the  custody  of  two  of  the  children,  viz.  the 
daughter  (after  she  is  removed  from  school  at  Midsummer), 
and  one  of  the  sons,  viz.  Cyril  Beodey.  And  in  the  mean- 
time, Sidney  to  be  given  into  her  charge  for  half  the  inter- 
vening time,  viz.  the  first  ten  weeks  Sidney  to  be  with  Mr. 
Vansittart  and  the  remaining  period  with  Mrs.  Vanmttart, 
and  Arthur  also,  if  Mr.  Vanaittart  does  not  object ;  and 
Alice  to  spend  the  Easter  holidays  with  Mrs.  Vanaittart; 
Mr.  Vanaittart  to  have  the  custody  of  the  other  two  sons, 
viz.  Sidney  Nickolaa  and  Clement  Aiihur,  should  he 
desire  it,  on  the  daughter  joining  her  mother.  In  the 
event  of  the  death  of  either  Alice  Roaalie  or  Cyril  Beodey, 
or  both,  Mr.  Vanaittart  to  be  at  liberty  to  place  either  one 
or  both  of  the  surviving  children  in  their  stead  under  her 
charge,  but  no  reduction  to  be  made  in  the  allowance  to 

(a)  The  Court  read  the  document  as  if  these  words  had  been  inserted. 
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1858.-       Mrs.   Vanaittart.    The  children — ^Not  to  be  sent  to  any 
^^^^^JJ^I^^ttIkt   school  in  Berkshire,  or  at  a  less  sum  than  60i.  a-year  for 

,^     ^»  each  child.     That  neither  Sidney  nor  Arthur  be  sent  to 

Vansittakt,  ^  ^  ^        . 

any  school  without  the  written  consent  of  both  Mr.  and 

Mrs.  Vansittart,  except  the  public  schools  at  Harrow,  Eton, 
Westminster,  or  Winchester,  the  Naval  Academies,  or 
Oxford  or  Cdinbridge  University  when  they  shall  have 
arrived  at  sufficient  age ;  those  in  the  custody  of  Mra  Vavn 
sittart  to  be  instructed  in  the  doctrines  of  the  Church  of 
England,  and  those  above  seven  years  of  age  to  attend  its 
worship  and  to  be  taught  the  catechism  as  in  the  Book  of 
Common  Prayer ;  and  should  a  resident  governess  or  tutor 
be  engaged,  the  same  to  be  a  Protestant.  In  case  of  illness 
of  either  of  the  children  in  Mr.  VaTisittartfa  charge,  Mra 
Vcmsittart  to  have  the  care  of  such  during  the  period  of 
their  illness,  with  a  proper  allowance.  The  holidays  and 
half  holidays  of  the  children  who  may  be  at  school  to  be 
equally  divided  between  the  two  parents.  If  inconvenient 
to  either  parent  to  receive  them  at  such  times,  they  may 
remain  during  the  whole  of  the  holidays  with  the  other 
parent.  Both  parents  to  have  equal  liberty  to  visit  and  to 
correspond  with  them  while  at  school  at  all  convenient 
times.  Any  of  the  sons  who  may  be  with  Mrs.  VansiMart 
to  be  allowed  to  visit  Mr.  VaTisittart  for  any  space  or 
spaces  of  time  mutually  convenient,  not  exceeding  two 
months  in  a  year;  and  the  daughter  in  like  manner  not 
exceeding  one  month  in  a  year  ;  and  in  like  manner  those 
who  may  be  with  Mr.  Vansittart.  That  a  further  sum  of 
40Z.  per  annum  be  paid  to  Mrs.  Vansittart  for  board  and 
education  of  each  child  beyond  the  two  which  may  remain 
with  her,  but  no  allowance  to  be  made  for  occasional  or  holi- 
day visits  as  above.  That  the  allowance  of  120^.  per  annum 
commence  from  the  1st  day  of  this  present  month  of  March, 
Mr.  Vansittart  paying  her  bills  and  other  outgoings  up  to 
that  day  not  exceeding  SOL,  besides  20L  due  to  her  for  fur- 
niture, as  soon  as  the  recent  sale  at  White  Waltham  shall 
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be  oompletecL  That  the  policy  on  the  life  of  Mr.  Vansittart 
for  1200Zw,  now  in  the  possession  of  Mrs.  Vansittart,  shall 
be  assigned  oyer  by  Mr.  VanaUtoH  to  her  trustee  for  her 
sole  and  separate  benefit  That  the  plate  and  linen  be 
equally  divided  That  the  deed  assigning  over  to  trustees  the 
sum  of  40002.  to  be  [sic]  produced  for  Mr.  Austin's  inspec- 
tion and  assurance.  That  the  deed  of  separation  be  approved 
by  Dr.  Addams  on  behalf  of  both  parties;  and  any  dispute 
which  may  arise  thereon,  or  in  the  settlement  thereof,  be 
refisrred  to  and  decided  by  him;  and  which  deed  is  to  be 
executed  by  all  parties  forthwith.  That  all  the  law  charges 
be  paid  by  Mr.  Varisittart.  Should  Mr.  Vansittart's  in- 
come be  augmented  by  a  presentation  or  otherwise,  one- 
third  of  suchi4ncrease  to  be  paid  to  Mra  Vansittart ;  and, 
vice  versa,  should  Mr&  VanaUtart's  income  be  increased 
from  any  other  source  except  under  the  wills  of  her  father 
and  mother,  in  which  case  Mrs.  Vansittart  to  invest  one- 
third  of  such  additional  income  for  the  benefit  of  her  children. 
That  should  Mr.  or  Mrs.  Vamsittart  at  any  time  take  the 
childr^i  abroad,  they  should  give  written  notice  of  such  their 
intention  to  each  other  previous  to  doing  so.  We  hereby 
agree  to  the  above.'' 


1858. 


SkUement 


This  memorandum  having  been  signed  by  both  Mr.  and 
Mrs.  Vansittart,  it  appeared  from  the  statements  in  the 
IhII  that  a  correspondence  ensued  between  the  Defendant's 
solicitor,  a  Mr.  Long,  and  Mr.  AvMin,  in  which  the  former 
complained  that  his  client  had  been  induced  to  sign  the 
memorandum  of  agreement  in  the  absence  of  his  legal 
adviser :  to  yf}dchAusti7L  replied,  that  it  was  the  Defendant's 
own  wish  to  sign  the  memorandum ;  that  he  fully  under- 
stood it,  and  that  there  was  no  complaint  to  be  made  on 
that  ground  ;  and  the  bill  averred  that  this  reply  was  accord- 
ing to  the  trutL  The  correspondence,  however,  continued, 
Austin  insisting  that  the  agreement  was  binding,  Long 
making  other  propositions,  but  stating  that  he  did  not 
VOL.  IV.  F  J  W. 
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1858.        recognise  the  agreement,  until  the  24th  of  June,  1867, 
Y^^oTLLRT    when  Long  wrote  to  Auetm  a  letter  distinctly  and  defi- 
V.         nitively  objecting  on  the  part  of  Mr.  Va/naUktrt  to  perform 
the  agreement 


Siaiemeni, 


The  bill  contained  also  the  following  statements,  but 
without  specifying  dates,  viz.  that  Austin  caused  a  draft 
deed  of  separation  and  covenants  to  be  prepared  in  accord- 
ance with  the  terms  of  the  memorandum  of  agreement  of 
the  11th  of  March  ;  that,  in  pursuance  of  the  memorandum 
of  agreement,  this  draft  deed  was  laid  before  Dr.  Adda/ms 
for  his  approval,  for  both  parties,  and  was  accordingly 
perused  and  approved  of  by  him  ;  that  Austva  caused  the 
deed  to  be  engrossed  in  two  parts  from  the  draft  so  perused 
and  approved  of  by  Dr.  Addamia.  The  bill  stated  that  the 
deed  so  engrossed  bore  date  the  9th  of  May,  1857,  and 
was  made  between  the  Defendant  of  the  first  part,  the 
PlaintiflF  Frcmcea  RosaMe  Vaneittart  of  the  second  part> 
and  the  Plaintiff  A.  B.  of  the  third  part,  and  was  in  strict 
accordance  yrith  the  terms  of  the  memorandum  of  agree- 
ment. The  bill  stated  that  both  the  Plaintiffs  executed  one 
part  of  this  deed ;  but  the  bill  did  not  state  when  it  was  exe- 
cuted by  the  Plaintiff  A.  B, ;  and  upon  the  statements  in 
the  bill  the  Court  inferred,  that  the  execution  of  the  deed 
by  that  Plaintiff  did  not  take  place  until  after  the  letter  of 
the  24th  of  June. 

The  bill  prayed  specific  performance  of  the  agreement  of 
the  11th  of  March,  1857,  and  that  the  Defendant  might  be 
decreed  to  execute  the  deed  of  separation  and  covenant& 

The  Defendant  demurred  for  want  of  equity. 


Argmienu         Mr.  Caims,  Q.  C,  and  Mr.  Dart,  in  support  of  the  de- 
murrer,  contended,  that  the  contract  comprised   in   the 
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memorandam  of  agTeemeoit  was  one  which  this  Court  would 
not  enforce : — 

1st  As  being  made  by  a  wife  with  her  husband :  for  it 
was  a  settled  rule  both  at  law  and  in  equity,  and  a  rule 
founded  on  public  policy,  that  a  wife  is  incapable  of  entering 
into  any  contract  with  her  husband,  except  in  relation  to 
her  separate  estate ;  and  this  argument  was  not  affected  by 
the  drcomstance  that  the  wife  had  procured  a  trustee  to 
execute  the  subsequent  deed.  The  trustee  was  no  party  to 
the  agreement,  and  although  he  had  signed  the  deed  he 
had  not  done  so  imtil  the  agreement  was  repudiated  on  the 
part  of  the  Defendant 

2nd  As  containing  stipulations  which  (even  admitting 
the  wife's  ci^dty  to  contract  with  her  husband)  could 
never  be  enfoiced  by  this  Court,  e.  g,  the  stipulation  that 
the  wife  should  procure  a  trustee  to  indemnify  her  husband 
against  her  debts ;  the  stipulations  as  to  the  custody  and 
education  of  the  children,  and  the  religious  opinions  in  which 
they  were  to  be  brought  up ;  and  the  stipulation  that  the 
husband  should  hand  over  to  his  wife  the  income  of  any 
subsequent  benefice  which  he  might  acquire.  Of  these,  the 
first  and  second  coidd  not  be  enforced  against  the  wife,  the 
second  and  third  could  not  be  enforced  against  the  husband ; 
and,  as  regarded  the  children,  it  was  contrary  to  public 
policy  to  allow  a  husband  to  enter  into  a  contract  stipu- 
lating for  the  abandonment  of  his  parental  duties. 
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Vansittabt 

V. 

Vansittabt. 
ArgumeaL 


Mr.  R6U,  Q.  C,  and  Mr.  BUton,  in  support  of  the  bill: — 

As  regards  the  objection  that  a  wife  is  incapable  of  con- 
tracting with  her  husband,  the  rule  has  always  been  subject 
to  this  exception,  that  she  can  so  contract  in  respect  of  her 
separate  estate ;  and  the  principle  of  that  exception  must 
extend  not  merely  to  property,  but  to  all  benefits  and  pri- 

f2 
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Ar^umeni, 
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vileges  which  she  can  lawfully  seek  from  her  husband 
Living  amicably  with  her  husband,  a  wife  has  nothing  which 
can  form  the  subject  of  contract  with  him  except  her  sepa- 
rate estate ;  but  adultery  and  cruelty  on  his  part  entitle  her 
to  a  divorce :  and  where,  as  here,  a  wife  has  instituted  a  suit 
for  a  divorce,  her  right  to  prosecute  those  proceedings,  like 
her  right  to  her  separate  property,  is  one  which  she  can  con- 
tract ¥rith  her  husband  to  waive  upon  any  legal  terms. 


Then  as  r^ards  the  objection  to  particular  stipulations 
in  this  agreement,  the  stipulation  as  to  a  trustee  has  been 
already  performed  on  the  wife's  part ;  and  as  regards  the 
children  it  cannot  be  contrary  to  public  policy  that  a  father, 
who  upon  the  averments  of  this  bill  must  be  taken,  on  de- 
murrer, to  be  open  to  conviction  of  adidteiy  and  cruelty, 
should  siurrender  the  management  and  education  of  his 
children  to  the  care  of  their  mother.  To  such  a  case  the 
decision  in  Hope  v.  Hope,  where  the  mother  was  the 
adultress,  can  have  no  application. 

[As  to  the  validity  of  an  agreement  by  a  wife  to  abandon 
her  proceedings  for  a  divorce,  they  referred  to  the  autho- 
rities collected  in  Wilson  v.  Wilson  (a)  ]. 

Mr.  Dart  in  reply — In  WUson  v.  Wilson,  there  was  in- 
dependent groimd  for  supporting  the  agreement;  here,  there 
is  no  stipulation  on  the  part  of  the  Plaintiff  to  abandon  her 
proceedings  for  a  divorce. 

The  Yic^Chancellob. — So  I  observe.  But  the  ques- 
tion is,  whether  such  a  stipulation  must  not  necessarily  be 
implied? 


Mr.  Dart. — But  how  could  it  be  enforced  ?    Could  we 
restrain  her  if  we  filed  a  bill  ?    The  Court  could  make  no 

(a)  1  H,  L.  C.  558. 
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decree  against  her  personally.   To  enforce  it  by  committing        i858. 
the  husband  would  be  absurd :  Emery  v.  Waae  (a),  and  the    vahmttIbt 
Court  could  not  commit  the  wifs.  _     ^' 

VAHSITTABT. 

The  7icb-Chanckllob. — Her  suit  in  the  Ecclesiastical     -^'^^•■"^^ 
Court  could  easily  be  stopped,  I  apprehend,  by  committing 
the  proctor. 

Mr.  DaH. — ^Then  she  might  proceed  in  person. 

But  admitting  that  the  Plaintiff  was  competent  to  con- 
tract with  her  husband,  this  contract  is  bad  upon  the  groimds 
already  urged — firsts  for  want  of  mutuality ;  secondly,  upon 
groonds  of  public  policy. 

Judgment  reserved. 

The  following  cases  were  referred  to  in  the  course  of  the 
aigument :  Legard  v.  Johnson  (6),  EVworthy  v.  Bird  (c), 
Farrendcr  v.  Wa/rrender  (d),  Hope  v.  Hope  (e),  Lord  St 
John  V.  Lady  St,  John  (/),  WorraU  v.  Jacob  (g),  Wilson 
V.  Wilson  (h\  Earl  of  Westmeaih  v.  Countess  of  West- 
meath  (i),  Freemam,  v.  More  (k),  and  Outh  v.  Outh  (J). 


Vicb-Chancellob  Sib  W.  Page  Wood  (after  stating     jan.  iso. 
tbe  case  made  by  the  bill)  now  gave  judgment  as  follows : —      jj^^i^ 

The  objections  raised  in  the  course  of  the  argument  to 

the  agreement,  of  which  this  bill  seeks  specific  performance, 

were  two :  Firsts  it  was  said  to  be  an  agreement  between 

(a)  8  Yes.  516.  (g)  3  Mer.  256. 

(h)  3  Id.  352.  (A)  14  Sim.  405 ;  S.C.  on  appeal, 

(c)  2  Sim.  &  St.  372.  1  H.  L.  C.  538,  558. 
((0  2  CL  Sc  Fin.  488.  (0  Jacob,126  ;  S.C.I  Dow&  CI. 

(e)  22  Beav.  351;  S,  C.  on  ap-     544. 
peal  3  Jor.,  N.  S.,  454.  (*)  1  Br.  P.  C.  ed.  Toml.  237. 

(/)  11  Ves.  532.  (0  3  Bro.  C.  C.  614. 


Vansittakt. 
JudgmenL 
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1858.  a  husband  and  wife;  Imd  such  an  agreement,  it  was  argued, 
y^^^^^T  ^  ^^^  ^^  which  it  would  be  contrary  to  the  first  principles 
of  this  Court  to  decree  specific  perfomiance, '  it  being  a 
settled  rule,  and  a  rule  established  on  the  ground  of  public 
policy,  that  a  wife  is  incapable  of  contracting  with  her  hus- 
band. That^  of  course,  was  an  objection  to  the  agreement 
in  toto.  Secondly,  it  was  argued,  that  the  agreement  con- 
tained stipulations  on  the  part  of  the  husband  with  reference 
to  his  children  which  this  Court  woidd  not  enforce,  it  being 
contrary  to  public  policy  for  a  husband  to  contract,  as  the 
Defendant  in  this  case  has  done,  to  part  with  the  custody 
of  his  childr^. 

It  was  mainly  in  reference  to  the  first  of  these  objections, 
and  in  consequence  of  the  broad  manner  in  which  it  was 
argued,  that  a  contract  between  husband  and  wife  is  con- 
trary to  public  policy,  that  I  was  desirous  to  look  at  the 
authorities. 

As  a  general  rule,  it  is,  as  every  one  knows,  a  well-settled 
doctrine  both  at  law  and  in  equity,  that  there  can  be  no 
contract  between  husband  and  wife ;  but  this  Court  recognises 
one  well-known  exception  to  that  rula  It  is  settled,  that 
a  wife  can  contract  with  her  husband  in  respect  of  her 
separate  estate.  And  I  apprehend  that  the  exception  does 
not  stop  there ;  but  under  any  circumstances,  when  the  wife 
is  put  in  such  a  position  that  she  can  be  regarded,  for  the 
purposes  of  the  contract,  as  a  feme  sole,  the  general  rule 
ceases  to  have  this  direct  application.  It  is  true,  as  was 
said  by  Lord  Justice  Turner,  in  Hcype  v.  Hope  (a),  that  the 
case  of  Wilson  v.  Wilson  (6)  has  not  sanctioned  any  dif- 
ferent view  of  the  law  with  regard  to  the  incapacity  of  a 
wife  to  contract  with  her  husband,  inasmuch  as  in  that  case 
there  was  a  contract  with  a  trustee  ;  so  that  the  decision 

{a)  3  Jut.,  N.  S.,  454.  (6)  1  H.L.  C.  638. 
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ooald  have  no  bearing  upon  the  particular  point  discussed  isss. 

in  Hope  v.  Hope.     But  it  appears  to  me,  that  in  reference  ^^^^ 

to  any  matter  as  to  which  a  wife  is  placed  in  the  position  ^' 

V^AKSITTAST 

of  a  feme  sole,  and  not  merely  in  reference  to  her  separate  

estate,  she  may  be  also  in  a  position  to  enter  into  a  contract  •^***"**^ 
with  her  husband 


Consequently,  I  could  not  properly  decide  this  case  upon 
the  simple  groimd  that  the  contract  now  in  question  was 
one  between  a  husband  and  wifa 

The  case  of  a  wife  being  entitled  to  a  divorce  as  against 
her  husband,  actually  suing  for  that  divorce,  and  then 
entering  into  an  agreement  with  her  husband  for  the  com- 
promise of  that  suit,  is  just  one  of  those  cases,  as  it  appears 
to  me, — and  I  think  there  is  very  strong  authority  upon 
that  part  of  the  case — in  which  the  wife  is  to  be  considered 
as  a  feme  sole,  capable  of  contracting  with  her  husband  for 
the  abandonment  of  her  suit  against  him  upon  any  terms 
for  which  she  may  think  fit  to  stipulate;  but  subject,  of 
course,  to  this  limitation,  that  her  capacity  to  contract  is 
confined  to  the  matters  as  to  which  she  is  to  be  considered 
a  feme  sole,  and  to  the  purposes  for  which  she  is  to  be  so 
considered. 

The  authority  to  which  I  would  refer  for  that  proposition 
is  the  case  of  Batemcm  v.  The  Counteaa  of  Ross  (a),  which 
was  discussed  in  the  House  of  Lords, — a  case  very  similar 
to  this,  and  of  which  the  authority  is  all  the  greater 
firom  the  circumstance  that  the  affirmation  of  the  contract^ 
which  was  then  in  question,  was  moved  by  Lord  EedesdaXe 
and  assented  to  by  Lord  Eldon,  which,  as  Lord  Cottenhami 
observes  in  Wilson  v.  Wilson  (6),  considerably  diminishes 
the  force  of  Lord  Eldon's  observations  in  St  John  v.  St  John. 

(a)  1  Dow,  235.  (b)  1  H.  L.  C.  573. 
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1858.  The  case  of  Bateman  v.  The  Countess  of  Rosa  arose 

Vansittabt   ^  *^^®  ^*y  •  <iifferences  having  arisen  between  Lady  Ross 
^     ^'  and  her  husband,  the  Respondent  in  1780  instituted  a 

Vansittabt.  '^  «    .  .  i^ 

smt  for  divorce   and   alimony  in   the   Spuntual   Court, 

"*^^'"*^  and  in  1781,  by  her  next  friend,  filed  a  bill  in  Chanceiy 
against  the  Appellant,  stating  that  he  had  neglected 
to  pay  the  incumbrances  on  the  estate  and  the  Re- 
spondent's pin  money ;  and  praying,  among  other  things, 
for  an  account  and  payment  of  the  arrears  of  her  annuity, 
and  for  a  separate  maintenance.  The  Appellant,  by  his 
answer,  alleged  that  he  had  been  induced  to  give  her 
so  large  an  annuity  by  false  representations  as  to  the 
income  from  her  estates;  and  in  Jime,  1782,  filed  a 
cross  bill,  praying  an  accoimt  of  various  articles  of  value 
stated  to  have  been  taken  from  him  by  the  Respondent^ 
who  had  left  his  house ;  to  which  the  Respondent  answered, 
that  she  had  a  right  to  the  articles  in  question.  Then  the 
parties  consented  to  a  reference  of  all  matters  in  dispute. 
It  is  a  little  unfortunate  that  the  agreement  is  not  set  out ; 
whether  it  was  done  in  open  Court  by  counsel  or  by  specific 
agreement,  does  not  distinctly  appear.  They  consented  to 
arbitration,  and  the  arbitrators  made  their  award,  and  the 
question  was,  whether  that  award  should  stand  Lord 
Redeadale  states  what  the  objection  was ;  he  said,  '*  It 
had  been  objected  to  the  award  that  the  Coimtess  coidd  not 
agree  to  the  submission  so  as  to  bind  herself,  imless  she 
had  been  separated  from  her  husband;  and  her  next  friend 
was  not  made  a  party  to  it.  But  it  appeared  to  him  that 
there  was  nothing  in  this  objection,  as  the  award  was  foimded 
on  an  agreement  on  both  sides,  and  he  had  filed  a  cross- 
bill against  her,  which  she  had  answered ;  so  that,  imder  the 
circumstances  of  the  case,  she  was  to  be  regarded  quite  aa 
a  feme  sole,  and  there  was  no  occasion  to  make  the  next 
friend  a  party,  as  there  was  nothing  for  him  to  consent  to. 
He  must  act  entirely  as  the  wife  directed.     It  was  not  like 
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the  case  of  an  iniEGUit  suing  bja  next  fnend   The  award  was 
ormfirmed  by  order  upon  oonsent'' 

Lord  Bedesdale,  therefore,  treats  that  case  as  one  in 
which  the  wife^  being  in  litigation  and  at  arm's  length  ¥rith 
her  husband,  was  to  be  treated  in  respect  of  that  suit,  and 
of  the  settlement  of  that  suit^  as  a  feme  sole. 

And  it  seems  to  me,  that^  so  £eu:  from  this  being  contrary 
to  public  policy,  it  would  be  contrary  to  public  policy  to 
hold  otherwise.  To  hold  that  a  wife,  litigating  yrith  her 
husband  in  the  Ecclesiastical  Court,  and  suing  him  for  a 
diyorce,  is  incapable  of  contracting  with  him  for  a  compro- 
mise of  her  suit,  unless  she  procures  the  assistance  of  some 
person  capable  of  entering  into  covevants  on  her  behalf,  and 
induces  that  person  to  enter  into  the  requisite  covenants 
with  her  husband,  would  be  to  throw  obstacles  in  the  way 
of  the  settlement  of  mich  disputes,  which  could  hardly  be 
considered  for  the  interest  of  public  policy. 

Therrfore,  if  this  were  the  simple  case  of  an  agreement 
between  a  husband  and  wife,  by  which,  in  consideration  of 
the  wife  abandoning  a  suit  instituted,  as  this  has  been,  for  a 
divorce,  the  husband  agreed  to  pay  her  an  additional  annuity, 
as  stipulated  in  this  agreement,  and  if  that  were  the  sole 
matter  in  the  agreement,  I  shoidd  have  a  strong  impression 
that  the  agreement  could  be  enforced,  in  thesame  manner 
as  the  agreement  in  Bateman  v.  The  Countess  of  Ross. 

But  if  the  agreement  contains  other  stipulations  to  be  per- 
formed by  the  wife,  and  if  those  stipulations  are  such  that 
this  C!ourt  could  not  enforce  them  against  the  wife,  a  difficulty 
arises.  The  principle  upon  which  an  exception  is  allowed 
where  the  wife  contracts  as  a  feme  sole,  does  not  extend  so  as 
to  enable  her  to  contract  as  to  any  act  to  be  done  on  her  part 
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1858.        beyond  what  the  necessity  of  the  case  requires.    The  neoes- 

.^][^^^^^    sity  of  the  case  requires  that  she  should  be  considered  as  a 

^     ^'  feme  sole  for  the  purpose  of  abandoning  her  suit  in  the 

Vansittabt.  -,  .      .         ^ 

Ecclesiastical  Court,  and  obtaining  such  consideration  in 

''*^"*^'*^      return  as  she  may  be  able.   But  a  difficulty  of  course  arises 

as  to  any  further  stipulations  on  her  part 

Now,  in  this  agreement^  I  find  stipulations  on  the  part 
of  the  wife  which  unquestionably  could  never  be  en- 
forced against  her.  Firsts  there  is  the  stipulation  that  a 
trustee  is  to  be  found  by  the  wife,  who  shall  indemnify  the 
husband  against  her  debta  Secondly,  there  are  the  stipu- 
lations with  regard  to  the  children,  which  are  objectionable 
upon  two  distinct  grounds, both  fatal  to  the  agreement:  the 
one  being,  that  I  could  never  enforce  them  against  the  wife, 
even  if  it  were  right,  and  public  policy  woidd  allow  me 
to  enforce  them  against  the  husband ;  the  other,  that  I 
should  feel  a  serious  objection,  on  the  ground  of  public 
policy,  to  compel  performance  on  his  part  of  any  of  those 
stipulations  with  regard  to  his  children. 

As  regards  the  first  stipulation, — ^that  the  wife  shall  pro- 
vide a  trustee,  it  was  argued  that  this  was,  in  fiEtct,  performed 
by  the  wife  before  the  agreement  was  broken  oflF  by  the 
husband,  the  wife  having  provided  a  trustee  and  procured 
his  execution  of  the  deed.  But  on  the  statements  contained 
in  the  bill,  I  must  assume  the  contrary  to  have  been  the 
case ;  for  the  letter  of  the  24th  of  June,  in  which  the  agree- 
ment was  broken  o£^  was  written  before  the  consent  of  the 
trustee  was  procured;  and  when  that  consent  was  procured 
the  husband  had  repudiated  the  contract 

But  as  that  objection  might  be  met  by  amendment,  and 
amendment  woidd  only  lead  to  further,  and,  as  it  appears 
to  me,  hopeless  litigation  in  respect  of  this  agreement,  I 
proceed  to  consider  the  stipulations  in  reference  to  the 
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chfldren.  Some  of  these  are  ybtj  singular.  The  wife  is  to 
have  the  children  above  seven  years  of  age,  a  right  which 
she  could  not  have  acquired  by  any  result  of  her  suit  for  a 
divorce ;  and  there  are  very  special  stipulations,  entered 
into— I  must  assume,  for  sufficient  reasons, — aa  to  the  edu- 
cation of  the  children,  and  as  to  their  using  the  Book  of  Com- 
mon Prayer,  and  being  instructed  in  the  Church  catechism; 
and  there  is  also  a  special  stipulation  that  their  governess 
shall  be  a  Protestant — How  could  I  enforce  such  stipula- 
tions as  these  against  the.wife,  if  she  refused  to  adhere  to 
them?  This  Court  has  no  means  which  it  could  bring  to 
bear  for  the  purpose  of  carrying  the  agreement  iuto  effect 
as  r^ard3  the  children*  They  are  not  wards  of  Court;  and 
even  if  a  bill  were  filed  for  the  purpose  of  making  them 
wards  of  Court  (assuming  them  to  have  property  which 
could  give  the  Court  jurisdiction  for  that  purpose),  I  could 
not  compel  the  performance  of  a  contract  like  the  present. 
And  independently  of  that  obstacle,  stipulations  like  these 
relate  to  matters  to  which  the  privilege  of  the  wife  to  con- 
tract as  a  feme  sole  can  hardly  be  extended;  that  privilege 
being  limited  to  the  benefits  which  she  can  obtain  in  con- 
sideration of  her  abandoning  her  suit  for  a  divorce,  and  not 
extending  to  other  benefits  to  be  acquired  in  consideration 
of  covenants,  agreements,  and .  arrangements  on  her  part, 
which  she  may  be  incapable  of  performing,  or  which,  at  all 
events,  this  Court  is  incapable  of  compelling  her  to  per- 
form. 


185S. 


JudgmemL 


Further  than  that,  the  husband  appears,  by  the  memo- 
randum of  agreement,  to  consider  that  his  children  are  a 
burthen  to  him,  and  that  it  is  rather  for  his  benefit  that  they 
are  to  be  handed  over  to  the  wife.  There  is  an  express 
stipulation,  that  if  one  of  the  children  in  the  wife's  cus- 
tody dies,  the  husband  is  to  be  at  liberty  to  place  another 
under  her  care.  Apart  from  all  considerations  of  public 
policy,  and  assuming  this  stipulation  to  be  one  for  which 
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1858.        the  husband  had  a  right  to  bargain,  how  could  this  Court 
V^ittIrt  ^™^P^  t^®  ^^»  ^  ^®  event  of  the  death  of  a  child  in  her 

V'         custody,  to  take  another  and  support  it  ?    But,  in  &ct  the 
Vansittabt.  .       ,  . 

stipulation  is  not  one  for  which  the  husband  had  a  right  to 

***^^"'^*  bargain.  Upon  grounds  of  public  policy,  the  case  in  this 
respect  is  open  to  the  same  objections  as  that  of  Hope  v. 
Bope  ; — ^in  a  less  aggravated  form  it  is  true^  for  the  circum- 
stances of  that  case  are  such  as  to  render  it  singular  that  it 
should  have  been  argued  once,  and  much  more  singular 
that  it  should  have  been  argued  a  second  time,  before  any 
Court,  a  more  hopeless  contract  being  difficidt  to  be  con- 
ceived. Here  the  husband  yields  up  the  children  above 
seven  years  of  age  to  the  sole  custody  of  the  wife,  and  enters 
into  stipulations  (which,  as  I  have  said  before,  this  Court 
cannot  assist  him  in  enforcing)  as  to  the  management^ 
education,  and  religious  principles  of  his  children,  all  of 
which  he  ought  to  superintend  himself;  bartering  away,  as 
it  were,  to  his  wife,  rights  and  privileges  to  which  she  would 
never  be  entitled  as  the  natural  result  of  her  suit  for  a  divorce. 

Under  these  circumstances  it  appears  to  me,  that  although 
the  validity  of  the  consideration  for  this  agreement^ — ^namely, 
the  wife's  waiving  her  right  to  a  divorce, — ^is  established  by 
numerous  authorities ;  and  although  the  right  of  the  wife  to 
contract  vrith  her  husband  to  waive  that  right  and  abandon 
her  suit  in  the  Ecclesiastical  Court  is  sanctioned,  as  it  seems 
to  me,  by  the  House  of  Lords  in  Batemam  v.  The  Cownteea 
of  Rosa;  yet,  inasmuch  as  the  agreement  contains  other 
stipulations  on  the  part  of  the  wife  which  this  Court  cannot 
compel  her  to  perform,  and  stipulations  on  the  part  of  the 
husband  which  this  Court  ought  not  to  allow  him  to'  enter 
into,  the  bill  does  not  make  out  a  case  for  a  decree,  and 
the  demurrer  must  be  allowed. 

As  to  costs,  I  think  a  case  between  husband  and  wife  is 
not  a  case  for  costs. 
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Mr.  Cavma,  Q.  C,  submitted  that  the  averments  of  the 
bill  were  only  admitted  for  the  purpose  of  arguing  the 
demurrer,  and  the  Defendant  by  taking  a  different  course 
might  have  suffered  in  costs  at  a  subsequent  stage. 

The  Vice-Chancellor — That  had  not  escaped  my  at- 
tention. I  have  a  strong  feeling  upon  the  propriety  of 
demurring  under  such  circumstances,  and  I  have  more  than 
onoe  expressed  it  here.  I  should  be  sorry  to  encourage 
persons  to  protract  litigation,  when  there  is  a  neat  point 
which  may  be  argued  and  decided  upon  the  fetcts  as  stated, 
or  upon  the  effect  of  legal  documents ;  I  should  feel  that  I 
was  driving  them  to  take  that  course  if  I  allowed  an  opinion 
to  prevail  that  a  Defendant  might  suffer  in  costs  in  conse- 
quence of  any  admissions  necessaiy  for  the  purpose  of  his 
demurrer.  But  here,  all  that  I  assume  against  the  De- 
fendant is,  that  this  memorandum  of  agreement  was  signed 
by  him,  which  showed  a  desire  on  his  part  to  come  to  an 
arrangement.  Arrangements  under  such  circumstances 
should  be  encouraged;  and  I  think  a  case  between  husband 
and  wife  is  not  a  case  for  costs. 

Mr.  RoU,  Q.  C. — ^The  usual  course  is  to  insert  in  the 
order,  "  Leave  to  amend  refused."  I  ask  leave  to  amend; 
but  if  that  is  refused  I  hope  these  words  will  be  inserted. 

The  Vicb-Chanchllor — I  refuse  leave  to  amend  ;  but 
it  is  not  usual  to  insert  the  proposed  words  in  the  order. 
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Dbmurreb  allowed — ^no  costs. 


Minute  of 
Order. 


An  appeal  from  this  order  was  dismissed  with  costs,  by  the  Lord 
Chancellor  (Lord  Chelmsford)  and  the  Lords  Justices. 


March  IQtk 
Appeal, 
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In  re  WALTON  (A  Solicitor,) 

Jan.  \9th.      JLHE   petitioner  had  employed  a  country  solicitor  to 

institute  certain  proceedings  against  a  railway  company 

(^^^  ^  7    which  had  taken  his  lands.    The  solicitor  had  employed  a 

F^^^3,M.87,  liondon  agent  to  conduct  these  proceedings,  and  the  latter 

M»  Banhruptcy   had  obtained  certain  orders  for  costs  against  the  railway 

— DtHvery  Jy ,  ^  m 

qfBiUo/Casu  company. 

— Town  Agent 
— Papers  m 

Honda  of^        j^  ^^0  meantime  the  solicitor  became  bankrupt,  and 

TWe  of  Pt-  '^  ' 

tiHon,        absconded. 

Smnmary  or- 

ti^on^dw-So      ^^^  petitioner  upon  this  proposed  to  the  agent  to  allow 

Attorneys  and   him  to  work  out  the  Orders  against  the  company,  as  his 
SoUdtors  Act         ,.  .  ,  ,  .       ^  ,   .  i  ^    '      ,  . 

(6  &  7  Vict.  c.  solicitor,  and  to  pay  him  for  so  domg ;  and  requiring  mm, 

,j|i^t  2-        ^  ^^*^  ^®  declined,  to  deliver  up  the  orders ;  giving  him 

?*^i!^^     c    notice  at  the  same  time  that  nothing  was  due  to  the 

bankmptcyofa  _  ^  ® 

country  solid-  countiy  Solicitor. 

tor,  who  had 
employed  a 

to  d^verS^       Tha  London  agent  declined  either  to  deliver  up  the 
bi]^  of  costs;     orders,  or  to  work  them  out  against  the  company. 

agent  to  de- 

of  costs  and  The  petition  prayed  that  the  bills   of    costs    of   the 

M^l^his     solicitor  and  of  the  agent,  and  the  orders,  should  be  de- 
possession.        livered  to  the  petitioner. 

Such  peti-  

tions  should  be 

^!^tJ^of        **^^'  Shapter,  Q.G,  for  the  petitioner,  cited  Ward  v. 

both  solidtors;   Hepplc  (a), 
but  a  petition 
in  the  matter 

nLd  n^lr         ^^-  ^'  Hinde  Palmer,  for  the  assignees,  contended  that 

mtituled  in      ^ho  Court  had  no  jurisdiction  to  make  an  order  against 

the  Act  them  except  upon  bill  filed.     The  Court  had  summary 

jurisdiction  against  a  solicitor,  because  a  solicitor  is  an 


(a)  15  Ves.  297. 


CASES  IN  CHANCERY.  79 

officer  of  the   Court    But  the  assignees  in  bankruptcy         1858. 
of  a  solicitor  were  no  officers  of  the  Court,  and  over  them 

the  Court  had  no  summary  jurisdiction.     To  such  a  caae         

the  Act  6  &  7  Vict  c.  73  did  not  apply.    That  Act  re-     Argwmeiu. 
ferred  throughout  to  a  case  where  the  bill  of  costs  had 
been  delivered.     Here  no  bill  had  been  delivered. 

This  application,  moreover,  was  imreasonable ;  for  the 
assignees  did  not  claim  any  bill  of  costs  from  the  petitioner, 
all  they  sought  was  to  be  left  alone.  And  as  to  the  orders, 
the  bankrupt  had  handed  them  over  to  the  London  agent, 
and  there  were  no  longer  any  papers  in  his  possession,  or 
in  that  of  his  assignees^  belonging  to  the  petitioner. 

The  petition  also  was  wrongly  intitled.  It  should  have 
been  intitled — In  the  matter  of  the  Act  6  &  7  Vict  c.  73. 


Mr.  Shapter,  Q.  C,  in  reply,  referred  to  the  43rd  section 
of  the  Act,  to  show  that  the  petition  was  properly  intitled. 
And  upon  the  question  as  to  jurisdiction,  he  referred  to  the 
37th  section,  which  empowers  "  the  Courts  and  Judges,  in 
the  same  cases  in  which  they  are  authorised  to  refer  a  bill 
which  has  been  so  delivered  as  in  the  Act  mentioned,  to 
make  such  order  for  the  delivery  by  any  attorney  or 
solicitor,  or  the  executor,  administrator,  or  assignee  of  any 
attorney  or  solicitor,  of  such  bill  as  aforesaid  ;  and  for  the 
delivery  up  of  deeds,  docimients,  or  papers  in  his  pos- 
session, custody,  or  power,  or  otherwise  touching  the  same, 
in  the  same  manner  as  had  theretofore  been  done  as 
regards  such  attorney  or  solicitor  by  such  Courts  or 
Judges  respectively/' 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

That  IB  quite  conclusive  upon  the  question  of  jurisdic- 
tion.    And  as  to  the  orders  not  being  in  the  bankrupt's 


Judgment 
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possession,  they  were  handed  by  him  to  his  town  agent, 
and  are  still  in  the  possession  of  the  agent ;  and  the  pos- 
sesion of  the  agent  is  the  possession  of  the  assignees. 
Having  regard  to  what  has  passed  between  the  petitioner 
and  the  agent  in  reference  to  these  orders,  the  latter  must 
deliver  them  immediately,  and  without  waiting  for  pay- 
ment of  his  bill  of  costs. 


The  petition  should  be  headed  in  the  matter  of  the 
agent  as  well  as  of  the  country  solicitor.  In  other  respects 
it  is  properly  intitled. 


MimUe  qf 
Order. 


Order  the  assignees  of  the  bankrupt  solicitor  to  deliver,  within 
three  weeks,  their  bills  of  costs  to  the  petitioner ;  and  if  anything 
shall  be  found  to  be  due  to  them  from  the  petitioner,  then  order  the 
agent  to  deliver  to  the  petitioner  his  bill  of  costs  against  the  solicitor; 
and  if  anything  shall  be  found  due  to  him,  order  the  petitioner  to  pay 
to  the  agent  what  shall  be  so  foimd  to  be  due,  or  so  much  thereof  as 
the  petitioner  would  otherwise  have  to  pay  to  the  assignees.  The 
orders  obtained  by  the  agent  against  the  railway  company  to  be 
delivered  over  to  the  petitioner  immediately. — Costs  reserved. 


J(m,  19th, 


BERRY  V.  HEBBLETHWAITR 


CfredUon*  SuU  -L  HIS  was  a  petition  in  a  creditors'  suit,  in  which  the 
'^i^^ycottT  common  administration  decree  had  been  made. 

wibject  to  a  Under  the  decree,  lands  of  the  testator,  which  were 
^mMw'im!^  subject  to  a  mortgage  debt,  had  been  sold,  the  mortgagee 
der  a  decree  in  joining  in  the  conveyance  of  the  premises  freed  from  his 
suit,  the  mort-  mortgage  debtb 

gagee  joining 
in  a  convey- 
ance of  the  lands  freed  from  his  mortgage: — Heldj  that  he  was  entitled  to  have  the  expenses  of 
the  actual  sale,  but  no  more,  borne  out  of  the  proceeds  of  the  sale,  the  other  costs  and  expenses 
being  left  to  be  defrayed  out  of  the  general  assets. 
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Mr.  Amphlett,  Q.  C,  for  the  petitioner  (the  Plaintiff  in 
the  suit),  contended,  that  all  costs  connected  with  the  sale 
should  be  defrayed  out  of  the  general  assets,  or  at  any  rate 
all  such  costs  except  the  costs  and  expenses  of  the  auction 
and  the  other  expenses  (if  any)  of  the  actual  sale. 

Mr.  Prendergasty  for  the  mortgagee,  contended,  that  he 
was  entitled  to  have  all  his  costs  connected  with  the  sale, 
and  not  merely  those  of  the  actual  sale,  defrayed  out  of 
the  proceeds  of  the  sale. 


1858. 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

All  that  the  mortgagee  is  entitled  to  have  paid  out  of 
the  proceeds  of  the  sale  in  respect  of  costs  is  the  simple 
expenses  of  the  actual  sala  All  other  costs  and  expenses 
connected  with  the  sale  will  be  left  to  be  defrayed  out  of  the 
general  assets,  but  the  expenses  of  the  actual  sale  I  shall 
order  to  be  paid  out  of  the  proceeds  of  the  sala 


ArgumenL 


Judgment, 


♦- 


In  rb  the  BRISTOL  &  EXETER   RAILWAY  ACT, 
6  &  7  WILL.  IV.  c.  XXXVL, 


In  re  LAND'S  TRUST. 

1  HIS  was  a  petition  for  a  transfer  into  the  name  of  the 
Petitioner,  of  a  sum  of  stock  representing  the  purchase 
money  of  lands  which  had  been  taken  by  the  Bristol  and 
Exeter  Railway  Company  for  the  purposes  of  the  railway 
during  the  Petitioner's  minority  ;  and  praying  also  for  pay- 


Jan.  l^th. 


Railway  Com- 
pany— Pur- 
cheue  or  Com- 
pensation Mo- 
— ney  Transfer 
of  Stock  to  Per- 
son absolutely 
entitled— Costs. 


Where  purchase  money  had  been  paid  into  Court  by  the  Bristol  and  Exeter  Railway  Com- 
pany and  invested  in  stock — Heldy  on  the  construction  of  the  Compan)r's  Act,  that  the  Court 
had  no  power  to  order  the  company  to  pay  the  costs  of  obtaining  a  transfer  to  the  person  abso- 
lutely entitled,  notwithstanding  they  might  have  been  ordered  under  the  Act  to  pay  much 
larger  costs,  had  the  petition  prayed  a  reinvestment  in  land. 
VOL.  IV.  G 
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ment  to  the  Petitioner  of  a  dividend  which  had  acorued 
due  in  respect  of  the  stock  since  he  came  of  age  (a). 

By  an  order  made  in  the  same  matter  during  the  Peti- 
tioner's minority,  the  dividends  had  been  ordered  to  be  paid 
to  his  guardian  during  his  minority  or  until  further  order. 

The  Petitioner  was  entitled  absolutely  to  the  stock  men- 
tioned in  the  petition. 


(a)  By  the  Company's  Act  (6 
Will.  4,  c.  xxxvi.  s.  39)  after  mak- 
ing provision  for  the  payment  into 
the  Bank  of  England  of  compen- 
sation money  for  lands  belonging 
to  corporations  and  certain  per- 
sons under  disabilities,  it  was  en- 
acted, That  the  money  when  paid 
in  should  there  remain  until  the 
same  should,  by  order  of  the  Court 
made  in  a  summary  way  upon 
petition  to  be  presented  to  the 
said  Court  by  the  party  who 
would  have  been  entitled  to  the 
rents  and  profits  of  the  said  lands, 
be  applied  either  in  the  purchase 
or  redemption  of  the  land  tax,  or 
in  or  towards  the  discharge  of  any 
debt  or  other  incumbrance  af- 
fecting the  said  lands,  or  affecting 
other  lands  standing  settled  there- 
with to  the  same  or  the  like  uses, 
trusts,  intents,  or  purposes,  as  the 
Court  should  authorise  to  be  pur- 
chased or  paid,  or  such  part  there- 
of as  should  be  necessary,  or  un- 
til the  same  should,  upon  the  like 
application,  be  laid  out  by  order 
of  the  Court  made  in  a  summary 
way  as  aforesaid,  in  the  purchase 
of  other  lands  which  should  be 
conveyed,  limited,  and  settled  to, 
for,  and  upon  such  and  the  like 
uses,  trusts,  intent<^,  and  purposes, 
and  in  the  same  manner  as  the 


lands  which  should  be  so  pur- 
chased, taken,  or  used,  as  afore- 
said, or  in  respect  of  which 
such  compensation  or  satisfaction 
should  be  paid,  stood  settled  or 
limited,  or  such  of  them  as  at  the 
time  of  making  such  conveyance 
and  settlement  should  be  existing, 
undetermined,  or  capable  of  tak- 
ing effect.  Provision  was  then 
made  for  investment  of  the  money 
and  for  payment  of  the  diyidends 
in  the  meantime,  and  until  such 
purchase  could  be  made. 

By  s.  44  it  was  provided,  that, 
where  by  reason  of  any  disability 
or  incapacity  of  any  party  en- 
titled to  any  lands  to  be  taken  or 
used,  or  in  respect  of  which  any 
satisfaction,  recompense,  or  com- 
pensation should  be  payable  un- 
der the  authority  of  the  Act,  the 
purchase  money  for  the  same,  or 
the  money  paid  for  such  compen- 
sation should  be  required  to  be 
paid  into  the  Bank  of  England 
for  the  purpose  of  being  invested 
in  the  purchase  of  Consolidated  or 
Reduced  Bank  Annuities,  or  in 
other  Government  securities,  to  be 
applied  in  the  purchase  of  other 
lands  to  be  settled  to  the  like 
uses  in  pursuance  of  the  Act,  it 
should  be  lawful  for  the  Court  to 
order  all  the  costs,  charges,  and 
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The  company  did  not  object  to  transfer  the  stock,  but        i858. 
they  objected  to  pay  the  costs.  In^TlIC's 

Trust. 
ArffumenL 

Mr.  Karslakey  for  the  Petitioner,  contended,  that  the 
CJourt  had  power  under  the  Company's  Act  to  order  the 
company  to  pay  the  costs,  citing  Ex  parte  Marshall  in  re 
The  Oreat  Western  Railway  Acts  (a).  "  When  the  Act 
directs  the  payment  of  the  money  into  court,  it  clearly 
contemplates  the  payment  of  it  out  of  court ;  and  this 
construction  is  consistent  with  the  meaning  of  the  Act  and 
the  justice  of  the  case.  When  a  public  company  takes  land 
for  their  own  purposes,  it  is  right  they  should  pay  all  costs 
incident  on  such  taking :  '*  per  Lord  Lyndhurst,  C.  (6). 

When  the  application  is  for  an  investment,  or  a  re- 
investment of  purchase  or  compensation  money  in  land, 
the  Court  has  power  under  the  Act  to  order  all  costs, 
charges,  and  expenses  to  be  borne  by  the  company.  And 
if  the  prayer  of  this  petition  had  been,  that  the  stock  in 
question  might  be  sold  out  and  invested  in  land,  the  costs, 
which  would  have  far  exceeded  those  now  asked  for  by  the 
Petitioner,  would  have  been  ordered  to  be  paid  by  the  com- 
pany as  a  matter  of  course :  per  Vice-Chancellor  Knight 

expenses  of^  or  which  might  be  proper  order  for  such  purposes, 

incurred   in  consequence  of,  the  and  for  the  payment  of  the  divi- 

purchase    or  taking  or  using  of  dends,  to  be  paid  by  the  said  com- 

such  lands  by  the  company  under  pany  out  of  the  moneys  to  be  re- 

and  by  virtue  of  the  Act,  and  ceived  by  virtue  of  the  Act ;  and 

also  of  the  investment  of  the  the  said  company  should    from 

purchase  and  compensation  mo-  time  to  time  pay  such  sums  of 

ney  in  Consolidated  or  Reduced  money  for  such  costs,  charges,  and 

Bank  Annuities,  or  other  Govern-  expenses,  as  the  Court  should  di- 

ment  securities,  or  of  the  rein-  rect. 

vestment  of  such  purchase  and  (a)  4    Railw.  Cas.  58;  S.  C, 

compensation  money  in  land,  to-  1  Phill.  560. 

gether  with  the  necessary  costs  (b)  4  Railw.  Cas.  61. 
and  charges  of    obtaining    the 

G  2 
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1 858.       Bruce,  in  Ex  parte  Marshall  (a).    Here,  therefore,  the  argu- 

In^TlIII^'s   ™®^*  ^^  ^  fortiori. 
Trust. 

Arffumeiu.  The  argument,  that  a  case  like  the  present,  where  the 
Petitioner  is  absolutely  entitled  and  asks  for  an  absolute 
transfer  and  not  a  re-investment  of  the  fund,  is  not  pro- 
vided for  by  the  44th  section  of  the  Act,  went  too  far,  for 
neither  is  such  a  case  provided  for  by  the  39th  section. 
If,  therefore,  the  Act  were  to  be  thus  strictly  construed,  the 
Court  would  have  no  power  to  order  payment  out  of  court 
to  any  person  absolutely  entitled. 

At  all  events,  the  Petitioner  was  entitled  to  the  costs  of 
this  petition  so  far  as  it  sought  payment  of  the  dividend 
now  due,  for  as  to  that  the  Act  was  express. 

Mr.  Oahome,  for  the  company,  objected  to  pay  any  costs 
whatever. 

In  Ex  parte  Marshall,  the  language  of  the  Act  was  in 
eflFect  the  same  as  in  the  Lands  Clauses  Act,  providing  ex- 
pressly for  the  costs  "  of  the  payment  of  the  principal  or 
compensation  money  and  of  the  Government  and  real 
securities  purchased  therewith  out  of  court,''  and  enabling 
the  Coiui;  to  order  such  costs  to  be  paid  by  the  company. 
Here  the  words  of  the  Act  were  diflferent,  and  the  interpre- 
tation to  be  put  upon  them  had  been  expressly  decided  in 
favour  of  the  company  in  a  similar  application:  In  re 
The  Bristol  and  Exeter  Railway  Company ,  Ex  parte  Oore 
Langton  (6),  where  Ex  parte  Marshall  was  cited  ;  but  the 
Vice-Chancellor  of  England  held,  that  the  language  of  the 
two  Acts  was  diflFerent,  and  that  in  this  Act  the  words  relating 
to  the  purchase  of  lands  could  not  fairly  be  applied  to  the 
case  of  payment  out  of  court.  A  like  decision  had  been 
come  to  by  Lord  Justice  Knight  Bruce,  when  Vice-Chan- 

(a)  4  RaUw.  Cas.  60.  (6)  1 1  Jur.  686. 
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oellor,  in  Ex  parte  Thoroton,  in  re  The  Midlamd  Counties        I868. 
Radlway  Company  (a),  where  the  words  of  the  Act  were  ih^^Tjind's 
as  here.     His  Honour  said,  "  In  reason,  justice,  and  pro-       Trust. 
priety,  the  company  ought  to  pay  the  costs ;  and  he  would     Argument. 
give  them  if  he  could.     He  thought,  however,  that  he  could 
not ;  and  he  had  so  decided  in  Ex  parte  Molyneux,  in  re 
The  Liverpool  and  MaTUshsster  Railway  Act"  (6). 

The  Vice-Chancellob. — I  quite  concur  in  all  that 
Uie  Yice-ChaDcellor  there  says  as  to  the  excessively  un- 
gracious character  of  a  refusal  like  this  on  the  part  of  the 
company,  when  they  might  confessedly  have  been  compelled 
to  pay  such  far  larger  costs,  had  the  petition  been  for 
a  re-investment  in  land  But  what  do  you  say  as  to  the 
dividend  ? 

Mr.  Oabome. — ^The  petitioner  could  have  obtained  that 
under  the  former  order. 

The  Vicb-Chancellor. — ^That  order  is  confined  to  divi- 
dends accruing  due  during  his  minority. 

Mr.  Osborne. — But  here  he  applies  for  both  purposes — 
a  transfer  of  the  fund  as  well  as  payment  of  the  dividend  ; 
and  no  order  should  be  made  at  all  as  to  costs. 

The  Vice-Chancellor. — ^There  may  be  some  extra 
costs  incidental  to  the  transfer  of  the  fund ;  and  if  the 
petitioner  insists  on  those  I  must  hear  his  counsel  in  reply. 
But  as  to  the  dividend,  he  was  obliged  to  come  here  for 
payment  of  that ;  the  costs  of  that  part  of  his  applica- 
tion I  have  clearly  the  power  to  make  the  company  pay, 
and  I  shall  certainly  order  them  to  do  so. 

As  to  the  rest^  it  appears  to  me  at  present  that  I  am 
(a)  17  Law  J^  N.  S.,  Ch.,  167.  {b)  2  CoU.  273. 
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bound  by  the  cases  that  have  been  cited,  e^iecially  that 
before  Vice-Chancellor  Knight  Bruce  (a),  though  I  say  so 
with  extreme  reluctance. 

Mr.  Karslake  said  he  was  precluded,  by  the  decision  in 
Ux  parte  Oore  Langton  (b),  from  replying  as  to  extra  costs 
(if  any).  He  would,  therefore,  take  the  <»:der  as  proposed 
by  the  Court 

The  Vice-Chancellor  said,  that,  upon  the  construc- 
tion of  the  Act,  it  would  have  been  usdess  to  ask  for 
more.  The  point  had  been  often  before  the  Court  in  im- 
reported  cases  upon  this  or  similar  Acts  passed  before  the 
Lands  Clauses  Act ;  but  the  Court  had  held,  however 
reluctantly,  that  words  like  those  in  the  present  Act  did 
not  enable  it  to  make  the  Company  bear  the  costs  of  an 
absolute  transfer. 


Minute  of 
Order, 


Order  payment  of  the  dividend  and  transfer  of  stock  as  prayed. 
The  costs,  so  far  as  they  relate  to  the  dividend,  to  be  paid  by  the 
company. 


Tlio  liko  de- 
cision upon  a 
similar  Act,  in 
a  matter  trans- 
ferred from  the 
Exchequer, 
notwithstand- 
ing In  re 
Eobertson  (2S 
Beav.  433.) 


XHE  same  question  arose  shortly  afterwards  (13th  March,  1858), 
upon  an  unopposed  Petition,  In  re  Mouseley'a  Trusty  and  In  re  The  Act 
6  WiUA^  c.  XXXV.,  incorporating  the  Birmingham  and  Derby  Jimction 
Railway  Company,  transferred  from  the  Ck)urt  of  Exchequer,  when 
Mr.  TraiU^  for  the  Petitioners,  cited  In  re  Robertson  (c)  to  show  that, 
in  matters  so  transferred,  this  Court  had  power  under  the  5th  Vict.  c.  5 
to  adopt  the  practice  of  the  Court  of  Exchequer,  and  would  order 
the  costs  of  an  absolute  transfer  to  be  paid  by  the  Company. 

The  Vicb-Chancellor  took  time  to  consider  that  authority,  and 
on  a  subsequent  day  decided  that  he  was  bound  by  the^authorities,  and 
especially  j^x/Mzrfe  Molyneux^  to  hold  that  the  Court  had  not  the  power 
to  order  the  Company  to  pay  the  costs  of  an  absolute  transfer. 

(a)  Ex  parte  Tkorotan,  17  Law  J.,  N.  S.,  Ch.,  167. 
{b)  11  Jur.  686.  (r)  23  Beav.  433. 
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1858. 

In  the  Matter  of  WILLIAM'S  SETTLEMENT,        j^  19^ 

AND 

In  the  Matter  of  THE  ACT  10  &  11  VICT.  c.  96. 

ijY  an  indenture  dated  1845,  certain  sums  of  money  were  Trustee  Relief 
assigned  to  one  Williams  upon  the  trusts  therein  mentioned.    ^  ^  ^  gg 

— Trustee  pay- 
ing Money 

The  deed  contained  a  power  for  the  Petitioner,  who  was    into  Court- 
one  of  the  cestuis  que  trust,  to  appoint  any  other  fit  and     the  TrwP— 
proper  person  to  be  a  trustee  jointly  with  WUUama,    It  ^^^j^. 
also  contained  a  further  power  for  the  Petitioner,  in  case  *^' 

WUlia/ma  should  die  or  be  desirous  to  be  discharged  from,  A  trustee  who 
or  refuse  or  decline  or  become  incapable  to  act  in,  the  trusts  ney  mto  oomt 
thereof,  to  appoint  a  new  trustee  in  his  place.  tvS^**  Relief 

Act  (10  &  11 

-r  •       i»   1      /»  1     T>    .  .  .1  ^*^*-  ^'  96)— 

In  exercise  of  the  first  power,  the  Petitioner  appomted  A«w  to  have  re- 
one  WcUson  to  be  a  trustee  jointly  with    WUliams,  and  ^g^  ^nda 
called  upon  Williams  to  invest  the  trust  fund  in  the  joint  ?!^!"*^*^ 

names  of  himself  and  Watson,  been  duly  ap- 

pointed in  hi8 
stead  under  a 

WiUiams  conceiving  that  he  had  good  reason  to  ob-  ^^''^^^'"t^^^ 
ject  to  act  with  Waison  in  the  trust,  declined  to  invest  the  ^^e  in  the 

eventofa  trus- 

money  as  proposed,  and  paid  it  into  court  under  the  Trus-  tee  "  refusing 

X       T>   1  •  r  A    A  or  declining  to 

tee  Rehef  Act  actinthet^ts 


The  Petitioner,  therefore,  proceeded  to  appoint  one 
White  to  be  trustee  in  the  place  of  Williams,  and  now 
presented  a  petition  \mder  the  Trustee  Relief  Act,  10  &  11 
Vict.  c.  96,  praying  to  have  the  fund  paid  out  of  court  to 
Waison  and   White. 


of  the  settle- 
ment." 


Mr.  Fiddy  for  the  Petitioner,  contended  that  White  was     ArgwnenL 
well  appointed,  WUlia/ms  having  in  effect  "  refused  or  de- 
clined to  act  in  the  trusts"  of  the  settlement. 
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ArffumerU, 


Judgment, 


Mr.  Drewry,  for  the  Respondent  WiUia/ms,  submitted 
whether  he  could  be  taken  to  have  resigned,  merely  because 
he  had  paid  the  money  into  court  WiUiams  had  no  desire 
to  continue  a  trustee ;  and,  if  White  was  not  already  duly 
appointed,  he  might  now  be  appointed  by  the  Court,  under 
the  Trustee  Act,  1850.  But  for  that  purpose  the  petition 
should  have  been  intitled  "  In  the  matter  of  the  Trustee 
Act,  1850,"  and  not  merely,  as  here,  "  In  the  matter  of  the 
Trustee  Relief  Act" 


Vice-Chancellor  Sir  W.  Page  Wood  : — 

Since  it  is  necessary  to  decide  the  point,  I  hold  that  pay- 
ment of  a  trust  fund  into  court  is  a  retiring  from  the  trust ; 
and  that  the  Respondent  Williams,  by  paying  this  fund  into 
court,  did  in  eflfect  retire  from  the  trust;  White,  therefore, 
has  been  duly  appointed  under  the  power  contained  in  the 
settlement 


Jan.  20th  ^ 

2Sth, 

J'ractice — Pro- 

ductionof 

Documenta — 

Discovery — Jus 

tertii. 

Upon  motion 
on  behalf  of  a 
Defendant  in  a 
suit,  for  pro- 
duction by  the 
Plaintiff  of  a 
document  of 
which  the 
Plaintiff  had 
obtained  pro- 
duction by  an 
order  against 
his  Co-defend- 
antf  the  Court 
refused  to 
make  an  order 
in  the  absence 
of  the  latter. 

But  the  mere 
limited  purpose 
confidence  that 


REYNOLDS  v.  GODLEE. 

X  HE  Plaintiff  and  the  Defendant  Head  had  a  common 
interest  in  contesting  the  claim  of  the  Defendant  Oodlee  to 
the  property  in  question  in  the  suit ;  in  the  event  of  their 
succeeding  in  that  contest,  a  further  question  would  arise  be- 
tween the  Plaintiff  and  Head,a8  to  which  had  the  better  title. 

In  support  of  his  case  against  Head,  the  Plaintiff  al- 
leged by  his  bill,-  that  an  opinion  of  counsel  had  been 
taken  by  a  ^person  through  whom  both  claimed ;  and  he 
moved  against  Head  for  a  production  of  this  document, 
and  obtained  an  order  for  its  production. 

The  document  having  been  produced,  and  the  Plaintiff 


circumstance  of  the  Plaintiff  having  obtained  the  document  for  a  specific  and 
would  not  have  entitled  him  to  have  it  protected  on  the  ground  of  an  implied 
it  should  not  be  used  for  any  other  »>unx)8e — SembU. 
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having  taken  a  copy  of  it,  a  motion  was  now  made  on        1868. 
behalf  of  Godlee,  for  an  order  upon  the  Plaintiff  to  produce     ^^^^^^^ 
the  copy. 


The  Defendant  Head  had  not  been  served  with  notice 
of  this  motion. 


V. 
GODLEE. 

Statement, 


Mr.  JameSy  Q.  C,  and  Mr.  Little,  in  support  of  the  motioa      Argument. 

The  Plaintiff  had  lawfully  got  possession  of  the  copy, 
and  that  without  any  understanding  as  to  its  not  be- 
ing communicated  to  others,  but  as  of  right  and  by  com- 
pulsion. He  had  stated  it  in  his  bill,  and  made  it  part 
of  his  case  ;  he  had  therefore  no  more  right  to  protect  it 
firom  production,  than  he  had  to  withhold  any  other  docu- 
ment on  which  he  relied  Under  these  circumstances,  it 
was  impossible  for  the  Plaintiff  to  set  up  the  jus  tertii  as  an 
answer  to  the  motioa 

Mr.  Cairns,  Q.  C,  and  Mr.  Archibald  Smith,  for  the 
Plaintiff,  contended,  that,  having  obtained  the  document  by 
a  motion  against  Head,  in  whose  hands  it  was  privileged 
against  the  Defendant  Godlee,  the  Plaintiff  could  not  be 
called  upon  to  produce  the  copy  without  Head's  consent 
He  had  obtained  it  for  a  particular  purpose ;  and  where  a 
document  has  been  communicated  voluntarily — and  k  for- 
tiori where  it  has  been  obtained  compulsorily  by  the  order 
of  this  Courts — ^for  a  limited  and  restricted  purpose,  it 
would  be  unjust  and  imlawftd  to  allow  the  original,  or  a 
copy  of  it,  which  is  the  same  thing,  to  be  communicated  in 
any  manner  except  for  that  purpose  :  Enthoven  v.  Cobb  (a)  ; 
and  upon  this  principle  it  was,  that,  in  Richardson  v. 
Hastings  (6),  Lord  Langdale  imposed  terms  upon  the  party 
applying  for  production.     Here  the  docimient  in  question 

(a)  5  De  G.  &  Sin.  595  ;  S.  C,  ou  appeal,  2  De  G.  M.  &  Gor.  635. 
(b)  7  Beav.  354. 
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in  effect  was  Head's,  and  the  motion  could  not  be  heard  in 
his  absenca 

It  was  argued^  that  the  Plaintiff  had  stated  it  in  his  bill ; 
but  he  had  done  so  merely  as  part  of  his  case  against 
Head;  it  formed  no  part  of  his  case  against  Oodlee,  and 
was  not  put  in  issue  as  between  the  Plaintiff  and  that 
Defendant  The  document  was  simply  one  as  to  which 
the  Plaintiff  would  have  a  controversy  with  Head,  in  the 
event  of  their  both  succeeding  against  Oodlee. 

The  Vice-Chancellor,  stopping  the  argument,  ordered 
the  motion  to  stand  over,  and  notice  to  be  served  on  the 
Defendant  Head. 


The  motion  stood  over  accordingly;  and  before  it  was 
resumed,  the  Plaintiff  filed  an  affidavit,  stating  that  the 
document  of  which  production  was  sought,  was  an  opinion 
of  counsel  taken  by  a  common  ancestor  of  the  Plaintiff  and 
the  Defendant  Head,  in  reference  to  the  matter  in  question 
in  the  suit ;  and  submitting  that  the  Plaintiff  equally  with 
the  Defendant  Head  was  entitled  to  have  it  protected  firom 
production. 


Jan.  28<A.         The  hearing  of  the  motion  being  now  resumed, 

Mr.  BoU,  Q.  C,  and  Mr.  Cotton,  for  the  Defendant  Head, 
insisted  on  his  right  to  have  the  document  protected  in  the 
hands  of  the  Plaintiff  They  cited  The  Attonvey-Oeneral 
V.  Clapha7n(a),  Olovery.  HaU(b),  and  Witham  v.  The 
Prince  of  Wales  Insuran/^  Company  (c). 

Mr.  James,  Q.  C,  in  reply. — In  Enthoven  v.  Cobb,  there 
was  express  confidence  between  the  parties, — an  express 

(a)  10  Hare,  App.  Ixviii.  (b)  2  Phm.  484. 

(c)23Law  J.,  N.S.,  Ch.,  340. 
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understanding  that  the  party  who  got 
document  should  not  publish  it 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

It  appears  to  me,  now  that  I  have  read  the  Plaintiff's 
fresh  affidavit,  that  he  is  entitled  in  his  own  right  to  have 
this  document  protected  from  production. 

When  the  motion  was  before  me  on  the  former  occasion, 
the  Plaintiff  rested  his  case  not  upon  his  own  right  to 
privilege,  but  only  upon  that  of  Head;  and  submitted, 
that,  having  obtained  the  original  by  a  motion  against 
Head,  he  ought  not  to  be  called  upon  to  produce  the  copy 
without  Head's  consent 

That  raised  a  question  of  general  interest,  and  of  no  small 
importance.  It  was  said,  that,  ErUhoven  v.  Cobb  having 
decided  that  where  a  person  has  obtained  documents  in 
confidence,  and  for  a  limited  and  restricted  purpose,  he 
cannot  be  compelled  to  divulge  them  except  for  that 
purpose,  it  followed  upon  principle — and  it  was  even 
argued  that  it  followed  d  fortiori — that  where  documents 
have  been  produced,  not  in  confidence, — not  voluntarily, 
but  upon  compulsion  and  \mder  an  order  of  this  Court, 
the  like  rule  would  apply. 

It  appeared  to  me  that  this  was  not  only  a  novel  doctrine, 
but  one  which  would  be  attended  with  very  inconvenient 
con8equence&  Information  obtained  in  one  suit  would  be 
protected  in  another.  In  a  tithe  suit,  for  instance,  by  a 
rector,  if  the  Plaintiff  obtained  evidence  which  established 
the  existence  of  a  modus,  he  might  be  protected  in  all 
subsequent  suits  from  producing  the  evidence  by  which 
such  modus  was  established.  Such  a  proposition  is  certainly 
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Judgment, 


not  covered  by  authority,  and  I  should  be  sorry  to  intro- 
duce a  rule  which  might  lead  to  so  much  inconvenience. 

If,  on  the  other  hand,  the  rule  be  this,  that^  where  docu- 
ments have  been  produced  in  obedience  to  an  order  of  this 
Court,  the.  Court  has  a  right  to  say  to  the  person  who  has 
obtained  their  production  : — *  Those  documents  shall  never 
be  used  by  you  except  under  the  authority  of  the  Court,' 
the  course  of  proceeding  would  be  intelligible  and  safe,  and 
no  inconvenience  would  ensue  to  either  party.  With  such 
a  rule,  the  course  taken  by  the  Court  in  Richardson  v. 
Hastings  is  perfectly  consistent 


So  the  case  stood  when  the  motion  first  came  before 
me.  The  PlaintiflF  did  not  rely  upon  his  own  right  to 
have  the  docimient  protected  from  production,  but  only 
upon  that  of  Head.  And  as  Head  might  have  something 
to  say,  I  thought  he  ought  to  be  here. 


The  PlaintiflF  has  now  filed  an  aflBdavit  by  which  he  dis- 
tinctly relies  upon  his  own  right ;  and  looking  to  the 
ground  upon  which  he  claims  to  have  that  right,  I  think 
he  is  entitled  to  have  the  document  protected. 

The  motion  therefore  will  be  refused. 
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TALBOT  V.  KEMSHEAD.  Jan.  mh. 


B 


ILL  to  establish  an  equitable  mortgage  of  lands,  which,  Practice— Dis- 

in  1 853,  the  Defendant  Walker  agreed  to  mortgage  to  the         

Plaintiflfe,  and  for  an  account  and  payment  of  what  was  p^mSTDe- 

due  to  the  Plaintifife  for  principal  and  interest,  or,  in  default,  fendants  to  a 

,  ^  suit  in  the  first 

for  a  sale  of  the  premisea  instance,  and 

afterwards 
giving  notice  to 

The  bill  averred  that  the  Defendants  Jf^eTMsAeod,  Robins,  Piai^tiflFthat 

tney  do  not 

and  Roy  claimed  an  interest  in  the  premises  under  an  al-  claim  any  ih- 
l^ed  conveyance  to  them  by  Walker,   dated  1855,   but  entiUedto 
charged  that  the  Defendants  took  with  notice  of  the  agree-  notwiUwtMid- 
ment  of  1858.  ^k  «"°^  ^^^^ 

was  given  be- 
fore putting  in 

After  the  filing  of  the  bill,  the  Defendants  Kemshead,  unless  they  ' 
Robins,  and  Roy  gave  notice  to  the  Plaintiffs'  solicitors,  ^^fff^ ^^^^^ 
that,  since  the  bill  was  filed.  Walker  had  revoked  the  con-  consent  to  have 

..  the  bill  dis- 

veyance  of  1855,  and  that  they  did  not  claim  any  interest  missed  against 
in  the  premises.     But  they  did  not  go  on  to  offer  to  have  costs  ^  to  the 

the  bill  dismissed  as  against  them  without  costs.  ^^  °^  ^^^^ 

^  notice. 

And  it  rests 
All  the  Defendants  having  put  in  their  answers,  and  the  ^Js  to  offcr^* 
cause  now  coming  on  to  be  heard,  a  question  arose,  whether  such  consent, 
the  Defendants  Kemshead,  RoHtis,  and  Roy,  were  entitled  plaintiffs  to 
to  have  the  bill  dismissed  as  against  them  without  costs.       ^   '*' 


Mr.  Karslake,  for  the  Plaintiffs,  submitted  that  they  Argument, 
were  not.  They  had  an  intersst  when  the  bill  was  filed, 
and  up  to  that  time  they  had  never  disclaimed  ;  they  were, 
therefore,  properly  made  parties  to  the  suit ;  and  whether 
they  repudiated  that  interest  by  their  answer,  or  by  notice  be- 
fore putting  in  their  answer,  was  immaterial,  the  sole  question 
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being,  whether  they  were  properly  made  parties  in  the  first 
instance  :  Tipping  v.  Power  (a),  Appleby  v.  DvJce  (6). 

Mr.  Rogers,  for  the  Defendants  Kemshead,  Robins,  and 
Roy,  contended,  that,  those  Defendants  having  given  notice 
to  the  PlaintifiFs  before  putting  in  their  answer,  that  their 
interest  was  determined  and  that  they  claimed  no  interest, 
the  bill  should  be  dismissed  as  against  them  without  costs, 
or,  at  all  events,  without  costs  from  the  date  of  such  notice. 
That  would  be  a  fair  and  equitable  rule — 

The  Vice-Chancellor. — If  you  went  on  to  say  you 
were  willing  to  be  dismissed  without  costs  up  to  the  date 
of  your  notice.  But  without  that,  I  do  not  see  how  the 
Plainti£&  can  dismiss  you.  They  cannot  hand  in  a  brief  to 
the  registrar  without  your  consent 

Mr.  i2ogrer«.-^Had  they  asked  my  consent,  I  should 
have  given  it ;  but  it  lay  with  them  to  take  the  initiative. 
Having  omitted  to  do  so,  having  brought  the  cause  on  to 
a  hearing  against  parties  who,  they  well  knew,  had  no 
interest,  they  should  be  made  to  pay  the  costs  of  what  was 
equally  useless  to  them  and  vexatious  to  the  Defendants. 

Mr.  Souihgate,  for  the  Defendant  Walker. 

A  reply  was  not  heard. 


Judgment.       ViCE-ChANCELLOR  SiR  W.   PaGE  WoOD  : 

As  to  the  costs  of  the  Defendants  Kemshead,  Robins,  and 
Roy,  it  stands  thus  on  the  authorities  cited,  in  which  it 
appears  to  me  that  the  case  of  the  Defendants  was  sub- 
stantially the  same  as  that  now  before  me :  where  a  Defen- 

(fl)  1  Hare,  405,  408.     (b)  Id.  303;  S.  C,  on  appeal,  1  Phill.  272. 
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dant  merely  says  by  his  answer,  "  I  do  now  disclaim,"  not 
"  I  never  did  claim,"  which  is  the  true  form  of  a  disclaimer, 
but,  "  Now,  after  bill  filed,  I  disclaim," — in  all  such  cases, 
the  Court  has  said,  that,  if  he  seeks  to  have  the  bill  dis- 
missed as  against  him,  he  must  bear  his  own  costa  And 
the  rule  must  clearly  be  the  same  whether  he  says  that  by 
his  answer,  as  in  the  cases  cited,  or  as  here,  by  notice  given 
to  the  Plaintiflfs  after  bill  filed,  the  foimdation  of  the  rule 
being  this,  that  where  a  person  was  properly  made  Defen- 
dant to  a  suit  in  the  first  instance,  by  reason  of  his  having 
an  interest  when  the  bill  was  filed,  there  it  is  not  enough 
for  him  to  say  he  does  not  now  claim,  unless  he  goes  on  to 
say  that  he  is  willing  to  have  the  bill  dismissed  against 
him  without  costs  up  to  that  time.  For,  how  otherwise 
can  the  Plaintiff  dismiss  him  without  bringing  the  cause 
on  to  a  hearing  ? 


1858. 


JudgmenL 


Whether,  if  the  question  were  yet  undecided,  it  might 
not  be  reasonable  to  hold  that  the  Plaintiff  ought  to  ask  a 
Defendant,  upon  such  notice  being  given,  whether  he  will 
consent  to  the  bill  being  so  dismissed,  is  a  question  which, 
looking  to  the  authorities  that  were  cited,  I  am  not  at 
liberty  to  consider.  According  to  those  authorities,  the 
Plaintiff  is  under  no  such  obligation,  and  I  am  bound  to 
follow  them. 


The  Defendants  iiC«m«A«a(/,  Rohim^  andi2oy,  further  disclaiming  at 
the  bar,  dismiss  the  bill  against  them,  without  costs. 


Minute  of 
Order, 
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jan.2iH^        TALBOT  (EARL)  u  HOPE  SCOTT  and  Others. 

22nd. 

Juriidietianr--    1  HE  bill,  filed  by  Earl  Talbot,  claiming  to  be  Earl  of 

j^^^^^t  Shewabury,  against  Mr.  Hope  ScoU,  Mr.  Serjeant  Bellasis, 

Wfuu-^Bm    Lord  Edmund  Howard,  and  others,  stated,  that  by  an  Act  of 

for  J  agauut  •' 

Partifm  Posset- 

tiork^Plamtiff  claiming  under  Title  at  Law — Pending  Claim  to  Peerage^Eouse  of  Lords — 
CommiUee  of  Privileges — Jurisdiction  of  as  to  Property, 

The  aathorities  as  to  the  jnrUdiction  of  this  Court  to  interfere  at  the  instance  of  parties 
claiming  real  property  under  a  legal  title,  by  appointing  a  receiver  of  the  rents  and  profits, 
and  by  injunction  to  restrain  waste,  examined. 

They  establish  these  propositions: — 1st,  In  the  absence  of  fraud,  and  where  there  is  no 
privity  between  the  parties,  this  Court  will  not  interfere,  at  the  instance  of  a  person  so  claiming, 
to  grant  a  receiver  against  parties  in  possession.  2ud.  Nor  will  it  interfere,  at  the  like 
instance,  to  restrain  waste,  except  malicious  or  destructive  waste,  e.  g.  by  pulling  down  the 
capital  messuage,  stripping  the  estate  of  its  timber,  or  other  like  acts,  which  no  owner  would  do, 
or  which  would  destroy  the  property  before  they  could  be  arrested  at  law.  3rd.  But  flagrant 
acts  of  this  exceptional  character  would  at  the  present  day  be  restrained,  and  that  before  judg- 
ment at  lawj  and  notwithstanding  Plamtiff  were  out  of  possession,  and  his  title  denied  on  oath 
by  Defendant. 

Therefore,  where  a  bill  alleged  that  Plaintiff  was  Earl  of  Shrewsbury^  and  entitled  as  such 
to  real  estates  inalienably  annexed  to  the  earldom  by  Act  of  Parliament,  his  title  as  to  part, 
called  the  settled  estates,  being  legal,  and  as  to  the  rest,  called  the  unsettled  estates,  being 
equitable;  that  his  claim  to  the  earldom  had  been  heard  in  the  House  of  Lords  before  a  Com- 
mittee of  Privileges,  who  had  already  expressed  a  strong  opinion  (although  they  had  not 
actually  decided)  in  his  favour;  that  Defendants,  claiming  imder  a  will  of  the  late  Earl,  "^  by 
favour  of  some  of  the  tenants,**  had  entered  into  receipt  of  the  rents  of  the  settled  estates 
to  an  amount  exceeding  25,000/.  a-year;  and  that  they  had  cut  down  considerable  quantities 
of  timber  on  the  estates  generally,  some  of  an  ornamental  character,  and  some  not  ripe  for 
cutting:  and  charged  that  many  of  the  tenants  of  the  settled  estates,  by  reason  of  the  con- 
flicting claims  to  the  earldom  had  refused  to  pay  their  rents  to  Plaintiff  or  Defendants, 
by  reason  whereof  rents  exceeding  5000/.  a-year  were  in  danger  of  being  lost;  and  pray- 
ed, that,  pending  Plaintiff's  proceedings  to  establish  his  claim  to  the  earldom,  and  his  pro- 
ceedings by  cgectment,  which  he  offered  to  bring  when  that  claim  was  established,  a  receiver 
might  be  appointed,  and  the  Defendants  restrained  from  cutting  timber  on  the  estate:  a 
demurrer  was  allowed  to  so  much  of  the  bill  as  sought  relief  in  respect  of  the  settled  estates; 
the  Court  being  of  opinion  that  the  amount  at  stake  did  not  affect  the  question,  that  the 
unpaid  rents  (5000/.  per  annum)  need  not  be  lost,  (since,  if  an  action  were  brought,  they  would 
be  paid  either  to  Plaintiff  or  into  court  upon  interpleader),  and  that  the  waste  alleged  was  not 
such  as  to  justify  interference. 

And  to  so  much  of  the  bill  as  sought  relief  in  respect  of  the  unsettled  estates,  a  plea  that 
Plaintiff  was  not  Earl  of  Shrewsbury ,  was  allowed. 

Whether,  pending  his  claim  in  the  House  of  Lords,  Plaintiff  could  not  have  taken  proceedings 
at  law  to  recover  the  estates;  and  whether,  if  otherwise  entitled  here  to  sununary  relief,  he 
ought  not  to  satisfy  the  Court  that  an  action  is  pending  between  him  and  Defendants,  which 
will  try  his  right — Qwere. 

Dicta  of  Sir  A.  Hart,  in  Lhyd  v.  Lord  Trimleston  (2  Moll.  81),  as  to  the  effect  of  possession 
obtained  by  favour  of  the  tenants,  considered.  His  remark  that  such  possession  has  not  the 
quality  of  an  authorised  possession,  and  that  a  devisee  so  let  into  possession  does  not  acquire 
any  right,  was  meant  to  apply  to  some  case  of  fraudulent  or  forcible  possession  which  the  law 
will  not  authorise, — not  to  such  a  possession  as  would  put  the  heir  to  legal  process  for  the 
recovery  of  his  right. 
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Parliament,  intituled  "An  Act  for  annexing  the  late  Duke  1858. 
of  Shrewsbury's  estate  to  the  Earldom  of  Shrewslmry,  ^^^^^^ 
and  confirming  Oilbert  Earl  of  Shr&wshwry's  settlement  in  (*^^) 
order  thereto,  and  for  other  purposes  therein  mentioned,''  Hope  Scott. 
being  the  Act  6  Geo.  I,  c.  xzix.,  certain  real  estates  were  Sieuemdtnt. 
limited  to  the  use  of  GHhert  Earl  of  Shrewsbury,  George 
Talbot,  and  John  Talbot  of  Longford,  for  life,  with  re- 
mainder to  the  first  and  other  sons  successively  of  each 
of  them  sucoessiyely  in  tail  male,  and  for  defeiult  of  such 
issue  to  the  use  of  all  and  every  person  or  persons  being 
issue  male  of  the  body  of  John  first  Earl  of  Shrews- 
bury (who  died  A.D.  1453),  to  whom  the  title,  honour, 
and  dignity  of  Earl  of  Shrewsbv/ry  should,  after  the  de- 
cease of  the  said  Oilbert,  George,  and  John  of  Longford, 
without  issue  male  of  their  respective  bodies,  by  virtue  of 
the  letters  patent  of  the  creation  of  the  Earldom,  descend 
and  come  severally  and  successively  one  after  another,  as 
they  and  every  of  them  should  succeed  to  and  inherit  the 
said  Earldom,  and  of  the  several  and  respective  heirs  male 
of  the  body  and  bodies  of  all  and  every  such  person  and 
persons  issuing,  to  attend  and  wait  upon  the  said  Earldom, 
and  to  be  annexed  to  and  descend  with  the  same.  This  Act 
contained  clauses  prohibiting  alienation  of  any  of  the  pre- 
mises by  Gilbert,  George,  and  John  of  Longford,  or  the 
heirs  male  of  their  bodies,  and  declaring  every  such  alien- 
ation to  be  void,  but  with  a  proviso  that  such  of  them  as 
should  be  and  continue  Protestants  as  therein  mentioned, 
should  not  be  disabled  while  continuing  Protestants  from 
alienating  the  premises. 

The  bill  further  stated,  that,  by  Acts  43  Geo.  3,  c.  xl., 
and  6  &  7  Vict,  a  xxviii,  parts  of  the  estates  so  settled 
by  the  Act  6  Geo.  1,  in  the  coimties  of  Salop,  Berks, 
Wilts,  Oxford,  Chester,  Worcester,  and  Stafford,  were 
vested  in  trustees,  now  represented  by  the  Defendants,  Mr. 
Hope  Scott  and  Mr.  Serjeant  BeUasis,  upon  trust,  to  sell  and 

VOL.  IV.  H 
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1858.        to  lay  out  the  moneys  to  arise  by  such  sale  in  the  purchase 

Talbot      ^^  Other  lands  and  hereditaments  to  be  settled  in  lieu  thereof 

(Earl)        ^  ^-j^Q  same  uses,  and  subject  to  the  same  restrictions ;  and 

HoFB  Scott,  that^  by  the  82nd  section  of  the  last  of  these  Acts  (6  &  7 

Yict.  c.  zxviii.),  the  proviso  in  the  Act  6  Geo.  1,  in  reference 

to  alienation  by  such  of  the  persons  therein  mentioned  as 

should  be  and  continue  Protestants,  was  repealed. 

The  bill  stated  that  divers  of  the  lands  authorised  by 
the  Acts  43  Geo.  3,  and  6  &  7  Vict  to  be  sold,  were 
sold  and  conveyed  to  the  purchasers,  and  other  lands 
were  purchased  with  the  moneys  arising  from  such 
sales,  and  were  conveyed  and  settled  as  directed  by  those 
Acts. 

The  bill  then  averred,  that  OUbert  Earl  of  Shrewsbury* 
and  John  Talbot  of  Longf(yrd,  both  died  without  issue,  in 
1743 ;  that  George  Talbot  died  in  1788,  and  that  ail  his  issue 
male  (twenty  persons  in  number),  was  now  spent;  the  last 
of  them  to  whom  the  Earldom  of  ShrewsburyhsA  descended, 
Bertram,  Arthur,  17th  Earl,  having  died  without  issue 
in  August  1856 ;  that  the  Earldom  of  Shrewsbury  was 
created  by  letters  patent,  dated  AD.  1442,  in  the  person 
of  John  Baron  Talbot,  to  hold  the  same  to  him  and  the 
heirs  male  of  his  body  ;  and  that  on  the  death  of  Bertram, 
Arthwr,  the  17th  Earl,  the  Plaintiff  was  heir  male  of  John 
Baron  Talbot;  and  the  bill  then  proceeded  to  trace  the 
Plaintiff's  heirship  through  eighty-six  persons,  averring  all 
the  facts  necessary  to  establish  it  through  eveiy  link  of  the 
alleged  pedigree. 

The  bill  charged  that  the  Plaintiff,  as  the  heir  male  of 
John  first  Earl  of  Shrewsbury,  was  entitled  to  succeed  to 
the  title,  dignity,  and  peerage  of  Earl  of  Shrewsbury  ;  and 
then  proceeded  to  state,  that,  on  the  20th  of  February, 
1857,  he  had  presented  a  petition  to  her  Majesty,  praying 
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that  the  same  might  be  declared  and  adjudged  to  belong  to 
him,  and  for  a  writ  of  summons  to  Parliament  accordingly; 
that  such  petition,  with  the  report  of  the  Attorney-General 
tliereon,  had  been  referred  to  the  House  of  Peers  on  the 
9th  of  May,   1857 ;    and  the  House  of  Peers,  on  the 
11th  of  May,  1857.  had  referred  the  same  to  a  Committee 
of  Privileges  to  consider  and   report  thereon;   that   the 
Committee  of  Privileges  met  on  the  13th  of  July,  and  con- 
tinued to  sit  at  intervals  till  the  14th  of  August,  1857 ; 
and  in  the  course  of  such  sitting  counsel  were  heard  in 
support  of  the  PlaintifiF's  claim,  and  in  opposition  thereto 
on  the  part  of  the  Duke  of  Norfolk,  acting  as  guardian  to 
his  infimt  son  the  Defendant  Lord  JEdmund  Howard,  in 
whose  fftvour  the  late  Earl  of  Shrewsbury  had  devised  or 
attempted  to  devise  the  estates  annexed  to  the  titie  by  the 
Act  6  Geo.  1,  the  Defendants  Mr.  Hope  Scott  and  Mr.  Ser- 
jeant i3^22(m«  being  the  devisees  in  trust  for  Lord  Edm/wnd 
Howard; — ^that  the  Attorney-General  appeared  on  behalf 
of  the  Crown,  and  counsel  were  also  heard  on  behalf  of  the 
Defisndants,  Princess  Doria  Pa/m/phiU  and  the  Duchess  of 
SoTOf  a  daughter  and  granddaughter  of  John  late  Earl  of 
Shrewdyury,  i^nst  the  claim  of  the  Plaintiff;  that  the 
counsel  who  appeared  for  the  Duke  of  Norfolk,  as  guardian 
for  his  infant  son,  urged  as  an  argument  in  support  of  his 
right  to  appear  in  opposition  to  the  Plaintiff's  claim  to  the 
Earldom,  that  the  decision  of  the  Committee  on  such  claim 
would  also  decide  the  right  to  the  estates  annexed  to  the 
Earldom  by  the  Act ;  and  the  Duke  was  on  that  ground 
allowed  to  appear  by  counsel  for  his  infant  son  in  oppo- 
sition thereto.     The  bill  then    contained  statements    to 
the  effect,  that,  in  the  course  of  the  proceedings  before  the 
CoDunittee  of  Privileges,  it  appeared  that  there  were  only 
three  links  in  the  pedigree  which  it  became  necessary  for  the 
Plaintiff  to  prove  in  order  to  establish  his  claim ;  and  that, 
upon  two  of  them,  the  Lord  Chancellor  had  expressed  an 
opinion  in  his  favour;  and  that  after  hearing  the  Attorney- 

H  2 
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1858. 

Talbot 
(Earl) 

V. 

HoFB  Scott. 


Qeneral  on  the  whole  case,  the  committee  had  adjourned, 
on  the  14th  of  August,  1857,  to  consider  the  evidence :  and 
the  case  now  stood  adjourned  accordingly. 

The  bill  then  charged,  that,  by  virtue  of  the  Acts  of 
Parliament  above  mentioned,  the  Plaintiff  became,  on  the 
death  of  the  late  Earl,  and  was  now,  entitled  as  tenant 
in  tail  in  possession  to  the  settled  estates,  as  inseparably 
annexed  by  those  Acts  to  the  Earldom,  including  therein 
the  hereditaments  settled  by  the  Act  6  Qeo.  1,  excepting 
such  hereditaments  as  by  the  43  Geo.  3,  and  6  &  7  Vict 
were  vested  in  trustees,  but  including  therein  aU  heredita- 
ments purchased  pursuant  to  the  two  last-mentioned  Acts ; 
and  that  the  Plaintiff  was  also  entitled  to  the  rents,  issues, 
and  profits  of  the  hereditaments,  which,  by  the  two  last- 
mentioned  Acts,  were  vested  in  trustees  for  sale,  but  which 
had  not  been  yet  sold :  but  that,  in  the  years  1855  and 
1856,  the  late  Earl  had  executed  two  deeds  purporting  to 
disentail  all  the  property  in  question,  and  subsequently  by 
his  will  had  purported  to  devise  the  same  to  the  Defendants, 
Mr.  Hope  Scott  and  Mr.  Serjeant  BeUdsia,  for  the  term  of 
1000  years,  and  subject  thereto  to  uses  in  strict  settlement ; 
under  which  Lord  Edmft/und  was  first  tenant  for  life,  with 
remainders  over ;  and  the  trustees  were  thereby  empowered, 
during  the  minority  of  any  person  entitled  in  possession  to 
the  premises,  to  continue  in  possession  of  the  premises, 
and  in  the  management  thereof,  and  out  of  the  rents  to 
pay  the  expenses  of  management,  and  provide  for  the 
maintenance  and  education  of  such  minor,  and  to  invest 
the  residue  for  his  benefit 

The  bill  then  stated,  that^  upon  the  death  of  the  late 
Earl,  the  Plaintiff  was  abroad,  residiog  in  Italy,  and  the 
Defendants  Hope  Scott  and  BeUcms,  by  favour  of  some 
of  the  tenants  of  the  settled  estates,  entered  into  the  re- 
ceipts of  the  rents  and  profits  of  the  greater  part  of  the 
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settled   estates,  and  they  notified  to  all  the  tenants  of        ib5S. 
all  the  settled  estates  that  they  were  entitled  to  receive      ^^^^^ 
all  the  rents  of  all  the  settled  estates;  and  the  Plain-        (^^0 
tiff  by  his  agent  notified  to  all  the  tenants  that  he  was    Hope  Soott. 
entitled  to  receive  all  the  rents  of  all  the  settled  estates;     Skuemmu, 
bat  the  Plaintiff  was  not  and  had  not  been  in  possession  of 
any  of  the  rents  of  the  estates  or  any  part  thereof  none  of 
the  tenants  having  consented  to  acknowledge  the  title  of 
the  Plaintiff  or  to  pay  him  rent ;  that,  by  reason  of  such 
entry  and  daim  by  the  last-named  Defendants,  the  Plaintiff 
had  been  prevented  from  receiving  the  rents  of  the  settled 
estates;  and  the  same  Defendants  had  received  a  large 
portion  thereof;  and  they  were  in  receipt  of  rents  amounting 
to  upwards  of  25,000L  per  annum,  and  had  actually  received 
rents  to  more  than  that  amount    The  annual  rent  of  the 
settled  estates  was  averred   by  the  bill  to  amount  to 
iSflOOL  and  upwarda 

The  bill  also  charged,  that  many  of  the  tenants  of  divers 
parts  of  the  settled  estates  had,  by  reason  of  the  conflicting 
claims  to  the  Earldom,  refused  to  pay  their  rents  to  either 
the  Plaintiff  or  the  Defendants,  and  by  reason  thereof  rents 
to  a  large  amount,  and  exceeding  50002.  per  annum,  were 
in  jeopardy  and  in  danger  of  being  lost ;  and  that  some  of 
the  tenants  who  so  refused  to  pay  their  rents  were  very 
poor. 

It  also  charged,  that  the  same  Defendants  had  cut  down 
considerable  quantities  of  timber  on  the  estates,  and  that 
some  of  it  was  of  an  ornamental  character,  and  some  of  it 
was  not  ripe  for  cutting,  and  ihey  had  sold  the  same,  and 
received  the  proceeds  thereof;  and  they  threatened  and 
intended  to  cut  more  timber  growing  on  the  estates,  to  the 
great  injury  and  detriment  thereof ;  and  they  were  then 
cutting  down  timber  growing  on  part  of  the  settled  estates 
at  Alton,  in  the  county  of  Stafford. 
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1858.  The  bill  concluded  with  charging,  that  the  late  Earl  had 

^j^^^^     died  during  the  recess  of  Parliament,  which  did  not  meet 
(Earl)        till  the  3rd  of  February,  1857,  immediately  after  which 
Hope  Scott,   the  Plaintiff  had  presented  his  petition  to  the  Queen  ;  and. 
Statement      ^^^^  since  the  reference  to  the  Committee  of  Privileges, 
the  Plaintiff  had  been  diligent  in  laying  before  the  Com- 
mittee the  evidence  of  his  claim;  and  that  the  Plaintiff  was 
willing  to  undertake  to  use  all  diligence  in  prosecuting  his 
claim  before  the  Committee,  and,  on  his  daim  to  the  Earl- 
dom being  established,  to  proceed  forthwith  by  ejectment  to 
recover  possession  of  the  settled  estatea 

The  bill  prayed,  that,  pending  the  Plaintiff's  proceedings 
to  establish  his  claim  to  the  Earldom,  and  his  proceeding 
by  ejectment,  some  proper  person  might  be  appointed  to 
receive  the  rents  and  profits  accrued  due  since  the  decease 
of  the  late  Earl,  or  thereafter  to  accrue  due  in  respect 
of  the  estates  settled  by  the  Act  6  Geo.  1,  and  of  the 
estates  added  or  to  be  added  thereto  pursuant  to  the 
Acts  43  Geo.  3  and  6  &  7  Vict,  except  such  parts  as 
had  been  sold  pursuant  to  the  two  last-mentioned  Acts; 
that  the  deeds  and  documents  might  be  secured  pending 
the  suit;  that  an  account  might  be  taken  of  the  rents 
and  profits  received  by  the  Defendants  Hope  Scott  and 
Bdlaaia,  or  either  of  them ;  and  that  the  same  might  be 
ordered  to  be  paid  into  court,  to  be  there  secured  for  the 
benefit  of  the  Plaintiff  or  the  person  or  persons  who  should 
be  found  entitled  to  the  same  ;  that  an  account  might  be 
taken  of  the  timber  cut  down  by  the  Defendants  and  of  the 
proceeds  thereof;  and  that  the  same  might  be  ordered  to  be 
paid  into  court  to  be  secured  for  the  benefit  of  the  Plaintiff 
or  the  person  or  persons  who  should  be  found  to  be  entitled 
to  the  same ;  and  that,  pending  the  proceedings  aforesaid, 
the  Defendants  might  be  restrained  by  injunction  from 
cutting  any  timber  or  trees  being  or  growing  on  the  pre- 
mises, and  firom  committing  any  waste  thereon,  and  from 
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receiving  any  of  the  rents,  and  from  interfering  with  any  of        1858. 
the  tenants  of  the  same  hereditamenta  ^LuboT 

(Earl) 

V, 

To  so  much  of  the  bill  as  sought  relief  in  respect  of  the   Hops  scott. 
settled  estates,  the  Defendant  Hope  Scott  demurred ;  to  the     statement. 
rest  of  the  bill  he  pleaded  that  the  Plaintiff  was  not  Earl  of 
Shrewsbury. 

The  Defendant  BeUaeia  put  in  a  similar  plea  to  the 
whole  of  the  bill 

Each  of  these  Defendants  put  in  a  voluntary  answer  in 
support  of  his  plea»  traversing  such  averments  in  the  bill  in 
support  of  the  Plaintiff's  pedigree  as  he  believed  to  be 
unfounded. 


Mr.  James,  Q.  C,  Mr.  Ckiims,  Q.  C,  and  Mr.  C.  Hall,     Argument, 
for  the  Defendants  Mr.  Hope  Scott  and  Mr.   Serjeant 
BeUasia,  in  support  of  the  demurrer  and  plea : — 

As  regards  the  settled  estates,  the  demurrers  must  be 
allowed.  The  Plaintiff  claims  those  estates  under  a  purely 
legal  title,  which  he  has  not  yet  established,  or  brought  any 
action  to  establish,  at  law ;  and  so  claiming  he  asks  this 
relief  against  persons  in  possession  peaceably  and  without 
fraud.  But  it  is  a  well-settled  rule,  that  in  the  absence  of 
fraud  and  collusion,  and  where  there  is  no  imminent  danger 
of  loss,  this  Court  will  never  interfere  between  parties  so 
situated,  even  to  prevent  waste,  Davenport  v.  Daverir 
port  (a),  much  less  to  grant  a  receiver  of  the  rents  and 
profits:  LlaydY.Pas8mghann{b),ArmitageY.  Wadaworth^c), 
Crow  V.  Tyrrell  (d),  Lady  Shafteahui^y  v.  Arrowamith  (e) ; 
which  show  the  extreme  length  to  which  the  Court  carries 

(a)  7  Hare,  217.  (b)  16  Yes.  59.  (c)  1  Mad.  189. 

(d)  3  Id.  179.  (e)  4  Ves.  66. 
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1858.        the  principle  of  non-interference  in  the  case  of  real  pro- 

(Earl) 

9, 

Hope  Scott.  This  rule,  well  established  by  the  earlier  and  not  disputed 
Argumeni,  by  the  later  decisions,  and  recognised  as  indisputable  as 
recently  as  the  Report  of  the  Chancery  Commissioners,  is 
founded  upon  principla  The  Court  will  not  assume  juris- 
diction where  it  cannot  protect  those  who  shall  act  in 
obedience  to  its  decrea  Tenants,  after  paying  rent  to  a 
receiver  appointed  by  this  Court  on  peril  of  being  com- 
mitted for  contempt,  would  still  be  exposed  to  actions  by 
other  claimants  from  which  this  Court  could  not  protect 
them.  Suppose  a  third  claimant  were  to  establish  his  title, 
he  would  not  be  bound  by  the  order  for  a  receiver,  the 
direction  as  to  poimdage,  or  the  like.  He  might  repudiate 
all  that  had  been  done,  and  bring  his*  action  against  the 
tenants  as  if  no  decree  had  been  mada 

It  will  be  said  that  the  Plaintiff  cannot  proceed  at  law, 
tmtil  he  has  established  his  title  in  the  House  of  Lords. 
But  that  we  deny.  The  right  of  inheritance  of  a  peer  is 
not  determinable  by  the  Lords,  but  by  a  court  of  law :  The 
Kmg  V.  The  Earl  of  Banbury  (a).  All  that  the  House  of 
Lords  has  to  consider,  is  whether  the  Plaintiff  is  entitled  to 
the  Earldom.  That  may  be  referred  to  another  Committee 
of  Privileges,  may  remain  undecided  for  years,  pending 
which  it  is  impossible  to  suppose  that  the  Plaintiff  is  pre- 
cluded from  trying  his  right  to  the  property  at  law. 

Then  the  rest  of  the  bill  is  met  by  the  plea  The  rest  of 
the  bill  relates  to  such  of  the  estates  as  the  Plaintiff  alleges 
to  be  vested  in  the  Defendants  as  trustees  for  his  benefit, 
and  which  may  be  called,  for  distinction,  the  unsettled 
estatea  To  these  the  Plaintiff  says  he  is  entitled  as  Earl 
of  Shrewsbury;  and  to  so  much  of  the  bill  as  relates  to 

(a)  Skin.  517. 
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these  unsettled  estates,  the  Defendants  plead  that  he  is  not  is5S. 

Eaii  of  Shrewsbury;  and  by  their  answers  they  aver  the  tLl^^ 

points  in  which  his  pedigree  is  defective.  (^^0 


Mr.  Bolt,  Q.  C,  and  Mr.  Shapter,  Q.  C,  for  the  Plamtiff : 

The  Defendants  assume  that  the  equity  of  the  bill  de- 
pends upon  the  Plaintifif  being  Earl  of  Shrewsbury;  but  the 
equity  of  the  bill  is  this,  that^  whether  the  property  be  real 
or  personal,  if  the  dispute  be  bond  fide,  if  the  Plaintiff  have 
a  reasonable  case,  if  Defendants  have  not  a  better, — a 
fortiori,  where  they  admit  they  have  no  title, — ^if  there  be 
danger  of  loss  while  the  litigation  is  going  on,  and  if  that 
litigation  must  go  on  in  another  Court,  this  Court  is  not  so 
infirm  as  to  be  obliged  to  refuse  relief:  Mordau/nt  v. 
Hooper  (a).  The  Ea/rl  of  Fimgal  v.  Blake  (6),  Lloyd  v. 
Lord  Trvmleston  (c),  Bainbrigge  v.  Badddey  (d),  and 
Middleton  v.  Sherborne,  there  cited.  Here  all  these  cir- 
cumstances concur:  danger  of  loss,  and  irremediable  injury 
to  the  persons  ultimately  entitled, — the  rents  being  35,0002. 
a-year,  50002w  of  which  are  payable  by  tenants  who  have 
attorned  to  no  one ;  the  Plaintiff's  title,  supported  by  an 
overwhelming  balance  of  evidence,  and  all  but  adjudged  by 
the  House  of  Lords  to  be  established ;  and  the  Defendants 
admitted  upon  this  demurrer  to  have  no  titla  The  Plaintiff, 
therefore,  is  entitled  to  a  receiver,  and  still  more  clearly  to 
an  injunction. 

The  Vice-Chancellor. — You  say  the  Defendants  have 
no  title;  but  they  have  possession,  and  in  real  estate  pos- 
session is  prim§l  facie  evidence  of  titla 

Mr.  BoU,  Q.  C. — They  have  possession  merely  "  by  fa- 
vour of  the  tenants."     Possession  so  acquired  has  not  the 

(tt)  1  Amb.  311.  {b)  2  MoU.  50.  (c)  Id.  81. 

(rf)  13  Beav.  355;  S.C,  3M'N.  &  Gor.413. 


V, 

Hope  Scott. 
ArgumeiU, 
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1858.        quality  of  an  authorised  possession;  the  Court  looks  at  the 

"^i^^Jj^^      quality  of  the  possession,  and  will  not  leave  the  question 

(Earl)        at  the  caprice  of  the  tenants :  '*  To  hold  that  a  devisee  let 

Hope  Scott,  iuto  possession  by  favour  of  the  tenants  acquires  any  right, 

Argument     ^o^d  be  to  adjudge  the  possession  according  to  the  will 

and  pleasure  of  mere  casual  persons  who  happened  to  be 

the  occupying  tenants  at  the  death  of  the  testator :""    Per 

Sit  A.  Hart,  in  Lhyd  v.  Lord  Trimleston.   The  Defendants' 

argument  would  have  been  equally  good  in  the  mouth  of  the 

tenants,  yet  the  Court  would  have  allowed  any  number 

of  interpleader  suits  by  the  latter,  and  ordered  payment  in 

each  case  into  court     If  so,  why  not  allow  this,  which  is  a 

consolidation  of  all  future  suits  of  that  nature  1 

With  respect  to  the  authorities  cited  contra,  and  others 
that  might  have  been  cited,  it  is  clear  that>  as  regards  the 
practice  both  as  to  granting  a  receiver  and  on  the  question 
of  waste,  they  are  conflicting,  and  the  earlier  cases  would 
not  now  be  upheld.  We  rely  on  the  authority  of  Sir  A. 
Hart  in  The  Ea/rl  of  Fingal  v.  Blake  (a),  and  Lloyd  v.  Lord 
Trimleston  (b),  and  upon  that  of  Lord  Longdate  and  Lord 
Truro  in  Bainbrigge  v.  Baddeley  (c).  At  the  present  day 
the  Court  will  not  recognise  a  distinction  between  real  and 
personal  property,  admitted  on  all  hands  to  be  so  unreason- 
able :  Jones  v.  Jones  (d),  Haigh  v.  Jaggar  (e).  In  Daven^ 
port  V.  Davenport  (/),  the  only  recent  authority  cited 
against  interference  to  prevent  waste,  nothing  could  be 
weaker  than  the  case  of  the  Plaintiff  who  had  been  nine- 
teen years  out  of  possession. 

The  Vice-Chancellor. — One  point  suggested  by  Jones 
V.  Jones  is,  whether  you  ought  not  to  have  brought  eject- 
ment before  filing  this  bill 

(a)  2Moll.  50.    (b)  Id.  81.     (c)  13  Beav.  355 ;  S,  C,  3  M*N  &  G.  413. 
{d)  3  Mer.  173.         (e)  2  Coll  235.  (/)  7  Hare,  217. 
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Mr.  Rolt,  Q.C. — ^Not  until  we  have  succeeded  in  the 
House  of  Lords.  The  decision  of  that  House  will  be  con- 
clusive  at  law,  whereas  no  decision  at  law  would  avail  the 


Plaintiff  before  the  House  of  Lords.     In  The  Earl  of  Bern-   Hope  Scott. 


bury'a  case  (a)  there  was  no  commission  from  the  Crown,     Argumem, 
and  all  that  was  there  decided  was,  that  without  such  a 
commission  the  House  has  no  jurisdiction.    But  when  such 
a  commission  has  once  issued,  no  other  Court  has  jurisdic- 
tion :  Earl  of  Strathmore  v.  Countess  of  Strathmore  (5). 

Then  as  to  the  plea :  the  plea  merely  denies  what  the  bill 
avers  to  be  denied ;  and  it  is  precisely  on  the  ground  of  that 
denial, — on  the  ground  of  there  being  that  dispute  existing 
between  the  Plaintiff  and  the  Defendants,  that  the  Plain- 
tiff rests  his  casa  Pending  that  dispute,  which  can  only  be 
settled  in  the  House  of  Lords,  and  which  the  Plaintiff  has 
done  his  utmost  to  get  decided,  he  is  entitled  to  the  relief 
prayed. 

The  plea,  therefore,  as  well  as  the  demurrer,  must  be 
overruled. 


[They  cited  also  Dean  v.  AUen  (c),  and,  as  to  the  aver- 
ment of  pedigree.  Ford  v.  Peering  (d)]. 

Mr.  Wickens,  for  the  Prince  and  Princess  Doria  Pam- 
phili  and  the  Duke  and  Duchess  of  Sora,  took  no  part  in 
the  argument 

A  reply  was  not  heard. 


Vice-Chancellor  Sir  W.  Page  Wood  : — 
This  demurrer  and  plea  must  be  allowed, 
(a)  Skin.  517.    (6)2 Jac.&  W.541.    (c)20Beav.l.   (</)  1  Ves.  jun.  72. 


Jan.  22tid. 
Judgment. 
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1858.  I  have  not  6Kamined  all  the  cases  which  were  cited  yes- 

^T^^     terday,  but  I  have  referred  to  one  which  is  a  most  valuable 

(Earl)       repertory  of  all  the  authorities  on  the  subject.    That  is  the 

HoPB  Scott,  case  of  Hdigh  V.  Jaggar  (a),  in  which  Lord  Justice  Knight 

Jtidgmmu.     Bruoe,  when  Vice-Chancellor,  expressed  a  strcmg  opinion 

that  the  arm  of  this  Ciourt  is  long  enough  to  reach  clear 

cases  of  destructive  waste,  even  where  the  party  committing 

such  waste  is  in  possession,  and  the  party  seeking  to  restrain 

the  acts  of  waste  is  out  of  possession  and  his  title  is  denied 

by  the  Defendant    That  I  conceive  to  be  the  conclusion  to 

which  the  authorities  lead,  though  there  has  been  some 

difficulty  in  arriving  at  such  a  conclusion,  and  it  has  only 

been  arrived  at  by  degrees,  and  it  was  necessary,  in  order 

to  establish  it,  to  hold  that  several  of  the  earlier  cases 

would  not  now  be  decided  as  they  actually  were. 

That  was  clearly  the  result  of  the  authorities  referred  to 
in  the  case  of  Haigh  v.  Jaggar,  and  there  the  Vice-Chan- 
cellor  says :  "  I  am  not  convinced  that  where  a  man  is  in 
possession,  however  full  and  complete,  of  an  estate  by  a 
title  simply  and  merely  adverse  tx)  that  of  another  by  whom 
the  estate  is,  whether  at  law  or  in  equity,  claimed  against 
him,  without  any  privity  between  them,  such  a  state  of 
things,  if  the  party  in  possession  by  his  answer,  whether 
truly  or  untruly,  swears  his  title  to  be  just  and  valid,  or 
that  of  his  adversary  to  be  unjust  aud  invalid,  does  of  neces- 
sity prevent  a  Court  of  equity  from  interfering  (before  any 
judgment  at  law  or  decree  in  equity)  to  restrain  the  party 
in  possession  from  stripping  the  estate  of  its  timber,  pulling 
down  the  mansion  house  upon  it,  or  other  such  acts  "  (6). 
He  then  proceeds  to  say  that  one  of  the  most  remarkable 
cases  was  that  of  Smith  v.  CoUyer  (c),  before  Lord  Eldon^ 
as  to  which  he  makes  the  observation,  that  he  is  not  perfectly 
satisfied,  that,  in  the  same  circumstances  as  occurred  there, 
the  Court  would  not  now  grant  an  injunction,    adding, 

(a)  2  Coll.  231.  (6)  Id.  235.  (c)  8  Ve8.89. 
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**  The  Flainti£b  seem  there  to  have  been  in  possession,  sub-  i858. 

stantially,  and  infiuits.''   Then  he  proceeds  to  enumerate  the  ^T^^]^^ 

authorities ;  and  to  those  authorities  I  have  been  indebted,  (£arl) 

to  a  great  extent,  in  forming  my  opinion  upon  the  subject  hopb  Scott. 


As  regards  the  demurrer,  it  relates  solely  to  the  settled 
estatea  The  settled  estates  are  estates,  which,  by  an  Act 
passed  in  the  reign  of  Qeorge  the  Firsts  are  now  the  pro- 
perty of  such  person,  if  any  such  there  be,  who  shall  eventu- 
ally establish  that  he  is  Earl  of  Shrewsbury,  and  in  lineal 
descent  firom  the  first  EarL  The  Plaintiff  avers  by  his 
bill,  that  he  is  that  person.  At  the  same  time,  he  states 
that  his  title  is  in  question;  that  proceedings  have  been 
taken  to  establish  it  before  the  House  of  Lords ;  and  that 
he  has  very  nearly  arrived  at  a  satisfEUstory  establishment 
of  his  title,  there  being  only  three  points  which  appear  to 
be  in  any  way  hostile  to  the  conclusion  at  which  he  has 
sought  to  persuade  the  House  to  arrive ;  and  with  regard  to 
two  of  those  points,  he  avers,  that  some  members  of  that 
august  body  have  expressed  an  opinion  in  his  &vour. 

In  that  state  of  things,  he  says,  I  find  two  of  the 
Defendants,  Mr.  Hope  Scott  and  Mr.  Serjeant  BeUasis, 
in  possession  of  my  property  imder  the  following  circum- 
stances :  Notwithstanding  an  Act  expressly  prohibiting 
any  alienation  by  the  several  persons  who  shall  come  into 
possession  of  the  property  as  there  mentioned,  including  the 
last  Earl  (the  Act  contained  an  exception  in  favour  of 
alienation  by  any  Protestant  Earl,  but  that  exception  was 
repealed  by  a  subsequent  Act  of  the  Queen),  the  last 
Earl  took  upon  himself  to  execute  certain  instruments  pur- 
porting to  be  disentailing  deeds,  and  a  will  purporting  to 
devise  the  property ^to  the  Defendants;  and  immediately 
upon  his  decease  the  Defendants,  on  behalf  of  themselves 
and  Lord  Edmund  Hovxird,  who  claims  to  be  interested 
under  the   will,  claimed,  and  they  still   claim,  to  be  en- 


Jae^metU. 
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Talbot 
(Earl) 

V. 

Hope  Scott. 
JudgmaU, 


titled  to  all  the  said  settled  estates  or  moneys,  by  virtue  of 
the  two  deeds  that  were  so  executed  by  the  last  EarL 

The  bill  states,  that  the  Defendants  Mr.  Hope  8coU  and 
Mr.  Serjeant  Bellaais  rest  their  claim  upon  that  ground ; 
but  in  another  passage  of  the  bill,  I  find  it  stated,  that 
their  cestui  que  trust  Lord  Edmimd  Howard  claimed,  and 
his  counsel  rested  his  claim  to  be  heard  upon  the  question 
of  the  peerage  before  the  House  of  Lords,  upon  the  ground 
that  the  question  as  to  the  peerage  would  in  effect  decide 
the  question  as  to  the  property.  Upon  that  footing  he 
presented  himself  before  the  House  of  Lords ;  and  upon 
that  footing,  as  the  bill  avers,  he  was  allowed  to  appear 
before  that  House.  Whether  that  averment  be  correct,  is 
disputed ;  but,  of  course,  I  must  take  it  to  be  so  on  de- 
murrer; and  according  to  that  averment,  there  is,  at  all 
events,  a  colour  of  claim  in  Lord  Edmund,  and  I  cannot 
look  upon  his  daim  as  a  groundless  assertion  of  title  by  a 
total  stranger. 


Then  the  bill  states,  that,  upon  the  death  of  the  late 
Earl,  the  Defendants  Mr.  Hope  Scott  and  Mr.  Serjeant 
BeUaais,  professing  to  act  as  trustees  under  his  will,  by 
£Ekvour  of  some  of  the  tenants  of  the  settled  estates  entered 
into  the  receipt  of  the  rents  and  profits  of  the  greater  part 
of  the  settled  estates ;  and  they  notified  to  all  the  tenants 
of  all  the  settled  estates,  that  they  were  entitled  to  receive 
all  the  rents  of  the  settled  estates.  I  notice  this,  because 
it  may  be  important  to  do  so.  The  bill  does  not  state 
that  they  entered  into  territorial  occupation  of  these  lands 
by  favour  of  the  tenants,  but  it  simply  states  that  they 
entered  into  the  receipt  of  the  rents  and  profits  (no  doubt 
by  the  favour  of  the  tenante,)  of  all  the  settled  estates. 


I  ought  perhaps  now  to  mention,  that  this  is  not  a 
general  charge  as  to  the  whole  property.     There  is  a  fur- 
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ther  and  diflferent  part  of  the  bill,  to   which  the  plea        i858. 
applies.     There  are  certain  other  estates  which,  as  the  biU      ^ta^^^ 
avers,  are  vested  in  the.  same  two  Defendants,  upon  trust        (^^0 
for  whoever  may  eventually  be  held  to  be  entitled  to  the    Hope  Scott. 
Earldom,  such  estates  being  in  a  different  position  from      jvdgmenL 
the  settled  estates,  in  which  the  legal  interest  solely  is  in 
question.    To  that  portion  of  the  bill  a  plea  is  put  in,  that 
the  Plaintiff  is  not  the  Earl  of  Shrewsbury,  and  is  not  a 
descendant  of  the  first  EarL    The  charge,  therefore,  as  to 
entering  into  possession  of  the  rents  is  confined  apparently 
to  the  settled  estate& 

Then  the  chaige  as  to  timber  avers  generally,  "that  the 
last-named  Defendants  have  cut  down  considerable  quan- 
tities of  timber  on  the  said  estates,  and  some  of  it  is  of  an 
ornamental  character'' — (not  alleging  that  it  is  timber  that 
was  planted  or  left  standing  for  ornament — ^not  leading, 
therefore,  to  any  conclusion  that  the  Defendants  have 
committed  equitable  waste),  ''  and  some  of  it  was  not  ripe 
for  cutting ;  and  they  have  sold  the  same  and  received  the 
proceeds  thereof;  and  they  threaten,  and  intend,  to  cut 
more  timber  growing  on  the  said  estates,  to  the  great 
injury  and  detriment  thereof:  and  they  are  now  cutting 
down  timber  growing  on  part  of  the  said  settled  estates  at 
Alton,  in  the  county  oi Stafford" 

Then  the  biU  prays     [His  Honour  read  the  prayer  (a).] 


With  regard  to  the  first  part  of  the  relief  prayed  by  the 
bill,  namely  the  receiver,  which  is  jeally  the  substantial 
part  of  the  case,  I  apprehend,  that,  as  to  the  settled  estates, 
it  is  too  clear  for  any  contention  at  the  present  day,  that 
this  Court  will  not  interfere  at  the  instance  of  a  person 
alleging  a  merely  legal  title  in  himself  against  other 
persons  in  possession  of  the  estates,  to  grant  a  receiver  and 
(a)  Supra,  p.  102. 
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1858.  put  them  out  of  poesession.  In  Lord  Fingal  v.  Blake  (a), 
and  in  the  subsequent  case  of  Lloyd  v.  Lord  Trindeston(b), 
there  are  some  observations  of  Sir.  A.  Hart,  which  seem  to 
Hope  Scott,  have  a  leaning  in  favour  of  such  interference,  and  to  which 
I  shall  refer  presently ;  but  there  is  no  decision  which  in 
the  least  bears  out  the  proposition  that  the  Court  will 
interfere  imder  such  circumstances ;  for  it  is  manifest,  that^ 
in  the  first  of  these  cases,  the  receiver  was  granted  by 
consent  That  there  may  be  a  possible  case  in  which  this 
Court  would  interfere  to  prevent  absolute  destructive  waste, 
where  the  value  of  the  property  would  be  destroyed  if 
no  steps  were  taken,  I  can  imderstand ;  but  I  have  found 
nothing  that  bears  any  resemblance  to  the  doctrine  con- 
tended for,  that,  at  the  instance  of  a  person  alleging  a  mere 
legal  title,  this  Court  will  interfere  against  another  who  is 
in  possession,  to  deprive  him  of  that  possession.  I  have 
known,  and  everybody  must  have  known,  numerous  in- 
stances where  ejectment  has  been  brought  for  very  valuable 
property  upon  a  merely  legal  title ;  yet  I  think  I  may  say, 
that  for  the  last  twenty  years,  if  not  for  longer,  no  one  has 
ever  dreamt  of  approaching  this  Court,  however  heavy  the 
litigation  between  the  parties,  for  the  purpose  of  obtaining 
a  receiver,  until  he  had  established  his  right  at  law  to 
possession  of  the  estates. 


The  groimd  of  the  rule  adopted  by  the  Court  in  this 
respect  I  conceive  to  be  extremely  sound:  the  general 
ground  being,  that  the  Court  cannot  interfere  with  a  legal 
title  of  any  description  unless  there  be  some  equity  by  which 
it  can  affect  the  conscience  of  the  Defendant  Where  there 
is  an  entire  want  of  privity  between  the  Plaintiff  and  the 
Defendant,  and  the  Defendant  is  simply  a  wrongdoer  at 
law,  this  Court  does  not  take  upon  itself  to  interpose,  unless 
in  certain  very  exceptional  cases. 


(a)  2  MoU.  78. 


(b)  Id.  81. 
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One  such  exceptional  case  is  that  of  destructive  trespass        1858. 
against  property  of  which  another  is  in  possession ;  a  mere      tIl^^ 
trespasser  comes  upon  property  as  to  which  he  recognises       (£&ri) 
your  right  to  possession,  and  invades  that  property  either   Hope  Scott. 
by  mining  or  by  cutting  down  timber  without  a  colour  or      judgmeni. 
shadow  or  pretence  of  title,  and  the  property  may  be  de- 
stroyed before  you  can  arrest  his  proceedings  at  law.     But 
even  that  was  not  recognised  as  a  case  for  the  interference 
of  the  Court  untD  after  a  considerable  struggle  in  the  mind  of 
Lord  Thiiriow,  who,  I  behove,  is  to  be  considered  as  having 
established  the  doctrine  that  in  such  a  case  the  action  of 
the  Court  may  be  safely  invoked,  nor  until  he  himself  had 
several  times  refused  to  act  under  such  circumstancea 

Subject  to  these  exceptional  cases,  the  rule  is  as  I  have 

stated    As  regards  the  enjoyment  of  the  ordinary  rents 

and  profits  of  an  estate,  this  Court  has  never  assumed  a 

right  to  interfere  with  that  title,  which  the  law  confers  upon 

every  terre  tenant  in  possession  of  real  property, — a  title  to 

be  traced,  no  doubt,  to  the  feudal  doctrines  of  our  law,  by 

which  the  lord  had  a  right  to  require  that  he  should  always 

be  able  to  know  his  tenant ;  possession  on  the  part  of  the 

tenant  was  the  best  means  of  affording  to  the  lord  that 

knowledge ;  and  the  tenant  who  owed  duties  to  his  lord, 

(and  very  onerous  those  duties  were  at  the  period  when  the 

feudal  law  was  in  its  full  vigour),  had  a  right  to  all  the 

benefit  of  the  property  in  respect  of  which  he  was  bound  to 

perform  such  dutiea     The  title  by  possession  has  been 

always  treated  by  the  law  as  so  sacred  that  it  is  well  known 

to  many  of  us  firom  the  cases  to  be  found  in  the  books  and 

othervrise,   that  some  estates   in  this  kingdom  are  held 

without  the  least  pretence  of  any  other  title.    Many  estates 

have  been  originally  entered  upon  simply  under  a  devise 

from  a  mere  tenant  for  life,  proved  most  satisfactorily  to  be 

merely  tenant  for  life;  and  yet,  upon  the  ground  that  the 

Court  recognises  the  person  in  possession  as  the  owner  till 

VOL  IV.  I 
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1858.  some  other  person  by  a  stronger  title  has  cast  him  out, 

^j^^^  unless  it  can  find  something  in  the  shape  of  fraud,  which 

(Earl)  "^as  the  case  in  Huguenin  v.  BaaeUy  (a),  something  by 

Hope  Scott,  which  it  can  fasten  upon  the  conscience  of  the  person  so 

Judgment  ^  possossion,  the  Court  invariably  refuses  to  interfere. 

But  although  I  do  not  find  any  case  in  which  this  Court 
has  actually  interfered  under  such  circumstances,  I  do  find 
observations,  which  certainly  appear  to  have  some  leaning  in 
favour  of  interference,  attributed  to  a  very  eminent  Judge 
of  long  experience  in  the  practice  and  principles  of  this 
Court,  Sir  Anthony  Hart,  when  Lord  Chancellor  otirdand, 
in  the  case  of  Lord  Fi/ngal  v.  Blake  (6),  and  the  following 
case  of  Lloyd  v.  Lord  Trimleston  (c). 


The  case  of  Lord  Fi/ngal  v.  Blake  was  this  : — first,  there 
was  an  application  before  action  brought,  which  was  refused. 
Then,  afler  action  brought,  some  discussion  took  place,  and 
at  last  there  was  an  arrangement  by  consent,  and  a  receiver 
was  appointed,  and  all  the  subsequent  proceedings  took 
place  after  that  consent  had  been  given.  Then  a  further 
application  was  made  aft;er  the  result  of  the  trial  and  the 
several  other  proceedings  had  in  the  cause.  That  being  the 
position  in  which  the  matter  stood.  Sir  Anthony  Hart  says, 
on  the  last  application  that  came  before  him,  "What  I 
propose  to  do  is  only  a  temporary  interference  as  to  the 
possession  of  the  estate ;  and  I  think  it  is  in  conformity 
with  the  principles  of  this  Court  to  direct  not  only  an 
account  of  the  rents  received  by  the  heir,  and  of  the  pro- 
duce of  the  timber  cut  down  by  him,  but  also  to  direct  a 
receiver  to  take  the  possession.  The  stress  of  the  argument 
has  gone  upon  the  supposed  imperfection  of  Lord  Fi/ngal'a 
title,  as  beneficially  entitled  to  take  in  the  contingency  of  the 
failure  of  the  precedent  estate.  But  I  put  Lord  Fingal'a 
beneficial  title  out  of  the  question.     The  argument  by  Mr. 

(a)  14  Ves.  273.  (b)  2  MolL  50.  (r)  Id.  81. 
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Hol/mee  has  put  it  most  strongly,  that  there  is  no  devise  of 
the  real  estate,  that  there  is  a  pure  intestacy  as  to  the 
seisin  of  the  real  estate,  and  that  the  effect  of  the  devise  (^^^) 
extends  only  to  an  equitable  obligation  on  the  legal  estate  Hope  Scott. 
in  the  hands  of  the  heir.  If  this  were  so,  if  there  was  no  judgntent 
devise  away  firom  the  heir,  if  the  inheritance  were  now  de- 
volved upon  the  Defendant,  the  heir  at  law,  I  certainly 
should  ponder  long  before  taking  it  away  firom  him.  But 
I  am  of  opinion  the  real  estate  is  devised  away  from  the 
heir.  It  is  admitted  on  all  hands,  this  wiU  is  sufficient  in 
fixrm  if  sufficiently  expressed ;  and  I  cannot  see  how  it  can 
be  doubted  that  the  whole  real  estate  has  been  given  to 
the  trustees^  although  there  may  be  indeed  a  question 
whether  the  estate  so  given  to  the  trustees  is  temporary  or 
perpetual  "'(a).  Then  after  going  through  the  language  of  the 
will,  he  says :  "  The  consequence  of  this  is,  that,  inverting 
the  argument  used,  the  heir  was  a  wrong-doer  from  the 
beginning,  and  he  is  not  to  put  the  devisees  to  recover  the 
estate  by  ejectment  while  the  Court  has  the  control  to  direct 
the  possession.  *  *  *  If  indeed  the  heir  took  by  descent, 
the  Court  would  look  at  his  rights  with  great  deliberation, 
and  not  without  apprehension  would  it  dispossess  him  of  the 
legal  possession ;  but  here  the  heir  has  no  legal  possession, 
but  his  title  is  only  worked  out  by  showing  either  that  the 
trustees  took  only  a  chattel  interest,  of  which  the  purposes 
have  been  answered,  or  that  there  is  no  valid  subsisting 
devise  to  them  whatsoever.  The  former  can  only  be  shown 
to  the  Court  by  the  Master's  finding ;  and  in  the  meantime 
the  Court  must  take  care  of  the  issues  and  profits  of  the 
land."  Then  he  says,  if  "  the  limitations  were  palpably  too 
remote  or  clearly  uncertain,'"  he  should  not  be  disposed  to 
interfere  (6). 

All  that  is  in  favour  of  non-interference  in  a  case  where 
there  is  any  legal  possession  or  right  in  the  heir ;  and  the 

(a)  2  Moll.  74,  75.  (6)  Id.  76,  77. 

I  2 
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1858.        result  is,  that  in  that  case  I  do  not  find  anything  to  support 


Talbot 
(Earl) 


Lord  Talbot's  contention. 


Hope  Scott.  In  Lloyd  V.  Lord  TrirrUeston  (a),  there  was  an  observa- 
judgmenL  ^^^^  which  seemed  more  nearly  applicable  to  one  of  the 
charges  in  this  bill  There  the  suit  was  instituted  by  Lady 
TrmUeston,  claiming  as  devisee  under  her  husband's  will, 
to  have  his  will  established.  Upon  the  death  of  Lord 
TrvnUeston  in  1813,  she  had  continued  in  possession  of  the 
mansion  house  and  obtained  possession  of  lands  from  the 
tenants ;  and  the  heir  at  law,  being  unable  to  change  the 
possession,  prevailed  upon  the  trustees  under  a  prior  deed, 
made  in  1810,  to  use  their  legal  estate  for  that  purpose. 
They  accordingly  brought  their  ejectment;  and  in  1820, 
Lady  Trvndeston  was  evicted,  and  the  then  Lord  TrinUeston, 
or  his  son  the  Hon.  Thomas  BamewaU,  was  let  into  pos- 
session of  the  mansion  house  at  a  nominal  rent  Lady 
TriTrUeston  filed  her  bill  claiming  as  devisee  for  life,  and  a 
motion  was  made  for  a  receiver.  The  Lord  Chancellor 
said,  "  The  substantial  injury  would  be,  if  there  was  danger 
that  the  fund  might  be  lost  by  the  insolvency  of  the 
trustees.  If  there  is  no  want  of  substance  in  the  trustees 
to  make  good  what  they  have  received,  or  without  wilful 
default  might  have  received  and  may  hereafter  receive, 
since  they  entered  into  the  possession,  no  ultimate  injury 
will  be  done.  The  result  of  the  proceedings  at  law  touching 
the  will  is,  that  at  present  a  verdict  stands  against  the  will. 
Then  Lord  Trimleston,  being  the  heir  at  law,  and  the  only 
verdict  existing  being  against  the  will,  has,  I  think,  a 
title  to  be  in  possession'"  (6).  So  far,  I  find  no  difficulty.  The 
case  was  one  of  the  clearest  cases  imaginable.  The  heir 
had  availed  himself  of  an  outstanding  interest  in  trustees, 
and  a  verdict  had  been  obtained  against  the  PlaintiflF.  The 
attempt  was  to  oust  the  heir  of  the  possession  that  he  had 
so  got  by  a  person  aa  against  whom  at  present  the  title  had 

(<i)  2  Moll.  81.  (6)  Id.  83. 
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been  determinecL     But  then  Sir  Anthony  Hart  makes  this        i858. 
observation,  upon  which  a  great  deal  of  stress  was  laid      tIlbot" 
during  the  argument :  "  The  possession  which  was  a/)quired        (^^a^O 
by  the  devisee  had  not  the  quality  of  an  authorised  pos-  Hope  Scott. 
session     On  the  death  of  the  ancestor  the  heir  has  title  to      judgment, 
enter  and  retain  possession  until  the  Court  interposea     If 
it  be  said  that  the  devisee,  being  let  into  the  possession  by 
the  £Givour  of  the  occupiers,  acquires  any  right,  that  would 
be  to  adjust  the  possession  according  to  the  wiU   and 
pleasure  of  mere  casual  persons  who  happened  to  be  the 
occupying  tenants  at  the  death  of  the  testator.     But  my 
opinion  of  the  law  is  this,  that  the  heir  has  uponthe  instant 
of  the  deaih  of  his  ancestor  in  possession  a  right  to  enter 
and  to  turn  out  by  the  shoulders  a/ny  other  person,  except 
only  the  widow,  who  has  a  right  to  stay  until  her  dower  is 
assigned  to  her''  (a). 

Now  J  have  a  little  di£Sculty,  I  candidly  confess,  in  com- 
prehending that  observation.  If  it  was  meant  to  apply  to 
anything  more  than  a  firaudulent  occupation  or  possession, — 
if  it  was  meant  to  apply  to  the  case  of  a  fair  contest  between 
a  devisee  and  the  heir,  the  devisee  being  more  fortunate  in 
getting  the  tenants  to  attorn  to  him  than  the  heir,  I  cannot 
understand  it;  for  it  does  not  seem  to  be  law  to  say  that  the 
devisee,  being  let  into  possession  by  favour  of  the  tenants, 
does  not  acquire  any  right  Unquestionably,  he  does  ac- 
quire a  very  substantial  right  If  the  devisee  obtains  pos-  - 
session  of  the  estate  by  the  tenants  attorning  to  him,  he 
holds  the  estate  till  some  other  person  can  shew  that  he,  as 
heir,  or  otherwise,  has  a  better  right  to  possession.  It  seems 
to  me,  that  the  observations  of  the  Lord  Chancellor  must 
have  been  meant  to  apply  to  some  case  of  fraudulent  or 
fordUe  possession,  which  the  law  will  not  recognise;  because 
he  speaks  of  the  heir  having  a  right  to  enter  and  'Hum  out" 
the  devisee  **  by  the  shoulders." 

(a)  2  Moll.  83. 
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1858.  [Mr.  Jcmies. — ^There  the  devisee,  Lady  TrvnUeston,  had 

^fj^^^  obtained  possession  by  favour   of  the  tenants,  and  then 

(Earl)  complained  that  the  heir-at-law  had  got  the  trustees  to 

Hope  Scott,  use  their  legal  estate  to  evict  her.] 


Judgment, 


The  Vice-Chancellor. — So  I  observe.  The  Lord  Chan- 
cellor said,  the  devisee  had  no  better  right  in  any  way.  Li 
truth  she  had  not  the  legal  estate,  and  those  who  had  the 
legal  estate  had  used  it  against  her,  and  in  favour  of  the 
heir ;  and  the  heir  having  obtained  a  verdict,  the  Lord 
Chancellor  thought,  justly  and  properly,  it  was  not  a  case 
in  which  he  could  interfere.  Sir  ArUhony  Hart  was 
much  too  great  a  judge  to  mean — and  it  is  manifest, 
from  what  he  says  in  the  subsequent  passage  as  to  the 
right  of  the  heir  to  enter  and  turn  out  the  devisee  by 
the  shoulders,  that  he  did  not  mean — ^to  apply  the 
observation  I  have  read  to  such  a  possession,  on  the 
part  of  the  devisee,  as  would  put  the  heir  to  legal  process 
for  the  recovery  of  his  right  He  could  not  have  meant 
such  a  possession  as  that  of  the  Defendants  to  tiiis  bill : — a 
possession  by  persons  claiming  a  right,  and  who,  by  favour 
of  the  tenants,  and  by  getting  the  tenants  to  attorn  to 
them,  have  entered  into  the  receipt  of  the  rents  and  profits. 
That  is  a  possession,  which,  I  apprehend,  it  ^ould  be 
found  extremely  difficult  to  dispute,  except  by  ejectment 
I  know  of  no  process  by  which  such  a  person  could  be 
turned  out  by  the  shoulders,  or  dealt  with  in  any  way 
except  by  formal  proceedings  in  a  court  of  law. 

Considerable  inconvenience  may  be  occasioned  in  this  as 
in  many  other  cases,  in  consequence  of  the  rule  which  the 
law  has  thus  adopted,  out  of  respect  to  title  by  possession; 
— ^indeed,  the  law  goes  further,  for  if  the  tenant  without 
attorning  to  any  one  choases  to  hold  adversely  for  his  own 
benefit,  until  the  possession  is  converted  by  lapse  of  time  into 
an  absolute  interest,  he  is  allowed  to  take  his  chance  of  re- 
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maining  undisturbed  until  a  better  title  is  established   But        1858. 
whatever  inconyenience  may  be  the  consequence,  I  find  no-      tIlbotT 
thing  in  the  observations  of  Sir  Anthony  Hart,  or  elsewhere,        t^""^) 
to  justify  interference  upon  that  ground.     I  find  nothing   Hope  Scott. 
in  the  allegations  in  this  bill  that  I  can  treat  as  stating  a      judgmnt. 
fraudulent  collusion  between  the  Defendants  and  the  tenant& 
The  bill  alleges  expressly,  that  **  the  Defendants  notified  to 
all  the  tenants  of  all  the  settled  estates,  that  they  were  entitled 
to  receive  all  the  rents  of  all  the  settled  estates ;""  that  is  to 
say,  by  virtue  of  their  allied  right  under  the  will,  they 
notified  to  all  the  tenants  that  they  were  entitled  to  receive 
all  the  rents ;  and  some  of  the  tenants  adopted  that  view  and 
attorned  to  them.    I  cannot  read  that  passage  as  amounting 
to  any  case  of  firaud  which  would  justify  the  Court  in  inter- 
fering.   There  is  not  a  single  authority  in  the  books  for 
the  appointment  of  a  receiver  for  a  person  out  of  possession, 
against  a  person  in  possession,  the  person  out  of  possession 
simply  alleging  a  legal  title,  nor  can  any  shadow  of  a 
dictum  be  foimd  to  support  such  a  view.     And  if  authori- 
ties  to  the  contrary  are  less  nimxerous  of  late  years,  it  is 
because  attempts  of  this  kind  have  of  late  years  been  less 
fi^uent  than'they  were  formerly. 

With  r^ard  to  the  large  amount  at  stake,  I  apprehend 
that  makes  no  difference  in  the  principle  upon  which  the 
case  is  to  be  decided.  That  principle  is  the  same  whether 
the  rental  be,  as  here,  35,000^.,  or  only  2,000^.  or  SfiOOl 
a-year.  And  with  regard  to  the  argument  that  irremediable 
injury  will  be  occasioned  in  the  loss  of  the  rents  and 
profits  in  case  a  receiver  is  not  appointed,  I  think  there  is 
the  same  injury  done  in  a  vast  number  of  cases  from  inter- 
fering with  the  rents  and  profits  against  a  person  having 
legal  possession.  To  deprive  him  of  that  possession  may 
cause  him  irreparable  injury.  All  his  arrangements  in 
bringing  up  his  family  may  be  interfered  with.  The 
Court  may  be  inflicting  as  much  injury  by  granting  a 
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1858.        receiver,  as  by  withholding  it     And  the  result  is>  that  I 

^yIl^      can  neither  find   any  semblance  of  authority,  nor  can  I 

(Earl)       conceive  of  any  rational  ground  upon  principle,  for  holding 

Hope  Scott,    that  where  one  person  is  in  possession  of  the  rents  and 

Judgment     profits,  claiming  to  be  the  holder  by  a  simple  legal  title, 

and  another  person  claims  to  hold  by  a  like  legal  title, 

the  former  can  be  ousted  in  this  Courts  until  that  legal 

title  has  been  finally  determined  at  law. 

The  next  point,  before  coming  to  the  question  as  to  the 
timber, — and  it  is  one  upon  which  some  reliance  was  placed 
in  argument, — ^is  the  charge  in  the  bill  that  there  are  rents 
to  the  extent  of  5000{.  a-year  arising*  from  certain  estates, 
the  tenants  of  which  have  not  attorned  to  either  of  the 
daimanta  The  answer  to  that  part  of  the  case  is,  that  here 
again  the  Plaintiff  is  standing  on  his  legal  title.  He  does 
not  tell  the  Court  that  he  has  taken  any  proceedings  against 
the  tenants  in  question.  He  cannot  at  present  assume  that 
the  tenants  will  not  pay  him  in  the  event  of  his  taking  such 
proceedings ;  and  it  is  clear,  that,  if  he  took  such  proceedings 
against  any  tenant,  he  would  either  recover  the  rent,  or  the 
tenant  would  file  his  bill  of  interpleader. 

This  leads  me  to  notice  the  argument  that  the  present 
bill  is,  in  truth,  no  more  than  a  consolidation  of  several 
bills  of  interpleader,  and  that,  if  the  Court  interferes  upon 
a  bill  of  interpleader,  the  same  interference  ought  to  take 
place  at  the  instance  of  one  of  the  litigant  parties.  But  the 
principle  is  as  different  as  can  be  conceived.  The  Court 
acts  upon  bills  of  interpleader,  because  a  tenant,  who  is 
perfectly  innocent,  and  who  cares  nothing  about  the  dispute 
between  two  claimants,  is  left  in  uncertainty,  upon  the  death 
of  his  landlord,  as  to  who  is  his  new  landlord.  He  is  willing 
to  recognise  fully  the  title  of  the  new  landlord  whenever  he 
is  ascertained.  But  A.  says,  he  is  the  late  landlord's  heir 
or  devisee,  and  the  person  entitled  to  sue  the  tenant  for 
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Talbot 
(Earl) 


rent;  and  B.  says  the  same.  The  difficulty  has  been  caused  1858. 
not  by  the  tenant  but  by  the  deceased  landlord  having  de- 
vised the  property^  by  uncertainty  who  is  heir,  or  the  lika 
There  are  two  persons  claiming ;  the  tenant  knows  nothing  Hopb  Scott. 
of  either ;  he  only  desires  to  be  discharged.  That  the  tenant  judgnumt, 
under  such  circumstances  should  be  indemnified  and  saved 
harmless  is  manifest  equity ;  and  the  tenant,  therefore,  has 
his  right  to  interpleader.  But  how  has  that  any  bearing 
whatever  upon  the  right  here  claimed  by  the  Flainti£f,  for 
one  of  the  claimants  who  is  out  of  possession  to  come  here 
and  oust^  in  effect,  by  means  of  a  receiver,  the  other 
claimant,  who  has  been  more  fortunate  in  obtaining  pos- 
session, and  with  it  the  legal  right  which  possession  gives  ? 


To  return,  however,  to  the  charge  as  to  the  rents  payable 
by  tenants  who  have  not  attorned  to  either  party,  and  the 
danger  of  those  rents  being  lost :  it  does  not  appear  to  me 
that  there  is  any  necessity  for  those  rents  being  lost  They 
will  be  recovered  either  by  the  Plaintiff  bringing  actions  for 
them  against  the  tenants,  and  the  tenants  paying  them 
when  the  Plaintiff  has  brought  those  actions ;  or,  if  the 
tenants  do  not  pay  them  in  those  actions,  they  will  take 
care,  for  their  own  sake,  to  pay  them  here.  One  of  these 
two  things  they  must  do ;  and  whichever  course  they  take, 
the  rents  will  be  paid,  and  the  Plaintiff  will  have  his  full 
and  effectual  remedy. 


The  part  of  the  case  which  relates  to  the  timber  is  really 
the  only  part  of  it  that  can  occasion  any  difficulty  or  hesita- 
tion. With  regard  to  the  timber,  the  authorities  certainly 
are  exceedingly  strong  against  the  right  to  any  relief  upon 
a  bill  of  this  description,  even  where  the  bill  contains  strong 
averments  of  waste  by  the  Defendant,  that  Defendant  being 
a  person  in  possession  and  claiming  under  a  legal  title.  At 
the  same  time,  there  are  authorities  looking  the  other  way ; 
and  there  is  not  only  upon  this  point  the  observation  of  Sir 
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1858.        Anthony  Hart,  to  whom,  as  I  have  said,  every  deference  is 

^^£^^^      to  be  paid  for  his  knowledge  both  of  the  principles  and 

(Earl)        practice  of  the  Court,  but  there  are  also  the  authorities 

Hope  Scott,    enumerated  by  Vice-Chancellor  Knight  Brnice,  in  his  judg- 

Judffment.      ment  in  Haigh  v.  Jaggar  (a),  and  which,  no  doubt,  were 

the  very  authorities  present  to  the  mind  of  Sir  Anthony 

Hart,  besides  many  other  cases  with  which  he  had  become 

acquainted  in  his  long  experience,  and  which  might  not 

have  found  their  way  into  the  books. 

In  looking  through  those  authorities  it  is  easy  to  see  that 
there  has  been  some  fluctuation  as  to  whether  relief  should 
be  given  even  in  a  plain  and  manifest  case  of  this  de- 
scription, where  A.,  being  in  possession  of  a  close,  and  his 
possession  being  undisputed,  a  mere  trespasser  comes  under- 
ground to  take  his  mines,  or  enters  above-ground  by  collu- 
sion with  the  tenant  (and  he  could  not  enter  except  by 
collusion  with  the  tenant),  and  removes  a  part  of  the  sub- 
stance of  the  inheritance,  be  it  timber  or  be  it  mineral 


At  flrst.  Lord  Thurlow  refused  relief  even  under  such 
circumstances ;  but  afterwards  (as  Lord  Eldon  notices  in 
numerous  cases)  Lord  Thurlow  changed  his  mind,  and 
considered  that  relief  ought  to  be  given.  Perhaps  the  best 
instance  of  that  is  a  case  in  which  both  processes  took  place 
in  Lord  Thurlow'a  mind,  viz.  an  inclination  in  the  first 
instance  strongly  in  favour  of  the  legal  title,  and  then  a 
change  afterwards,  upon  tiie  ground  that  there  might  be 
equitable  circumstances  affecting  the  conscience  of  the  De- 
fendant, which  would  entitle  the  Court  to  interfere.  That 
is  the  case  of  Ha/mUton  v.  Woraefold  published  in  a  note  to 
Courthope  v.  Ma/pplesden  (6),  as  shortly  stated  from  a  note 
by  Sir  Scrniud  RomiUy :  "  The  bill  stated  that  the  Plaintifif 
was  seised  in  fee,  that  his  title  had  but  recently  accrued, 
and  the  tenants  had  not  yet  paid  him  any  rent ;  that  the 

(a)  2  Coll.  236.  (b)  10  Ves.  290. 
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Defendant    Woraefold  pretended  to  have  some  claim  to        1858. 
the  estate,  and  had  given  notice  to  the  tenants  to  pay  their       talbot 
rent  to  him ;  that  he  had  entered  upon  the  estate  with  the        ^^^^ 
permission  of  the  other  Defendants,  the  tenants  ^ — (so  that    Hope  Soott. 
there  is  a  difference  between  that  case  and  the  case  before      j^dgmmit, 
me;  for  here  the  bill  allies  simply  the  receipt  of  the  rents 
and  profits  by  &vour  of  the  tenants ;  not,  as  in  HwmiUon  v. 
WoTsefold,  an  entry  upon  the  material  property  with  the 
permission  of  the  tenants,  who  were  entitled  of  course  to 
keep  the  Defendant  out    of  possession) — ''  and  had  cut 
timber,  and  threatened  to  cut  more.     The  bill  therefore 
prayed  that  Woraefold  might  be  restrained  from  commit- 
ting waste,  and  that  the  tenants  might  be  restrained  from 
permitting  it" — (It  is  clear  that  the  Plaintiff's  case  was 
not  simply  that  Woraefold  had  got  the  rents  and  profits 
firom  the  tenants,  but  that  there  was  actual  collusion 
between  the  tenants  and  the  Defendant ;  and  that,  by  means 
of  such  collusion,  and  by  aid  of  the  tenants,  the  Defendant 
was  admitted  into  possession  and  committed  the  waste, 
and  the  tenants  were  made  Co-defendants) — "  The  Lord 
Chancellor,  upon   the  motion  for  the  injunction,  at  first 
had  some  difficulty  about  granting  it,  Woraefold  being  a 
mere  trespasser;  but  at  length  his  Lordship  granted  the 
injunction  against  both  Woraefold  and  the  tenants." 

In  Courthope  v.  Mappl€aden(a),  in  which  that  case  was 
cited,  the  Plaintiff  charged  the  Defendant  with  entering 
and  committing  waste  by  collusion  with  the  tenant ;  and 
Lord  Eldon  said :  "  I  have  no  difficulty  in  granting  the 
injunction  in  this  case,  but  I  will  not  be  bound  as  to 
what  is  to  be  done  upon  a  mere  trespass,  though  it  is 
strange  that  there  cannot  be  an  injunction  in  that  case  to 
prevent  irreparable  mischief,  the  rather  as  there  is  a  writ 
at  common  law,"  (that  is  the  writ  of  estrepement  referred 
to  by  Vice-Chancellor  Knight  Bruce  in  Haigh  v.  Jag- 

(a)  10  Ves.  290. 
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gar  {a),  and  which  is  now  abolished),  "to  prevent  the 
further  commission  of  waste  during  the  trial ;  whereas,  if 
the  Court  will  not  interfere  against  a  trespasser,  he  may  go 
on  by  repeated  acts  of  damage  perfectly  irreparabla  But 
the  ground  in  this  case  is,  that  the  trespass  partakes  of  the 
nature  of  waste  more  than  in  general  cases,  the  tenant  col- 
luding; and  if  the  tenant's  act  is  waste  the  act  of  the  other 
must  have  so  much  of  the  quality  of  the  tenant's  act  as  to 
make  it  the  object  of  an  injunction." 


Of  all  the  cases  to  be  found  in  the  books,  that  is  the  one 
which  has  gone  the  farthest  as  to  the  interference  of  the 
Court;  it  does  not  appear  there,  so  far  as  I  can  see,  that 
the  tenant  was  made  a  Co-defendant;  so  that  it  goes  one 
step  further  than  the  case  of  Hamilton  v.  Worse/eld;  but 
the  charge  was  the  same,  that  it  was  by  collusion  with  the 
tenant,  and  Lord  Eldon,  carefully  guarding  himself  against 
a  mere  trespass,  says,  ''  The  tenant  colluding ;  and  if  the 
tenant's  act  is  waste,  the  act  of  the  other  must  have  so 
much  of  the  quality  of  the  tenant's  act  as  to  make  it  the 
object  of  an  injunction."  To  that  length  the  Court  seems 
to  have  proceeded,  but  no  further,  as  far,  at  leasts  as  the 
authority  of  that  case  extends. 


There  are  numerous  instances  in  which  Lord  Eldon  ad- 
verted, as  he  did  there,  to  the  difficulty  of  interfering  in  a 
case  of  mere  trespass.  Perhaps  the  strongest  instance  of  that 
kind  was  that  of  Smith  v.  CoUyer  (6),  in  reference  to  which 
Vice-Chancellor  Knight  Bruce,  in  Haigh  v.  Jaggar  (c), 
makes  this  observation :  "I  am  not  perfectly  satisfied  that  in 
the  same  circumstances  (as  far  as  they  are  to  be  collected 
from  the  report,)  this  Court  would  not  now  grant  an  injunc- 
tion. The  PlaintiSs  seem  there  to  have  been  in  possession, 
substantially,  and  infants."  In  that  case  there  was  an  out- 
standing mortgage,  which,  as  I  presume  from  the  view  taken 

(a)  2  C^)ll.  235.  (ft)  8  Vc8.  89.  (r)  2  CoU.  236. 
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by  the  Vioe-Chancellor,  he  conceived  to  be  held  for  the        1858. 
in£Euit  Flainti£&,  so  that  the  possession  of  the  mortgagee      taj^boT 
was  substantially  a  possession  in  the  infants;  and  the  De-       (i^i) 
fendant,  who  was  cutting  down  timber  in  virtue  of  his    Hope  Scott. 
alleged  right  as  heir,  was  out  of  possession,  and  had  no  legal     judgment, 
interest  that  could  properly  have  been  said  to  be  interfered 
with  had  the  injunction  been  granted.     That  only  shows 
how  strong  the  view  of  the  Vice-Chancellor  was  as  to  the 
necessity  for  this  Court  to  take  care  not  to  interfere  to  pre- 
vent the  wrongful  acts  of  a  mere  wrongdoer  in  cases  where 
there   are  no  such  special  circumstances  to  justify  its  in- 
terference. 

Again,  in  Norway  v.  Rowe  (a),  which  is  another  of  the 
cases  referred  to  in  Haigh  v.  Jaggar,  Lord  Eldon  alludes 
to  the  same  sort  of  distinction.  He  says  (6),  "  I  recollect 
hearing  from  either  Lord  Thurlow  or  Lord  Bathurat,  that 
if  the  bill  contained  a  passage,  which  is  frequently  inserted 
now,  that  the  Defendant  pretends  the  Plaintiff  is  not 
entitled  to  the  estate,  he  stated  himself  out  of  Court  There 
was  another  case  where  the  Defendant  to  a  bill  to  restrain 
waste,  stated  that  he  was  in  possession  of  the  estate  by  a 
title  of  his  own,  admitting  that  he  was  let  into  possession 
by  the  Plaintiff's  tenant  without  his  knowledge:  the  Court 
said,  that  being  a  breach  of  the  tenant's  duty  to  his  land- 
lord, the  Defendant's  title  was  for  this  purpose  to  be  taken 
as  no  better  than  the  tenant's ;  and  though,  if  the  Defend- 
ant had  obtained  possession  without  participating  in  that 
breach  of  the  tenant's  duty,  the  Court  would  not  have 
interfered,  they  would  not  permit  him  to  avail  himself  of 
a  possession  so  obtained;  and  upon  that  ground  he  was 
restrained." 

Tliese  are  clear  cases,  in  which  there  being  a  landlord 
and  tenant,  the  landlord  being  the  person  who  has  made  an 

(«)  19  Ves.  144.  ib)  Id.  154. 
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actual  demise,  and  the  tenant,  in  clear  breach  of  his  duty  to 
that  landlord  to  whom  he  owes  allegiance,  having  admitted 
a  stranger,  the  Court  says  that  the  stranger's  act  is  to  be 
Hope  Scott,  the  act  of  the  tenant^  or,  as  Lord  Eldon  says,  is  to  "have 
Judgmmu  the  quality  of  the  tenant's  act.''  The  strongest  case  pos- 
sible in  that  respect  is  that  of  Ha/miUon  v.  Woraefold,  as 
there  the  Plaintiff  stated  that  he  was  not  yet  in  possession, 
the  tenants  had  not  paid  him  any  rent,  and  his  title  had 
only  recently  accrued ;  that  case  is  more  like  this  than  the 
case  of  a  mere  demise  by  a  living  landlord,  from  whom  the 
tenant  took  his  demise  and  against  whom  it  was  a  flagrant 
breach  of  the  tenant's  duty  to  admit  anybody  into  possession. 


These  being  the  only  authorities  I  can  find,  except  the 
case  of  Haigh  v.  Jaggar,  for  saying  that  the  Court  will  in 
such  irreparable  cases  interfere,  I  come  to  the  case  of 
Haigh  v.  Jaggar  itself,  which  is  rather  a  summary  of  those 
authorities,  and  where  the  Vice-Chancellor  simply  says, 
that  he  is  not  convinced,  that,  where  a  man  is  in  possession, 
however  full  and  complete,  of  an  estate,  and  swears  by  his 
answer  that  his  own  title  is  just  and  valid,  and  that  his 
adversary's  title  is  unjust  and  invalid,  that  case  "  does  of 
necessity  prevent  a  Court  of  Equity  from  interfering  (be- 
fore any  judgment  at  law  or  decree  in  equity)  to  restrain 
the  party  in  possession  from  stripping  the  estate  of  its 
timber,  pulling  down  the  mansion  house  upon  it,  or  other 
such  acts." 


I  apprehend  that  the  utmost  extent  to  which  that  obser- 
vation of  the  Vice-Chancellor  goes  as  deduced  from  the 
authorities,  is,  that  he  was  not  satisfied  that  there  may  not  be 
such  flagrant  acts  of  what  the  Court  calls,  in  some  instauces, 
malicious  waste, — acts  which  no  man,  as  mere  owner  in  ordi- 
nary possession  of  the  property  would  do,  but  indicating 
on  the  face  of  them  fraud,  in  which  the  Court  could  not 
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interfere.     For  instance,  a  man  says  "I  know  I  am  in        ^®^- 
adverse  possession,  I  know  there  are  people  litigating  with      Talbot 
me  and  claiming  this  estate  against  me,  and  I  know  they        ^  \,^  ^^ 
are  likely  to  succeed;  and  I  will  take  care  when  they   HopeSoott. 
come  they  shall  find  the  estate  a  desert     I  will  cut  down     Judgment 
every  tree  on  the  estate,  and  I  will  pull  down  the  mansion 
housa''    I  am  not  prepared  to  say,  any  more  than  the 
Vice-chancellor,  that  such  a  case  as  that  would  not  be 
firaud ;  or  that^  in  such  a  case,  the  Courts  if  it  once  arrives  at 
fraud,  would  not  be  strong  enough  to  interfere,  and  prevent 
such  acts  firom  being  perpetrated. 

The  Vice-Chancellor  then  says  "  In  the  case  of  Jones 
v.  Janes,  before  Sir  WiUicmi  Grant  (whose  language  at 
page  173  of  the  report  is  well  worthy  of  observation)  *' — and 
which  I  will  come  to  presently — **  the  PlaintiflF  was  out  of 
possession,  and  there  does  not  appear  to  have  been  a 
distinct  allegation  of  the  commission  or  threat  of  any  waste 
or  destruction.''  (It  appears  now,  by  a  note  to  the  report 
of  Davenport  v.  Davenport  (a),  that  the  bill  in  Jones  v. 
Jones  contained  a  distinct  and  positive  allegation  of 
waste).  "  Such  a  case  as  Mortimer  v.  CottreUy  reported  by 
Mr.  Cox  (5),  would,  I  venture  to  think,  probably  not  re- 
ceive at  the  present  day  the  decision  which  it  received  in 
1789."  Then  he  refers  to  several  other  cases,  all  of  which 
I  have  examined,  one  or  two  of  them  being  only  the  com- 
mon cases  of  application  to  restmin  the  working  of  mines ; 
but  the  rest  having  all  a  more  pointed  bearing  upon  the 
subject  which  the  Vice-Chancellor  was  discussing.  He  refers 
also  to  Vice  v.  Thxymas  (c)  in  the  Stannaries  Court,  where 
a  demurrer  was  allowed  to  a  petition  heard  before  the  Prince 
Consort  as  Lord  Warden  of  the  Stannaries,  assisted  by 

(a)  7  Hare,  219,  n.  (b).  ported   in  a  separate  volume  by 

(b)  2  Cox,  205.  Mr.  Smirke. 

(c)  4  Y.  &  C.  538 ;  and  S.  C,  re- 
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1858.        Lord  Brougham  and  Mr.  Baron  Parke,  upon  the  ground 

Talbot      of  the  remedy  being  at   law.      The   Vice-Chancellor  re- 

^  ^^       marks,  that  the  petition  only  asked  for  a  decree  for  an 

Hope  Scott,   accoimt;  and  SO  far  the  case  would  be  important  as  bearing 

Judgment,      upon  the  first  branch  of  this  case,  viz.  the  receivership.     It 

would  not  have  a  bearing  as  to  the   question  of  Y^aste, 

.    because  I  do  not  observe — and  I  have  looked  at  the  full 

report  of  the  case  by  Mr.  Smvrke, — ^that  any  inquisition 

was  there  asked  for  ;  all  that  was  asked  for  was  an  account 

of  the  minerals  sold. 

And  now,  having  regard  to  the  authority  of  Vice-Chan- 
cellor  Knight  Brvx^y  I  will  look  to  the  case  of  Jones  v. 
Jones  (a),  and  see  what  the  effect  of  that  case  must  be 
upon  the  present  application  of  Lord  Talbot  The  case  of 
Jones  V.  Jones  came  before  Sir  William  Orant,  who  \m- 
questionably  must  be  taken  to  have  been  perfectly  well 
acquainted  with  all  the  authorities  before  Lord  Thurlow, 
and  the  authorities  before  Lord  Eldon;  and  the  observa- 
tions that  had  been  made  both  by  Lord  Thurlow  and  Lord 
Eldon,  upon  this  particular  class  of  cases.  And  in  Jones  v. 
Jones  the  bill  stated  that  William  Jones  deceased  was  at 
the  time  of  his  death  seised  of  large  estates  ;  that  he  died 
intestate  in  January,  1814,  leaving  the  Plaintiff  his  heir  at 
law,  who,  at  his  death,  became  entitled  to  all  his  real  estates. 
It  then  stated  fraud  in  the  obtaining  of  a  will,  and  that  the 
will  had  never  been  proved;  but  that  the  devisees  had 
entered  into  the  possession  of  the  estates  thereby  given  to 
them ;  and  the  trustees  and  executors  had  also  proceeded 
to  act  under  the  trusts  thereby  reposed  in  them  ;  that  the 
Plaintiff  intended  to  bring  actions  for  the  recovery  of 
the  estates;  but  that  he  could  not  proceed  on  account  of 
outstanding  terms,  and  that  he  could  not  hope  for  a  fair 
trial  within  the  county;  and  he  prayed  that  full  discovery 

(«)  3  Mer.  161. 
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Bi%ht  bemade  ;  and  asked  to  reBtrain  the  setting  up  of  the  1858. 
outstanding  terms,  and  to  restrain  them  from  selling  or  tIlboT 
disposing  of  the  estates,  and  from  committing  any  spoil,  (JSmtI) 
waste,  or  destruction  thereon.  It  is  obvious  how  imper-  Hope  Soott. 
fectly  the  bill  is  reported,  because,  as  reported,  it  does  not  judgmmt 
mention  waste  at  alL  But  it  appears  from  a  note  to  the 
case  o{  Davenport  v.  Davenport  (a),  that  the  bill  was  found 
on  examination  to  contain  very  positive  and  distinct  aver- 
ments of  waste,  in  respect  of  which  relief  was  asked.  The 
Defendants  demurred,  because,  although  the  Plaintiff 
sought  to  restrain  them  from  setting  up  the  outstanding 
terms,  he  did  not  aver  that  there  were  any.  Sir  WiUima 
Orant  says, ''  If  this  had  been  a  bill  merely  for  a  discoveiy, 
there  are  several  parts  of  it  to  which  an  answer  must  un- 
doubtedly have  been  given,'"  (then  he  states  what  they 
were) ;  "  but  the  Plaintiff  concludes  with  praying  relief 
upon  the  same  objects  with  reference  to  which  he  had  before 
stated  that  he  only  wanted  a  discovery  in  aid  of  an  action. 
"For  he  prays  that  this  Court  will  declare  that  the  pretend- 
ed will  was  not  the  true  will  of  the  late  WiUia/m  Jonee^ 
and  that  the  same  may  be  delivered  up  to  be  cancelled; 
and,  as  consequential  on  that  relief,  he  prays  an  account  of 
rents  and  profits  of  the  real  estate,  an  account  of  the  per- 
sonal estate,  of  debts  and  fiineral  expenses,  an  inquiry  as 
to  next  of  kin,  and  a  distribution  of  the  clear  surplus  It 
is  impossible  that,  at  this  time  of  day,  it  can  be  made  a 
serious  question  whether  it  be  in  this  court  that  the 
validity  of  a  will,  either  of  real  or  personal  estate,  is  to  be 
determined."  As  to  that  part  of  the  case,  therefore,  there 
could  be  no  relief.  "There  is,  however,"  he  proceeds  to 
say,  "an  alternative  prayer,  that  the  Court  will  direct  an 
issue  to  be  tried  ;  and  then  certain  other  directions  are 
sought  as  applicable  to  that  alternative.  Now,  although 
there  may  have  been  instances  of  issues  directed  on  the 
bill  of  an  heir-at-law,  where  no  opposition  has  been  made 

(a)  7  Hare,  219,  n. 
VOL.  ly,  K 
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1858.  to  that  mode  of  proceedrng,  yet  I  apprehend  that  he  can- 
^j^LBOT  ^^*  insist  on  any  such  direction.  He  may  bring  hifl  eject- 
(Eari)  ment ;  and  if  there  be  any  impediments  to  the  proper  trial 
Hope  Scott,  of  the  merits,  he  may  come  here  to  have  them  removed. 
Judgment,  But  he  has  no  right  to  have  an  issue  substituted  in  the 
place  of  an  ejectment ;''  adding,  that  if  he  can  have  no  issue, 
neither  can  he  have  those  consequenticd  directions  which 
the  bill  asked  only  on  the  supposition  that  an  issue  was  to 
be  granted.  ''As  to  the  title  deeds,"  he  continues,  ''the 
bill  merely  states  the  fact  that  the  Defendants  have  the  pos- 
session of  them,  but  not  that  they  are  in  any  way  necessaay 
to  enable  the  Plaintiff  to  recover  at  law;  he  stands  solely 
on  his  title  as  heir,  and  does  not  show  how  the  required 
production  could  be  of  the  least  service  to  him.  As  Lord 
Rosalyn  says,  in  Lady  Shaftesbury  v.  Arrow8mi4Ji,  'The 
title  of  the  heir  is  a  plain  one,  and  it  is  a  legal  title;  all 
the  family  deeds  together  would  not  make  his  title  better 
or  worse.' "  Then  after  saying  that  the  Plaintiff  came  to 
ask  that  the  Defendants  might  be  restrained  from  setting 
up  outstanding  terms,  but  did  not  aver  that  there  were  any 
such,  he  says  this,  "Thane  is  a  prayer  that  in  the  mean- 
time (that  is  until  the  trial  of  the  issue  or  action)  the  Defend- 
ants may  be  restrained  from  committing  any  spoil,  waste, 
or  destruction  on  the  said  WHUam  Jcmea's  real  estates, 
and  from  selling  or  disposing  of,  or  charging  and  encum- 
bering the  same,  and  that  a  receiver  may  be  appointed.'' 
Then  comes  the  passage  which  Vice-Chancellor  Knight 
Bruce  says  he  thinks  is  deserving  of  special  attention: 
"  No  case  was  cited  in  which  the  Court  has  interfered  at 
the  suit  of  heir  or  devisee  to  restrain  waste,  spoil,  or 
destruction  by  either,  while  they  are  litigating  their  ad- 
verse rights  in  a  court  of  law.  One  should  think  the  case 
of  the  devisee  a  stronger  one  than  that  of  the  heir,  because 
till  the  will  is  set  aside  the  prim&  facie  title  is  in  the  de- 
visee." (He,  therefore,  differs  a  litUe  from  Sir  Anthony 
Bart  in  Lloyd  v.  Lord  Trirrdeston,)    "Yet  in  Smith  v. 
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CoUyer  an  injunctioa  was  refused  when  applied  for  by  the        i858. 
devisee  against  the  heir.     I  own  I  cannot  see  a  very  good      ^jj^^^ 
reason  why  the  Conrt,  which  interferes  for  the  preservation        i^ari) 
of  personal  property  pending  a  suit  in  the  Ecclesiastical    Hope  Scott. 
Court,  should  not  interpose  to  preserve  real  property  pend-      jyjmnent 
ing  a  suit  concerning  the  validity  of  the  devise.    But," 
he  adds,  ''as  a  condition  of  such  interference,  the  Court 
would  expect  it  to  be  shown  that  the  party  appljring  was 
proceeding,  with  all  due  expedition,  to  iHing  the  ques- 
tion to  a  decision;"  whereas  there  that  had  not  been 
abown. 

The  point,  I  apprehend,  to  which  Yice-Chancellor  Knight 
Bruce  directs  attention,  is  that  Sir  William  Orcmt  does 
not  abnegate  the  right  of  the  Court  to  interfere  in  a  case 
like  thi&  He  says,  he  cannot  see  why  the  Court  should 
not  interfere,  and  then  he  goes  on  rather  to  seize  upon  the 
special  circumstance  of  the  omission  on  the  part  of  the 
Plaintiff  to  show  that  he  was  proceeding  with  all  due  expe- 
dition to  bring  the  question  to  a  decision.  That  great  Judge 
was  very  little  in  the  habit  of  seizing  upon  slight  special 
drcumstanoes  in  a  case  to  distinguish  it  from  other  cases ; 
but  whether  it  was  from  feeling  imwilling  to  lay  down  a 
principle  of  such  large  application,  viz.  that  no  interference 
could  under  any  circumstances  take  place,  or  from  feeling 
pressed  by  the  previous  authorities,  especially  that  of  iSmith 
V.  CoUyer,  he  leaves  the  point  in  that  undetermined  form, 
**  The  Court  never  had  interfered  to  preserve  real  property; 
he  did  not  see,  upon  principle,  why  it  should  not^  since  it 
had  interfered  to  protect  personal  property ;  but  as  a  con- 
dition of  such  interference,  the  Plaintiff  must  show  that  he 
has  proceeded  with  all  due  expedition." 

In  that  case,  therefore,  although  the  bill  contained  a 
very  strong  allegation  of  waste  of  the  most  malicious  de- 
scription, that  of  pulling  down  houses  upon  the  property 

k2 
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1858.  in  question,  Sir  W.  Orcmt  refused  to  interfere,  and  he  gives 

Talbot  ^  ^  reason,  that  in  his  experience  he  had  never  known 

(Earl)  gj^  instance  of  the  Court  interfering  under  such  circum- 

,HoPB  Scott,  stances. 


JmbpnmL 


The  reason  may  be  less  satis£9U)tory  now  that  we  have 
in  a  great  measure  emancipated  both  our  lands  and  our 
minds  from  many  conclusions  drawn  from  the  feudal  law  : 
but  many  consequences  of  that  law  remain,  and  must 
remain,  until  altered  by  the  legislature;  and  among  them,  I 
apprehend,  is  the  great  respect  which  is  entertained  towards 
the  terre-tenant,  as  distinguished  from  the  holder  of  mere 
personal  property,  which  has  led  this  Court  to  refuse  (except 
in  cases  of  fraud,  or  of  irreparable  mischief,  as  by  mining  and 
the  like),  to  interfere  against  the  alleged  title  of  the  person 
actually  in  possession. 

As  regards  mere  rents  and  profits  of  real  estate,  there  is, 
of  course,  an  obvious  reason  for  not  interfering  in  the  man- 
ner in  which  the  Court  would  interfere  for  the  purpose  of 
preserving  personal  property.  In  the  case  of  personal  pro- 
perty, it  is  the  whole,  the  corpus,  which  the  Court  is  called 
on  to  preserve  ;  but  the  rents  and  profits  of  real  estate  are 
merely  the  produce  de  anno  in  annum,  which  do  not  require 
the  same  summary  interference.  As  regards  waste,  that  is 
a  case,  to  a  certain  extent,  affecting  the  corpus, — and  if 
it  be  by  mining,  much  more  seriously  aflFecting  the  corpus. 
Upon  that,  Vice-Chancellor  Wigram,  in  Davenport  v. 
Davenport  (a),  was  pressed  with  a  very  able  argimient  I 
do  not  find  the  case  in  MoUoy  cited  before  him,  but  in  the 
face  of  this  decision  of  Sir  William  Grant,  concurring  with 
the  observation  there  made,  of  there  being  no  good  reason 
why  the  Court  should  not  interpose  with  reference  to  real 
and  personal  estate,  and  concurring  with  the  observation  of 
Vice-Chancellor  Knight  Bimce  in  Haigh  v.  Jaggar,  he 

(a)  7  Hare,  -217. 
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refused  tx>  interfere;  no  doubt  the  case  was  one  of  great        1858. 

suspicion,  it  being  a  mere  fishing  bill  by  a  person  who  had 

been  nineteen  years  out  of  possession,  and  there  being  many 

other  circumstances  un&vourable  to  the  Plaintiff's  case.  Hops  Soott. 


Talbot 
(Earl) 


The  result  of  the  authorities  is,  that  there  is  no  case 
whatever  of  such  interference.  The  Judges  have  declined 
to  say, — and  I  respectfully  beg  to  follow  them  in  declining 
to  say, — ^that  there  may  not  be  a  case  made  out  even  with 
reference  to  real  estate,  which  would  be  acknowledged  by 
every  one  to  be  a  case  for  interference.  I  do  not  deny  that 
there  may  be  a  possible  case  in  which,  while  the  parties  are 
in  litigation  on  a  merely  legal  title,  there  may  be  such  utter 
destruction  carried  on,  such  stripping  the  estate  of  its  tim- 
ber (to  take  the  cases  put  by  Vice-ChanceUor  Knight  Bruci), 
or  ptdling  down  the  capital  messuage,  or  such  other  circum- 
stances, as  might  justify  interference.  The  dicta  only  go  to 
such  cases;  in  those  dicta  I  entirely  acquiesce ;  and  if  such  a 
case  should  arise,  I  would  not,  for  one  moment,  suggest 
doubts  whether  so  salutary  a  jurisdiction  might  not  be  exer- 
cised for  the  prevention  of  such  malicious  acts  of  spoil,  tres- 
pass^ and  injury,  while  the  rights  of  the  parties  are  in  liti- 
gation. But,  looking  at  the  authorities,  I  must  say  that  it 
will  require  a  dear  case  of  that  description  to  be  made  out, 
before  the  Court  can  be  called  upon  so  to  interfere. 


Jwdgmad, 


Upon  the  fiebce  of  this  bill  all  I  find  is,  first,  the  case  made 
as  to  the  rents  and  profits,  which  I  have  dealt  with ;  secondly, 
that  with  regard  to  the  alleged  loss  of  rents  and  profits  by 
the  tenants  not  paying  either  party,  which  I  have  also  dealt 
with ;  thirdly,  the  allegation  as  to  the  timber, — ^no  specific 
allegation,  but  a  mere  general  all^ation,  that  they  have  cut 
down  a  considerable  quantity  of  timber, — ^that  some  of  it  was 
of  an  ornamental  character,  and  some  of  it  was  not  ripe  for 
cutting ;  that  they  have  sold  the  same  and  received  the 
proceeds  thereof.     There  is  nothing  like  that  stripping  of 
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1858.  the  estate  of  its  timber,  nothing  like  that  destruction  of  the 
Talbot  property,  which  is  required  before  one  can  interfere ;  and 
^^^)  as  to  the  title  of  the  Plaintiff,  I  do  not  say  it  is  like  the 
Hope  Scott,  case  of  Davenport  v.  Davenporty  a  mere  fishing  bill,  but 
Judj^mmt.  the  title  of  the  Plaintiff  is  in  a  much  less  favourable  position^ 
'  in  many  respects,  than  was  the  case  in  Jones  v.  Jone^,  the 
title  there  alleged  being  that  of  mere  heirship,  and  the  bill 
diarging  that  the  pretended  will  had  been  obtained  by 
fraud.  In  this  case  the  Plaintiff  is  obliged  to  state,  on  the 
faoe  of  his  bill — and  he  states  his  case  perfectly,  £siirly,  and 
honestly — ^that  in  order  to  make  out  his  title  to  the  pro- 
perty in  question,  he  must  make  out  his  title  to  the  Earldom ; 
that  for  this  purpose  he  must  go  through  a  long  pedigree, 
and  exhaust  the  issue  of  numerous  persons  descended  from 
an  ancestor  who  died  as  long  ago  as  the  fifteenth  century ; 
that  the  question  of  his  title  to  the  Earldom  is  actually 
pending  for  adjudication  before  a  branch  of  the  legislature, 
who  have,  as  yet^  come  to  no  determination  upon  it^  and 
who  have  not^  as  it  appears  to  m^  expressed  (although  I  do 
not  think  it  would  make  any  material  distinction  if  they 
had  expressed)  an  opinion  in  favour  of  the  Plaintiff  upon 
more  than  two  of  the  three  obstacles  which  he  found  in  hia 
way.  In  such  a  case,  there  being  other  persons  claiming 
under  an  adverse  title,  who  have  come  into  possession  and 
are  enjoying  the  rights  which  the  law  confers  upon  those 
who  can  obtain  the  attornment  of  the  tenants  and  the 
enjoyment  of  the  estate,  I  think  I  should  be  going  veiy  far 
bey(Hid  anything  which  the  Court  has  hitherto  sanctioned, 
and  I  should  be  actually  overruling  the  case  of  Jones  v. 
Jones,  if  I  held  that  relief  could  now  be  given  to  the 
Plaintiff 

There  is  one  observation  suggested  by  the  ground, 
upon  which  Sir  WiUia/m  Orcmt  seems  to  prefer  resting  his 
decision  ultimately  in  Jones  v.  Jones,  viz.  the  time  the 
Plaintiff  had  allowed  to  elapse  without  proceeding  at  law. 


CASES  IN  CHANCERY.  185 

It  is  true  that  in  this  case  Lord  TaXbot  has  taken  a  wise,        1858. 
and  no  doubt  a  most  beneficial  course,  in  attempting  at       tai^bot 
once  to  establish  his  claim  to  the  peerage  before  the  House        ^^p 
of  Lorda    At  the  same  time,  if  he  wants  such  a  remedy  as    Hope  Scott. 
is  sought  by  this  bill — ^if  he  wants  with  a  high  hand  to  stay      Judgment. 
the  receipt  of  the  rents  and  profits^  and  the  enjoyment  of  < 
the  estates  by  those  upon  whom  the  law  confers  the  enjoy- 
ment till  they  are  displaced,  I  am  by  no  means  so  dear 
that  bis  best  and  most  prudent  course  would  not  have  been 
to  jHXX^eed  (and  it  is  not  contended  by  counsel  that  he 
could  not  proceed)  to  recover  the  estates  at  law.     In  that 
case  he  would  prove  the  patent  of  the  original  Earl,  he 
would  next  prove  his  own  descent,  and  that  he  is  the  person 
^ititled  as  Earl ;  and  I  apprehend  that  it  would  be  no  answer 
to  him,  so  proceeding  at  law,  to  say  that  the  House  of  Lords 
has  not  yet  adjudged  that  he  was  entitled  to  the  Earldom. 
I  do  not  express  the  slightest  opinion,  nor  have  I  come  to 
any  conclusion,  upon  the  result  of  the  proceedings  before 
the  House  of  Lords.     The  question  I  have  to  consider  is, 
whether  he  could  not  have  taken  proceedings  at  law  before 
filing  his  bill,  and  whether,  if  he  requires  the  summary 
remedy  prayed  by  his  bill,  he  ought  not  to  have  satisfied 
this  Court  that  there  is  an  action  pending  at  law  between 
him  and  the  Defendants  in  possession,  which  will  try  the 
right  as  between  him  and  them.     Th^e  is  certainly  no 
averment  in  the  bill  (it  is  contrary  to  the  fact,  and  there- 
fore could  not  be  averred),  that  any  proceeding  in  a  court 
of  law  is  pending  as  to  the  estates  in  question.    Lord  Tcdbot 
is  now  attempting  to  establish  his  right  to  the  peerage  in 
the  House  of  Lords,  and  he  says  that  will  be  a  step  towards 
establishing  his  right  in  the  ejectment 

An  analogous  case  has  occurred  to  me  which  certainly 
might  arise,  and  I  believe  has  actually  arisen — ^the  case  of 
a  devise  to  an  executor  sunply,  no  «tecutor  being  named  in 
the  will,  and  then  another  instrument  naming  the  executor. 
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1858.        and  litigation  pending  in  the  Ecclesiastical  Court  to  ascer- 

^^T^J^^^      tain  who  is  the  executor.  You  would  be  obliged  to  go  to  the 

(Earl)        Ecclesiastical  Court  to  make  yourself  out  exeoutor;  but  you 

HoPB  Scott,   are  executor  before  probate,  and  therefore  you  could  bring 

Judgment,      jowc  action  before  the  suit  in  the  Ecclesiastical  Court  was 

determined  in  your  favour ;  and  I  apprehend  that  if  you 

applied  to  this  Court  to  protect  the  real  estate  pending  that 

suit,  this  Court  would  say  that  an  action  ought  to  be  brought, 

and  would  require  to  be  satisfied  that  there  was  bon^  fide 

litigation  at  law,  between  you  and  the  parties  claiming 

adversely,  to  establish  your  right  to  the  property  which  you 

seek  to  have  protected. 

I  think  if  it  stood  on  that  narrower  ground,  which  I  do 
not  rest  it  on,  because  the  broader  grounds  are  sufficient, 
there  would  be  considerable  difficulty  in  supporting  this 
bill  against  the  demurrer. 

Before  leaving  the  subject  of  the  demiiurrer.I  ought  to 
notice  that  there  is  another  singular  token  of  weakness 
in  the  statement  of  the  Plaintiff's  titla  I  commented 
upon  his  having  that  long  and  difficult  title  to  make  out, 
but  in  the  prayer  he  prays  that  the  rents  of  the  estates  and 
the  proceeds  of  the  timber  sold  by  the  Defendants  may  be 
secured  "  for  the  benefit  of  the  PlaintiflF,  or  the  person  or 
persona  who  shdU  be  found  entitled  to  the  sa/me."  That  is 
a  singular  instance  of  weakness  in  stating  the  titla 

I  come  now  to  the  plea.  The  plea  is  to  that  portion  of 
the  bill  which  seeks  for  a  receiver  in  respect  of  certain 
estates  vested  in  the  Defendants  Mr.  Hope  Scott  and  Mr. 
Serjeant  BeUasis,  as  trustees  for  whoever  may  eventually 
be  shown  to  be  Earl  of  Shrewsbury,  and  as  such  entitled 
under  the  original  Act  to  those  estates.  I  apprehend  it  is  a 
good  plea.  You  ask  to  have  certain  relief  against  me, 
certain  accounts  of  rents  and  profits,  and  other  relief  of 
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that  description,  on  the  ground  that  you  are  the  heir.  You. 
could  not  maintain  the  case  if  you  were  not  the  heir.  You 
could  not  come  here  as  amicus  curiae.  I  plead  that  you  are 
not  heir. 

The  HaintiflF  says,  *'  That  is  not  my  equity.  My  equity  is, 
that  the  thing  is  in  contest  I  aver  that  I  am  heir ;  you  say 
I  am  not ;  and  whilst  the  thing  is  in  contest  I  want  to  have 
the  property  preserved:  and  to  say  that  I  am  not  heir,  is 
only  repeating  what  I  have  said  in  the  bill.  I  have  said  in 
the  bill  that  you  deny  I  am  heir,  and  my  equity  is  founded 
upon  there  being  that  contest  between  us.''  But  if  it  rests 
upon  that,  then  all  the  arguments  previously  applied  to  the 
demurrer  apply  to  the  plea.  If  you  profess  to  rest  upon 
this,  that  during  the  contest  the  Courts  simply  on  the  ground 
of  the  existence  of  a  contest,  will  take  possession  of  the  pro- 
perty, I  apprehend  that  alone  will  not  do,  if  the  Defendant 
by  way  of  defence  to  the  whole  litigation  says,  I  am  pre- 
pared to  prove,  in  the  progress  of  this  cause,  that  you  have 
not  the  slightest  interest  in  the  question  at  issue,  and  that 
you  are  not  in  a  condition  to  maintain  the  bilL  A  negative 
plea  of  no  heir  is  admitted  to  be  a  good  plea  in  all  case&  I 
apprehend  that  the  reajson  the  plea  is  not  usually  put  in, 
that  you  are  not  next  of  kin,  when  you  apply  for  a  receiver 
pendente  lite  in  the  Ecclesiastioal  Court  is,  that  with 
Regard  to  the  question  of  receivership  the  thing  would  be 
wholly  inoperativa  It  appears  to  me,  that,  on  replying  to 
the  plea,  the  suit  is  not  out  of  courts — ^the  suit  is  in  liti- 
gation, the  Court  is  master  of  all  the  facts,  and  knows  that 
there  is  a  question  to  be  tried,  and  with  regard  to  perso- 
nal estate  grants  a  receiver,  if  it  thinks  it  right  xmder  all 
the  circumstances  of  the  case. 


1858. 

Talbot 
(Earl) 

V. 
HOPB  SOOTT. 

JwlffmmiL 


It  seems  to  me  that  this  is  a  good  plea  in  law  to  the  bill. 
I  cannot  conceive  any  more  complete  defence  to  a  bill 
than  to  say,  'You,  the  person  suing  me,  asking  me  to 
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1858.  answer  and  litigate  with  you  certain  questions,  are  an  utter 

Talbot  stranger  and  have  no  interest  whatever  in  the  matter.' 

^  "  ^  You  may  reply  to  that,  '  I  shall  prove  the  contrary  ;'  there 

HoFB  SooTT.  ^jjj  ^jjgjj  ]yQ  a  contest,  and  an  interlocutoiy  application  may 

JudymMi.  be  made  during  that  contest. 

With  r^[ard  to  the  plea  being  overruled  by  the  voluntary 
answer,  I  do  not  think  I  can  hold  that  to  be  the  case,  since 
it  is  an  answer  in  support  of  the  plea.  If  the  answer  dis- 
covered anything  which  these  Defendants  refuse  to  dis> 
cover,  that  would  be  an  overruling  of  the  plea ;  here,  I 
ajqirehend,  there  is  no  overruling  of  the  plea. 

That  was  the  only  objection  urged  to  the  fonn.  I  am 
bound  to  say  that  I  have  not  looked  carefully  into  the  form 
myself,  but  I  have  taken  it  for  granted  that  the  counsel 
have  done  so,  and  have  found  no  other  objection  to  be  made. 

I  must  allow  both  the  demurrer  and  the  plea;  but  I  give 
leave  to  amend  as  to  the  plea.  As  to  the  demurrer,  if  any 
bon&  fide  case  can  be  raised  about  the  timber,  it  woidd  be 
a  proper  case  to  amend  (a). 


MimUe  of         Demurseb  allowed :  Flea  also  allowed,  but  with  liberty  to  amend 
J)«:ree,        go  much  of  the  bill  as  was  covered  by  the  plea, 

(«)  The  Plaintiff*8  counsel  said     bill  could  be  amended  in  this 
they  could  not  suggest  that  the     respect. 
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Mi 


In  The  Same  Cause.  ^^^  ^nd. 


lR  Rolt,  Q.C.,  and  Mr.  Shapter,  Q.C.,  now  moved  for  Junsdietum— 

/•"111  •I'lA  A^  r>t  Receiver — Or- 

a  receiver  of  all  the  estates  comprised  m  the  Acts  43  Geo.  derfor,  against 
3,  and  6  &  7  Vict.,  or  either  of  them,  except  such  as  had  fi^xn^u. 
been  sold  pursuant  to  those  Acts.  „^  -—  , 

^  Where  by  Act 

of  Parliament 

They  rested  their  application  upon  the  groimd  that  the  vested  in  trus- 
Defendants  being  trustees  under  those  Acts,  for  whoever  ^a^*^^^^* 
should  eventually  establish  his  claim  to  the  Earldom,  had  suioect  thereto 

,  ,  ,  ,  'ipoii  trusts 

given  notice  to  the  tenants  to  pay  the  rents  to  themselves,  annexing  the 

not  in  that  character,  not  as  trustees,  impartially,  for  the  ^^to  the^" 

claimant  who  should  be  adjudged  entitled  imder  those  ^jl^5w6t^ 

Acts,    but    as    trustees  for  a  particular  claimant^  Lord  and  the  last 

Edmund  Howard,  claiming  under  the  will  of  the  late  to  disentail  and 

Earl.     They  were  not  holding,  nor  did  they  profess  to  hold,  ^^^^^ 

an  even  hand  ;  and  on  that  ground,  notwithstanding  their  ^^e  earldom 

high  character,  the  Plaintiff  mistrusted  them.  trostees  upon 

trust  for  a  par- 
ticular claim- 

Mr.  James,  Q.a,  Mr.  Caima,  Q.C.,  and  Mr.  C.  HaU,  "^^^^ 

for  the  Defendants,  the  trustees,  opposed  the  motion,  citing  <«pted  that 

Bainhrigge  v.  Baddeley  (a).  ciaiined  to  re- 

ceive the  rents 
in  that  charac- 

At  the  same  time'  they  offered  to  give  an  undertaking  ter,  pending 

J  ^  o   proceedmgs  by 

on  behalf  of  the  Defendants  to  accoimt  for  the  rents  re-  the  Plaintiff  to 
ceived  and  to  be  received  by  them.  chum  to  the 

earldom, — a  re- 
ceiver was  or- 

Mr.  Rolt,  Q.C.,  in  reply. — A  simple  undertaking,  as  deredofthees- 
proposed,  to  account  for  the  rents  would  not  meet  the  case,  vested  in  the 

trustees,  of 
which  the 
tenants  were 
not  paying  rent  to  them;  and  the  Defendants  were  put  upon  an  [undertaking  as  to  the  rest, 
upon  the  ground  that  the  trusts  they  had   accepted  under  the  will  were  in  conflict  with 
the  prior  trusts  upon  which  they  held  the  estates. 

(a)  13  Beav.  355;  5.C.,  3  M'N.  &  Gor.  413. 
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Talbot 
(Earl) 

V, 

HoPB  Scott. 
ArgummL 


There  should  be  a  further  undertaking,  not  in  any  way  to 
deal  with  the  estates  otherwise  than  in  accordance  with 
the  trusts  of  the  Acts  imder  which  they  are  held  by  the 
Defendants.  If  such  an  undertaking  be  withheld,  the 
Plaintiff  is  entitled  to  a  receiver  as  to  the  whole  of  the 
estates  to  which  the  motion  extends.  And  in  any  case 
there  should  be  a  receiver  as  to  all  such  of  the  estates  as 
are  in  the  possession  of  tenants  who  are  not  paying  rents 
to  the  Defendant& 


ju^^mmL     Yice-Chakcelloe  Sir  W.  Page  Wood: — 

This  is  not  by  any  means  the  ordinary  case  of  a  person 
who  claims  an  adverse  interest  having  the  l^al  estate  cast 
upon  him.  Here  the  trustees,  Mr.  Hope  Scott  and  Mr. 
Serjeant  BeUasis,  had  the  legal  estate  before  the  decease 
of  the  late  EarL  That  is  perfectly  dear  upon  the  Acts 
43  Geo.  3,  and  6  &  7  Vict  The  estates  are  vested  in  the 
trustees  in  fee,  upon  the  trusts  declared  by  those  Acts. 
That  being  so,  it  is  not  the  case  of  a  person  who  claims  a 
beneficial  or  adverse  interest,  having  the  legal  estate  after- 
wards cast  upon  him  ;  but  it  is  this : — ^Two  persons,  being 
trustees  for  the  rightful  Earl  of  Shrewsbury,  have  chosen 
to  accept  another  trust,  which  makes  it  their  business  and 
(as  they  may  conceive)  their  duty  to  avoid  discovering  that 
person, — ^in  other  words,  to  avoid  the  very  duty  which  it 
was  incumbent  upon  them  under  their  original  trust  to 
discharge. 


The  only  difficulty  I  find  is  this :— If  Lord  Talbot  had 
come  nearer  to  establishing  his  title,  I  should  have  felt 
very  little  hesitation  in  appointing  a  receiver  over  all  the 
estates  to  which  this  motion  extends.  But  he  has  not  yet 
established  his  title.  There  are  difficulties  in  the  way  of 
his  establishing  it     He  states  very  fairly  what  those  diffi- 
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culties  are.  And  having  regard  to  his  position  in  that 
respect,  it  seems  to  me  that  if  the  trustees  are  accumulating 
the  rents,  of  which  they  are  in  the  receipt^  the  right  course 
will  be,  as  to  the  estates  of  which  they  are  in  receipt  of  the 
rents,  to  be  content,  imtil  the  hearing,  with  an  undertaking 
on  their  part  not  in  any  way  to  dispose  of  the  rents  and 
profits  without  the  leave  of  the  Court  As  to  the  rest  (if 
any)  there  should  be  an  inquiry  and  a  receiver,  but  with 
liberty  for  the  trustees  to  propose  themselves,  because  it 
may  be  advantageous  that  all  should  be  received  by  the 
same  hand. 


1858. 

Talbot 
(Earl) 

9. 
HOPB  SOOTT. 

JudgmmL 


Having  regard  to  the  infirmity  of  the  Plaintiff's  tiile» 
that  is  as  &r  as  I  ought  to  interfera 

The  Plaintiff  should  give  a  similar  undertaking  as  to 
what  he  may  have  received. 


The  Defendants  Hope  Scott  and  BeUasis  undertaking,  as  to  the  es- 
tates comprised  in  the  Acts  43  Geo.  3  and  6  &  7  Vict.,  or  either  of 
them,  except  such  as  have  been  sold  pursuant  to  those  Acts,  not  to  deal 
with  the  net  rents,  after  deducting  the  expenses  of  management  and 
the  charges  created  prior  to  the  decease  of  the  late  Earl,  without  leave 
of  the  Court,  otherwise  than  by  investing  and  accumulating  the  same 
in  their  joint  names  until  the  hearing,  and  the  Plaintiff  undertaking 
in  the  same  way,  let  there  be  an  inquiry  at  chambers  whether  any  and 
which  of  such  estates  are  or  is  now  in  the  possession  of  tenants  who 
are  not  now  pa3dng  rents  to  the  said  Defendants ;  and  appoint  a  re- 
ceiver of  such  estates,  if  any,  with  liberty  for  the  said  Defendants  to 
propose  themselves. 


MimUeof 
Order, 
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^jg^/g** '  LAWRIE  V.  BANKES. 

Jan,  19«i  ^      T 

29th,        XN  the  year  1853,  Mr.  Bankes,  then  a  minor  aged  seven- 

^^to'tvA^*'^  teen,  applied  to  the  trustees  of  his  grandfather's  will  to 

AgefUr—Pro-    purchase  for  him  a  commission  in  the  army;  and  for  that 

ceeds  of  Sale  of  '^  ,-,  r  n  -  /..  /v. 

Commission—   purpose,  and  for  the  purpose  of  his  outfit,  to  raise  a  sum- 

u<m^ral^  cient  sum  of  money  by  a  sale  of  a  portion  of  a  trust  fund 

*^^        in  which  he  had  a  contingent  interest  in  the  event  of  his 

Army  agents  surviving  his  father,  and  out  of  which  the  trustees  had  a 
advancing  rea-  ,       .  ,  «  i»     t  •  • 

sonabiesums  of  power,  m  the  usual  form,  to  raise  money  for  his  mamtenance 
m^OT  onihe  ^"^^  advancement  in  life.  The  trustees  consented;  raised 
asinrance  that  1  300i.  by  sale  of  a  portion  of  the  trust  fund ;  expended 

he  required  ,   .       ,  ,  i.  ...  .  , 

them  for  regi-  8402.  in  the  purchase  of  a  commission  m  a  regiment  then 
j^^^i^w,  in  stationed  in  Irdand,  and  the  remainder  in  providing  his 
^ud'S^  outfit  The  commission  was  purchased  on  the  16th  of 
to  a  Uen  for  the  October,  1 853. 

amount  npon 
the  proceeds  of 

commiwion,  ^^  January,  1854,  Mr.  Bankea,  being  still  a  minor,  sold 

beL*^ed^*  his  commission,  and  the  purchase  money  (840Z.)  was  paid 
with  notice       to  the  Pkintifl^  the  agent  in  Englcmd  of  the  regiment 

of  any  impro- 
priety in  the 

maJalfides^S  Conflicting  claims  to  the  purchase  money  were  set  up ; 
the  transac-  firgt^  ^y  Mr.  Bankcs,  who  brought  an  action  against  the 
Plaintiffs;  secondly,  by  the  Defendants,  the  Canes,  the 
^^J^JJjl^  .  agents  in  Ireland  of  the  regiment,  who  claimed  a  charge 
Advancemmt—  thoreon  for  various  sums  of  money,  amounting  to  1 40i.  1  is,  2d. 

Purchase  of  '^  ®     . 

Commission—  advanced  by  them  to  Mr.  Bankes;  and  thirdly,  by  the 
—i^HutoPro-  tJ^stees,  who  insisted  that  the  purchase  money  in  question 
cud*—Frmtd     ^as  still  subject  to  the  trusts  of  the  will     Under  these  cir- 

on  Power —  "* 

Trustees, 

Proceeds  of  the  sale  by  an  infant  of  his  commission  in  the  army,  purchased  three  months 
previously  at  his  request  by  his  trustees,  under  a  power  to  raise  money  for  his  maintenance  and 
advancement  out  of  a  fund  in  which  he  had  only  a  contingent  interest — Heldy  in  the  absence 
of  fraud,  to  belong  to  the  infant,  although  the  trustees'  object  in  exorcising  the  power  had 
failed  ab  initio. 
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cumstances,  the  Plaintiff  filed  a  bill  of  interpleader,  and        1357. 
for  an  injunction,  which  was  granted  ;  and,  pursuant  to  an 
order  in  the  cause,  the  fiand  was  paid  into  court 


Two  petitions  were  then  presented  in  the  cause,  the  one 
by  the  Canes,  for  payment  of  the  140Z.  14«.  2d,  the  other 
by  Mr.  Ba/nJcee,  who  had  attained  twenty-one,  for  payment 
of  the  balance  of  the  fund  in  courts  now  reduced  by  pay- 
ment of  the  costs  of  the  suit  to  6422.  0^.  lid.  Consols,  and 
492.  4a.  Id  cash. 

The  Canes,  by  an  aflSdavit  in  support  of  their  petition, 
stated  the  circimistances  under  which  the  debt  to  them  was 
contracted.  They  deposed  that  it  was  the  custom  of  the 
Irish  agents  of  regiments  stationed  in  Ireland  to  cash  the 
drafts  of  the  officers  on  the  English  SLgeni  of  the  regiment, 
and  the  simis  which  so  became  due  from  the  officers  of  the 
local  agents  were  considered  as  r^imental  debts ;  that 
accordingly,  in  December  1853,  they  had  cashed  four  drafts 
of  the  Defendant  Bankes  for  sums  amoimting  to  160Z.,  part 
of  which  the  Defendant  informed  them  he  required  to  pur- 
chase horses  to  take  with  him  to  join  his  raiment,  and  the 
rest  SOL  to  enable  him  to  join  his  regiment  at  Dv/ndaik; 
that,  under  Her  Majesty's  orders  and  regulations  for  the 
army,  regimental  agents  are  entitled  to  deduct  from  the 
money  in  their  hands  belonging  to  any  officer  of  the  regi- 
ment the  amount  due  from  such  officer  for  regimental 
stoppages  and  debts,  whether  such  officer  is  or  is  not  a 
minor,  and  without  any  necessity  for  his  consent  or  concur- 
rence ;  and  that  the  simis  which,  imder  the  circumstances 
aforesaid,  were  due  to  them  from  Bankes  for  regimental 
stoppages  and  debts,  amounted,  at  the  date  of  the  sale  of 
his  commission,  to  1582.  3s.  bd.,  since  reduced  by  credits 
for  his  pay  as  comet  to  1502.  14«.  2c2.,  the  amoimt  now 
claimed  by  their  petition. 


StatemenL 
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1867. 
Lawbib 

V. 

Bankbs. 
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The  trustees  filed  an  affidavit  in  opposition  to  both 
petitions,  stating  that  the  Defendant  Bankea  had  never 
served,  and  that  transactions  had  come  to  their  knowledge 
which  led  them  to  believe  that  he  never  intended  to  make 
the  army  his  profession,  but  that  his  real  intention  was  to 
obtain,  by  the  sale  of  his  commission,  money  for  other  pur- 
poses. They  also  stated,  that  the  sums  borrowed  by  the 
Defendant  Bcmkea  of  the  petitioners,  the  Canes,  had  not 
been  expended  by  him  for  the  purposes  for  which  he  pro- 
fessed to  borrow  them,  but  in  part  in  relieving  himself  from 
his  embarrassments. 


Both  petitions  now  came  on  for  hearing. 


Dac^atft.  Mr.  WiUcocky  Q.  C,  and  Mr.  Bromhead,  for  the  Canes,  in 
AfymnmL  support  of  the  first  petition,  contended,  that,  having  regard 
to  the  orders  and  regulations  for  the  army,  as  deposed  to 
by  the  petitioners,  and  to  the  representations  made  to  them 
by  the  Defendant  BamJces,  when  he  obtained  from  them 
the  sums  in  question,  those  sums  had  been  properly  ad- 
vanced, and  the  petitioners  were  entitled  to  a  lien  for  the 
amount  upon  the  fund  arising  from  the  sale  of  the  com- 
mission, whether  the  residue  of  that  fund  belonged  to 
Bankes,  or  was  still  subject  to  the  trusts  of  the  will 

Mr.  Cairns,  Q.  C,  and  Mr.  H.  Stevens,  for  the  Defendant 
Bankes,  if  the  fund  was  his,  were  desirous  that  the  pe- 
titioners should  be  paid. 

Mr.  i2.jB.il.  Hawkins,  in  the  absence  of  Mr.  RoU,  Q.  C, 
for  the  trustees  : — 


The  fund  out  of  which  the  1300Z.  had  been  raised  was 
trust  money,  in  which  Bankes  would  have  no  interest  un- 
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less  he  survived  bis  father,  who  was  still  alive.  The  money 
spent  in  purchasing  the  commission,  which  was  sold  as  soon 
as  purchased,  had  not  been  required  for  the  purposes  for 
which  alone  the  trustees  had  a  power  to  raise  money.  The 
entire  proceeds  of  the  sale  ought,  therefore,  to  have  been 
restored  to  the  trust.  The  sums  borrowed  by  BavJcea  of 
the  petitioners  were  not  expended  for  the  purposes  for 
which  he  had  professed  to  borrow  them,  nor  could  they 
have  been  required  for  such  purposes,  the  trustees  having 
previously  expended  4602.  upon  his  outfit  That  transac- 
tion, therefore,  as  weU  as  the  sale  and  the  original  purchase 
of  the  commission,  was  what  this  Court  would  consider 
fraudulent,  and  the  claim  of  the  petitioners  to  a  lien  would 
not  be  allowed 

A  reply  was  not  heard. 


1857. 


ArgwneHL 


Vice-Chancbllor  Sib  W.  Page  Wood:— 

The  question  seems  to  turn  on  the  army  regulation  de- 
posed to  by  the  petitioners,  that  a  regimental  agent  is 
entitled  to  deduct  from  money  in  his  hands,  belonging  to 
any  officer  of  the  regiment,  the  amount  due  from  the  officer 
for  regimental  stoppages  and  debts,  whether  the  officer  is  or 
is  not  a  minor,  and  without  any  necessity  for  his  consent  or 
concurrence.  And  it  appears  to  be  admitted,  that  the  pro- 
ceeds of  the  sale  of  a  commission  must  pass  through  the 
hands  of  the  regimental  agent. 


Judgment 


In  cases  like  this,  the  Court  must  always  consider  the 
bona  fides  of  the  transaction;  and  if  it  appear  that  an 
officer,  not  being  of  age,  has  applied  to  the  agent  for  a 
reasonable  sum  for  the  purchase  of  a  horse,  and  for  another 
sum,  not  unreasonable  in  amoimt,  to  enable  him  to  join  his 
regiment,  such  sums  would  be  properly  payable  out  of  the 
regimental  frind. 

VOL.  rv.  L 
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Judgment, 


1858. 
Jan^uary. 
StatemenL 
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Here  the  trustees  had  placed  the  minor  in  the  army; 
The  agent  could  only  look  to  the  position  he  filled  in  the 
army ;  and  it  appears  to  me,  that,  unless  the  agent  can  be 
fixed  with  notice  of  any  impropriety  in  the  sale  of  the  com- 
mission, he  is  entitled  to  retain  what  is  due  to  him  for 
advances,  like  the  present,  out  of  the  proceeds  of  the  sale. 

The  lien,  therefore,  of  the  petitioners,  the  Canes,  must 
be  established;  and,  the  fund  being  in  court,  they  are  en- 
titled to  an  order  for  payment  out  of  the  fund  of  the 
amoimt  claimed  by  their  petition. 

Ordered  accordingly. 


The  petition  of  the  Defendant  Bankes  stood  over  to 
enable  that  Defendant  to  file  an  affidavit  in  reply  to  that 
of  the  trustees ;  and  an  affidavit  was  subsequently  filed 
by  him,  in  which  he  denied  the  statement  of  the  trus- 
tees, *'  that  he  had  never  intended  to  make  the  army  his 
profession,  and  that  his  real  intention  was,  to  obtain  by 
the  sale  of  his  commission,  money  for  other  purposes ; " 
and  deposed  in  effect  as  follows :  That  he  was  very  de- 
sirous of  obtaining  a  commission  and  making  the  army 
his  profession ;  that  it  was  in  consequence  of  that  desire 
that  he  had  applied  to  his  trustees  to  raise  the  money ; 
that  in  the  letter  fi"om  the  Horse  Guards,  announcing 
his  appointment,  he  was  informed  that  it  was  necessaiy 
he  should  report  himself  to  the  officer  in  command,  and 
join  the  corps  on  or  before  the  14th  of  December;  that 
accordingly,  before  the  14th  December,  he  proceeded  to 
Dundalk,  where  the  regiment  was  stationed,  and  reported 
himself  to  the  officer  in  command  of  the  regiment^  and 
explained  to  him  that  he  had  several  matters  to  arrange 
and  settle  before  he  could  enter  upon  his  duties,  and  ob- 
tained leave  of  absence  for  that  purpose  for  two  months ; 
that  the  matters  which  he  so  required  time  to  adjust  were 
certain   pecuniary  liabilities  which   he   had   incurred   in 
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London,  and  in  respect  of  which  he  was  at  that  time  being 
sued  in  the  courts  of  law  in  Dublin,  and  for  which,  as  he 
had  not  then  the  means  of  payment,  there  appeared  a  pro- 
bability of  his  being  arrested ;  that  just  previously  to  the 
expiration  of  the  two  months  leave  of  absence  he  again 
reported  himself  to  the  commanding  officer,  and  applied 
for  further  leave,  when  he  was  told  it  was  impossible  to 
grant  him  any  further  leave,  and  if  he  absented  himself 
without  leave,  his  commission  would  become  forfeited; 
that  under  these  circumstances,  and  knowing  he  should 
certainly  be  arrested,  he  was  advised  to  and  did  send  in  the 
necessary  application  to  have  his  commission  sold,  and  the 
same  was  sold  accordingly ;  and  that  shortly  afterwards  he 
was  arrested  and  lodged  in  prison,  at  Dvhlvn,  He  further 
deposed,  that  the  fact  of  his  being  in  pecuniary  embarrass- 
ments at  the  time  when  his  commission  was  purchased,  was 
well  known  to  his  trustees,  he  having  frequently  consulted 
Mr.  Lloyd  (the  partner  of  one  of  the  trustees  in  a  firm 
employed  by  the  trustees  as  their  solicitors,)  upon  the  sub- 
ject of  such  liabilities ;  that  .it  was  his  intention  to  make 
the  army  his  profession,  and  to  have  continued  in  the 
regiment,  and  the  only  reason  for  his  selling  out  was  to 
avoid  a  forfeiture  of  his  commission,  which  he  understood 
would  be  the  consequence  if  he  were  arrested. 


1858. 


Statement, 


This  petition,  now  coming  on  again  for  hearing,  Mr. 
Caiima,  Q.C.,  and  Mr.  H.  Stevens,  for  the  petitioner,  con- 
tended, that,  upon  the  affidavits,  the  petitioner  must  be 
taken  to  have  procured  the  advancement  from  his  trustees 
bond  fide,  and  with  the  intention  of  remaining  in  the  army; 
and  as  the  trustees  knew  of  his  embarrasment  when  the 
purchase  was  made,  the  suggestion  of  fraud  fell  to  the 
ground.  Then,  the  purchase  having  been  actually  made, 
and  the  petitioner  having  joined  his  regiment^  the  com- 
mission became  his  absolute  property. 

L  2 


Jan.  19th, 
Argument, 
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The  Vice-Chancellor. — ^The  cases  on  apprenticeship 
are  somewhat  analogous;  but  in  those  cases  the  apprentice- 
ship had  actually  commenced,  and  taken  effect  to  a  certain 
extent,  and  had  only  terminated  by  some  accident.  Here  the 
peculiarity  is,  that  you  have  fitjled  of  your  purpose  ab  initio- 

Mr.  Gavms,  Q.  C. — ^The  moment  the  trustees  exercised 
iheir  power  to  advance  the  money,  it  was  as  if  they  had 
revoked  the  trusts  of  the  will  pro  tanto ;  they  ceased  to 
have  any  control  over  the  money  advanced.  In  all  these 
cases,  the  only  test  is,  was  there  fraud  ?  were  the  trustees 
kept  in  ignorance  of  fetcts  material  for  them  to  know,  and 
which  had  they  known,  they  would  not  have  advanced  the 
money  ? 

[They  cited  Leche  v.  Lord  Kil/morey  (a),  and  Hirst  v. 
Tdson  (6)]. 

The  Vice-Chancellor. — Suppose  this  had  been  like 
Leche  v.  Lord  KUmorey,  and  the  infant  had  been  pre- 
vented by  ill  health  from  entering  the  army  ? 


Mr.  Caima,  Q.  C. — Then  I  admit  the  money  must  have 
gone  back  to  the  trustees;  but  here  the  commission  was 
actually  bought,  and  became  the  infant's  absolutely. 

Mr.  Hawkins,  in  the  absence  of  Mr.  Rolt,  Q.  C,  for  the 
trustees,  contended,  that,  the  trustees  having  been  induced 
to  purchase  the  commission,  by  statements  and  representa- 
tions which  had  not  been  borne  out  in  fact,  and  which 
amounted  to  what  this  Court  considers  fraud, — the  ^com- 
mission having  been  sold  almost  immediately  afterwards, 
and  before  the  petitioner  had  remained  a  day  with  his  regi- 
ment,— ^the  purpose  of  the  advance  having  failed  ab  initio, 

(a)  Turn.  &  Rusb.  207. 
(&)  16  Sim.  620 ;  S,  C,  affirmed  on  appeal,  2  M'N.  &  Goid.  134. 
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and  that  £Edlure  being  attributable  solely  to  the  acts  of 
the  petitioner  himself,  the  whole  transaction  was  a  fraud 
upon  the  power;  and  the  money  having  come  back  into  the 
control  of  the  Courts  the  trustees  were  bound  to  claim  it 
The  petitioner  did  not  even  depose  that  he  had  joined, 
only  that  he  had  reported  himself 
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ArgumeiU, 


Mr.  Caima,  Q.  Q,  replied. 

The  Yice-Chancellor. — Am  I  to  assume  that  the 
trustees  knew  of  his  debts  when  they  made  the  purchase  f 

Mr.  Hawhms. — ^They  certainly  knew  of  his  debts,  and 
that  he  was  in  difficulties.  But  they  did  not  foresee  he 
would  do  as  he  has  done. 

The  Vicb-CJhancellor.— If  they  knew  of  his  debts,  I 
must  assume  them  to  have  known,  that,  by  the  rules  of  the 
army,  he  could  not  remain  in  the  army  with  those  debts 
undischarged.  I  do  not  see,  therefore,  that  I  can  deal  with  it 
as  a  question  of  fraud.  As  to  the  rest^  I  shall  look  into 
the  authorities,  especially  those  upon  apprenticeship. 

Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood  :— 

The  question  raised  by  this  petition  is,  whether  the 
trustees,  who  had  a  power  of  advancement  in  fsivour  of 
the  petitioner,  having  exercised  that  power  by  piux^hasing 
for  him  a  commission  in  the  army,  any  portion  of  the 
proceeds  of  the  sale,  which  took  place  very  shortly  after 
the  commission  was  purchased,  ought  now,  imder  the  cir- 
cumstances that  have  occurred,  to  be  returned  to  the 
trust. 


Jafk29(A. 
JudgmeiU. 
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The  circumstances  are  shortly  these  : — ^The  young  man 
was  deeply  in  debt  at  the  time  of  the  purchasa  A  question 
was  raised,  whether  there  had  not  been  fraud  on  his  part 
in  applying  to  his  trustees  to  purchase  the  commission,  with 
the  view  and  object  of  afterwards  selling  it  and  obtaining, 
partly  for  himself  and  partly  for  his  creditors,  the  benefit  of 
the  proceeds  of  the  sale.  I  think  that  suggestion  was 
entirely  displaced ;  because  it  appears  that  the  fact  of  the 
embarrassment  which  ultimately  occasioned  his  being  com- 
pelled, almost  immediately,  to  dispose  of  his  commission, 
was  communicated  by  the  minor  to  a  gentleman  who  is 
the  solicitor  and  partner  of  one  of  the  trustees.  It  is  not 
disputed  that  the  fact  of  his  embarrassment  was  known  to 
the  trustees;  and  the  obstacle  which  occurred,  whether 
insurmoimtable  or  not,  being  known  to  them  when  the 
purchase  was  made,  they,  being  acquainted  with  all  the 
facts,  had  an  opportunity  of  exercising  their  discretion.  I 
do  not  see  anything  which  occasioned  the  sale  except  the 
fact  of  the  young  man^s  embarrassment.  And  I  do  not 
think  that  there  was  any  predetermination  on  his  part  to 
obtain  the  commission  for  the  mere  purpose  of  selling  it 


The  purchase  being  made,  he  is  directed  to  join  his  regi- 
ment He  does  join  it — ^for  he  reports  himself,  and,  so  far 
as  I  can  learn  from  those  who  are  informed  on  the  subject, 
reporting  himself  and  obtaining  leave  of  absence  from  his 
commanding  officer,  is  unquestionably  joining.  Having 
joined,  he  obtains  leave  of  absence  for  two  months,  in  the 
hope,  if  possible,  of  settling  these  debts.  In  this  he  failed ; 
the  debts  could  not  be  settled  ;  and  the  result  was,  that, 
without  communicating  with  the  trustees  upon  the  subject, 
the  commission  was  sold,  and  the  money  received  by  his 
army  agent 


He   had  previously  obtained  advances  from  his  army 
agent  for  the  alleged  purpose  of  purchasing  his  outfit     It 
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does  not  appear  that  he  made  that  purchase.  But  I  do  not 
think  that  I  can  look  on  that  as  evidence  of  fraud  existing 
at  the  time  when  the  commission  was  purchased.  Finding 
his  debts  were  greatly  pressing,  he  could  not  effect  the  ob- 
ject he  had  in  view;  and  some  portion  of  the  money  ad- 
vanced by  the  army  agent  seems  to  have  been  applied 
towards  relieving  himself  from  his  embarrassment& 


1858 


JvdgmmL 


With  r^ard  to  the  money  so  advanced  by  the  army  agents 
I  held  that  the  latter  had  a  lien,  and  was  entitled  to  pay- 
ment of  the  amoimt  out  of  the  proceeds  of  the  commission, 
which  reduced  the  frmd  in  court  to  a  comparatively  small 
sum.  The  petitioner  now  asks  that  the  costs  of  all  parties 
when  taxed  may  be  paid  out  of  that  fund,  and  the  balance 
transferred  into  his  own  name. 

In  reserving  judgment,  I  was  anxious  to  examine  the 
authorities  with  reference  to  apprenticeship,  and  I  have 
now  done  so.  Some  of  those  cases  appear  to  have  been 
brought  before  the  Court  in  a  singular  form.  There  seems 
to  have  been,  in  the  minds  of  the  parties  appljdng  to  recover 
the  premiums,  a  degree  of  uncertainty  as  to  whether  the 
in£ant,  or  the  parent  or  other  person  making  the  advance, 
was  the  party  entitled  to  what  might  be  recovered.  In 
some  instances  the  father  and  the  infant  joined  in  making 
the  application.  In  Hirst  v.  Tolaon  (a),  which  came  aAer- 
wards  before  Lord  Cottenham  (6),  the  mother,  who  had  ad- 
vanced the  money  joined  with  the  infant  as  Co-plaintiff, 
.showing  evidently  that  there  was  some  uncertainty  as  to 
the  exact  position  and  rights  of  the  Plaintiflfe  inter  se.  But 
I  find  no  specific  authority  upon  the  subject 

Under  these  circumstances,  looking  to  the  whole  of  the 
transaction,  the  commission  having  been  actually  purchased. 


(a)  16  Sim.  620. 


(6)  2  M*N.  &  Gord.  134. 
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the  young  man  having  actually  joined  his  regiment,  and 
there  being  no  fraud  in  what  has  occurred,  it  appears  to  me 
that,  in  the  absence  of  any  direct  authority  to  the  contrary, 
I  must  hold  the  subsequent  sale  to  have  been  for  his  bene- 
fit Had  the  sale  been  occasioned  by  sickness  or  any  other 
cause  after  two  or  three  months'  service,  that  would  clearly 
have  been  the  result ;  and  although  unfortunately,  in  the 
events  that  have  occurred,  the  whole  benefit  intended  to  be 
derived  from  the  exercise  of  the  power  has  fiuled,  yet,  the 
purchase  having  been  made  and  the  commission  vested  in 
the  young  man»  I  think  it  would  be  too  much  to  hold,  in 
the  absence  of  fraud,  that  the  proceeds  are  not  to  be  dealt 
with  as  his  property.  I  find  no  authority  precisely  in 
point;  but,  upon  principle,  the  commission  having  once  be- 
come his,  and  fraud  not  being  proved,  the  proceeds  must 
be  taken  to  be  his  also. 


The  result  is,  that  there  must  be  an  order  according  to 
the  prayer  of  the  petition. 

Ordered  accordingly.     One  order  upon  both  petitions. 


Jo*,  asrrf  #  SOAR  v.  FOSTER 

^!^^^^  In  the  year  1840,  WVUvam  Hwrris,  deceased,  the  testator 
eeoied  wwb    Jj^  ^q  causc,  married  the  Defendant  Bachd^  his  deceased. 

Stitef^    Mar- 
riage  with,  since 
5  #  6  Witt,  4,  c  64— iVrcfcow  of  Stock  in  joint  Names— PresmnpHtm^RuMng  Trust  for  Pur- 

ekaser,  - 

Purchaae  of  stock  in  the  names  of  the  purchaser  and  his  deceased  wife's  sister,  whom  (in 
form)  he  had  married  since  the  Act  5  &  6  Will.  4,  c  54  and  always  treated  as  his  wife — HM^ 
not  to  raise  a  presnmption  that  it  was  intended  as  an  advancement  or  provision  for  her. 

The  authorities  have  established  that  this  presnmption  will  arise  where  a  purchase  is  made 
in  the  name  of  a  wife,  a  legitimate  child,  or  a  grandchild  whose  father  is  dead ;  and  also,  as  it 
would  seem,  upon  a  purchase  made  in  the  name  of  an  illegitimate  child. 

Observations  on  Beskford  v.  Bec^ord,  Lofft,  490. 
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wife's  sister  (a),  and  afterwards  purchased  6502.  Consols  in        i858. 
the  joint  names  of  himself  and  the  Defendant  as  **  Bachd 
Harris,  his  wife." 


By  his  wiU,  in  1845,  the  testator  bequeathed  to  the  De- 
fendant Bctchd,  in  the  will  described  as  ''  his  wife  Bachd 
Harris  "  (inter  alia),  the  interest  of  all  the  money  he  had 
in  the  public  funds,  for  her  life ;  and  "  at  the  death  of  his 
said  wife,"  he  bequeathed  all  the  principal  sums  of  money 
in  the  said  public  funds  to  the  Plaintiff  Mary  Jams  Soa/r, 
his  daughter  by  his  former  marriage,  and  he  appointed 
"  his  said  wife  Rachd  Harris**  sole  executrix  of  his  wilL 

At  the  time  of  his  death  (Slst  January,  1845),  the  testator 
was  possessed  of  the  6502.  Consols  standing  in  the  joint 
names  of  himself  and  the  Defendant  Rachd,  and  of  602. 
Consols  standing  in  his  own  name. 

After  the  testator's  death,  Rachd  married  the  Defendant 
WiUAa/m  Foster. 

The  bill  was  filed  by  Soar  and  Mary  Ja/m  his  wife 
against  Foster  and  Rachel  his  wife ;  and  it  prayed  that  it 
might  be  declared  that  the  6502.  Consols,  as  well  as  the  502. 
Consols,  formed  part  of  the  estate  of  the  testator  Harris  at 
the  time  of  his  death  ;  and  that  the  Plaintiff  Mary  Jane 
was  entitled  thereto  after  the  death  of  the  Defendant  Rashd; 
and  that  the  Defendants  might  be  decreed  to  replace  the 
6602.  Consols  (which  they  had  sold)  ;  and  for  other  conse- 
quential relief. 

(a)  Lord  Lyndkursfs  Act,  5  &  affinity  should  be  absolutely  null 
6  Will.  4,  c.  54),  by  which  it  was  and  void  to  all  intents  and  pur- 
enacted  "that  all  marriages  which  poses  whatsoever,**  received  the 
should  thereafter  be  celebrated  be-  Royal  assent  on  the  Slst  of  Au-* 
tween  persons  within  the  prohlbi-  gust,  1835. 
ted  degrees  of  consanguinity  or 


StaUmmi, 
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Statement. 


The  bill  admitted  that  the  testator  and  the  Defendant 
Racliel,  after  going  through  the  form  of  marriage,  cohabited 
together,  and  treated  one  another,  and  were  regarded  gene- 
rally by  others,  as  man  and  wife. 

Evidence  was  adduced  by  the  Defendants,  but  unsuccess- 
fully, to  show  that  the  6502.  Consols  were  purchased  with 
Rachd'a  savings;  but  the  Court  was  of  opinion  that  they 
were  purchased  with  the  testator's  own  moneya 


Argument,         Mr.  RoU,  Q.  C,  and  Mr.  J.  H.  Law,  for  the  Plaintiffs, 
contended  that  they  were  entitled  to  a  decree  as  prayed. 

They  relied  upon  the  general  rule,  that  where  a  purchase 
is  made  by  one  in  the  name  of  another,  or  in  the  name 
of  himself  and  another,  the  latter  is  a  trustee  for  the  pur- 
chaser. The  case  of  a  wife  was  exceptional;  and  had  the 
Defendant  Rachel  Foster  been  the  lawful  wife  of  Earns 
at  the  time  when  this  stock  was  purchased,  a  presumption 
might  have  arisen  that  it  was  intended  as  a  provision  or 
advancement  for  her  qu&  wife.  But  she  was  not  his  lawful 
wife.  The  marriage,  if  marriage  it  could  be  called,  was  in 
1840,  long  after  the  passing  of  Lord  Lyndhurst'a  Act  (a), 
and  at  a  time  when  he  must  have  known  that  the  marriage 
was  simply  void.  Legally,  therefore,  although  of  course  not 
morally,  the  case  was  the  same  as  Rider  v.  Kidder  (b), 
where  the  purchase  was  made  in  the  name  of  the  purchaser 
and  a  woman  with  whom  he  cohabited,  and  in  such  a  case 
the  law  is  clear  that  the  presumption  does  not  arise :  Free- 
man V.  Tatkam(c);  according  to  the  principle  of  JSx  parte 
Pye  {d),  which  in  this  respect  was  analogous,  the  question 
is,  whether  there  is  a  legal,  not  whether  there  is  a  moral, 
obligation  to  make  the  provision  or  advancement 


(a)  5  &  6  Will.  4,  c.  54. 
lb)  10Ve8.360. 


(c)  5  Hare,  329. 

(d)  18  Ves.  140. 


Argument, 
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But,  assaming  the  presumption  to  arise,  it  was  a  pre-        1858. 
sumption  capable  of  being  rebutted  by  evidence  of  intention      ^^j[^ 
contemporaneous  with  the  purchase :  Murleaa  v.  Fra/nk-      „  *'• 

^  ^  FOSTEB. 

lin  (a),  Bemhov)  v.  Tovmaend  (6) ;  and  upon  the  evidence  in 
the  cause,  the  presumption,  if  any,  was  rebutted. 

[They  cited  also  Deacon  v.  Cdquhxmn  (c).] 

Mr.  Cavms,  Q.  C,  and  Mr.  jST.  Joseph,  for  the  Defendants : 

In  Rider  v.  Kidder  (d),  the  purchase  was  made  by  a 
married  man  in  the  names  of  himself  and  of  a  woman  with 
whom  he  was  living  in  adultery.  Here  it  was  admitted  by 
the  bill  that  the  parties  *'  treated  one  another  and  were 
regarded  generally  by  others  as  man  and  wife.''  In  such 
marriages  immorality  was  out  of  the  question,  and  neither 
Rider  v.  Kidder  nor  Freeman  v.  Tatham  (e)  could  apply. 

The  general  rule,  that  on  a  purchase  by  one  man  in  the 
name  of  another  the  nominee  is  a  trustee  for  the  purchaser, 
is  subject  to  exception  "  where  the  purchaser  "  (to  use  the 
words  of  Lord  Eldon)  "  is  under  a  species  of  natural  obliga- 
tion to  provide  for  the  nominee."  Where  that  is  so,  the 
pmrchase  is,  prim&  facie,  a  provision  for  the  latter,  and  it 
is  necessary  to  repel  that  presumption  by  evidence  which 
shows  that,  at  the  time,  the  purchaser  intended  the  purchase 
for  his  own  benefit:  Per  Lord  Eldon, in Murlesa  v.  Frank- 
lin (/).  Legal  relationship  is  not  necessary  in  the  case  of 
children ;  nor  is  it  in  cases  like  the  present :  it  is  suflScient 
if  there  be  recognition  and  treatment  of  the  parties  as  occu- 
pying the  supposed  relationship. 

The  Vice-Chancellor. — ^That  doctrine  would  include  a 
case  of  mere  cohabitation. 

(fl)  1  Swanst.  13.  (d)  10  Ves.  360. 

lb)  1  M.  &  K.  506.  (e)  5  Hare,  337. 

(c)  2  Drew.  21.  (/)  1  Swanst.  17. 
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1858.  Mr.  Oai/ma,  Q.  C. — We  confine  ourselves  to  the  case  be- 

fore the  Court ;  and  we  say  the  Court  cannot  distinguish 
such  a  case  from  that  of  an  illegitimate  child  clearly  re- 
cognised as  a  child  by  the  party  making  the  advancement 
The  bill  says  these  parties  treated  one  another  as  husband 
and  wife.  In  Lord  Eldon'a  words,  the  purchaser  was 
imder  "  a  species  of  natural  obligation  to  provide  for  the 
nominee.'^ 

[They  then  proceeded  to  argue,  that,  awniming  the  pre- 
sumption to  have  arisen^  it  was  not  rebutted  by  any  of  the 
facts  in  evidence;  and  they  further  contended,  that  even 
if  there  were  no  such  presumption,  the  evidence  showed 
that  the  stock  in  question  was  intended  by  the  purchaser 
as  a  provision  for  the  Defendant] 

A  reply  was  not  heard 


jydgnumL  Vicb-Chancellor  Sir  W.  Pagb  Wood  (after  stating 
the  &cts,  and  showing  that  it  was  impossible  to  contend 
that  the  money  with  which  the  stock  was  purchased  was 
other  than  the  money  of  WWJhami  Harris),  proceeded  as 
follows : — 

The  first  question,  therefore,  is  whether  a  purchase  in 
the  name  of  the  purchaser  and  of  a  woman  whom,  in  form, 
he  has  gone  through  the  ceremony  of  marrying,  but  who, 
as  he  must  be  taken  to  have  known,  could  never  become 
his  lawful  wife,  raises  such  a  presumption  that  the  purchase 
was  intended  by  him  as  a  provision  for  her  in  the  event  of 
her  surviving,  as  to  throw  the  onus  of  proof  upon  those  who 
assert  a  contrary  intention. 

It  was  contended,  on  the  part  of  the  Defendants,  that  the 
question  was  independent  of  legal  relationship,  or  legal 


V. 

Foster. 
Judgment, 
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obligation  to  provide  for  the  party  in  whose  name  the  1858. 
purchase  is  made;  and  that,  in  the  absence  of  any  such  ^oaJ" 
relationship  or  obligation,  if  there  were  merely  a  moral 
obligation— or  such  facts  as  led  up  to  the  conclusion  that 
the  purchaser  had  a  moral  duty  incumbent  upon  him — ^to 
provide  for  the  party  in  question,  that  circiunstance  alone 
would  be  sufficient  to  raise  a  presumption  that  the  pur- 
chase was  intended  as  a  provision,  and  would  throw  upon 
the  Flaintiffi  the  onus  of  rebutting  that  presumption. 

The  rule  whioh  raises  a  presumption  of  this  natiure  upon 
a  purchase  by  a  father  in  the  name  of  a  child  would  seem  / 
to  have  been  extended,  in  a  case  imperfectly  reported  in , 
Lofft's  Reports — that  of  Beckford  v.  Beckford  (a), — ^to  a 
purchase  in  the  name  of  an  illegitimate  child;  and  I  find  a 
reference  made  to  the  same  prmciple  in  a  case  which  came 
before  Lord  Justice  Knight  Bruce,  when  Vice-Chancellor, 
that  of  Currant  v.  Jago  (6),  where  the  parties  were  in  the 
relation  of  aunt  and  nephew.  There  it  was  admitted  on 
behalf  of  the  aunt,  who  was  the  Plaintiff,  that  she  and  her 
late  husband  had  maintained  and  educated  the  nephew^ 
and  had  intended  to  provide  for  his  advancement ;  but  she 
contended,  that  the  presumption  which  arises  in  favour  of 
a  child,  in  the  case  of  a  purchase  by  a  father  in  his  child's 
name,  did  not  arise  where  the  party  purchasing  is  only  in 
loco  parentis.  The  Defendants,  the  representatives  of  the 
infiEmt,  contended  that  the  presumption  did  arise  in  cases  of 
adopted  parentage,  and  cited  a  case  where  bonds  purchased 
by  a  grandfather  in  the  name  of  his  infant  grandchildren, 
whose  father  was  dead,  were  decided  to  be  provisions  for 
the  grandchildren  and  not  subject  to  a  resulting  trust  for 
the  purchaser  (c).  But  the  Vice-Chancellor  observed  upon 
that,  "  There  the  father  was  dead.  Is  there  any  case  of 
grandfather,  father  and  son,  the  father  alive  V*    And  it  is 

(a)  Loffl,  490.    {h)  1  Coll.  261.    (c)  Ehrand  v.  Dancer,  2  Ch.  Ca.  26. 
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1858.         clear  from  his  judgment,  that,  although  taking  all  the  cir- 
cumstances of  that  case  together  the  learned  Judge  was  of 
opinion  that  the  property  formed  part  of  the  nephew's 
estate,  he  did  not  so  decide  upon  the  mere  ground  of  its 
Judgment,      jj^i^g  ^  ^asc  of  adopted  parentage. 

-^  The  result,  therefore,  thus  far,  is,  that  the  presumption 
'  in  fisivour  of  a  provision  or  advancement  arises  in  the  case 
of  a  purchase  by  a  fisither  in  the  name  of  his  child;  that  it 
has  been  extended  in  the  one  instance  I  have  mentioned — 
the  case  in  Lofft,  to  which  I  shall  again  refer  presently, — 
to  a  purchase  in  the  name  of  an  illegitimate  child ;  and  that 
it  has  also  been  held  to  arise  where  there  has  been  a  pur- 
chase by  a  grandfather  in  the  name  of  a  grandchild  whose 
fisiiher  is  dead. 

i  It  has  also  been  held  to  arise  where  there  has  been  a 
(purchase  by  a  husband  in  the  name  of  his  wife.  But  as  to 
cases  of  that  class  the  authorities  are  very  few.  In  one, 
Kingdon  v.  Bridges  (a),  I  find  it  put  upon  a  somewhat 
different  groimd  from  that  on  which  it  is  put  in  the  case  of 
a  child  or  grandchild ;  and  for  that  reason  I  shall  examine 
the  latter  ground  in  the  first  instance. 

.  In  Orey  v.  Orey  (6),  Lord  Nottingham  makes  some  ob- 
servations which  have  a  material  bearing  upon  the  ground 
of  the  presumption  in  the  case  of  a  purchase  in  the  name  of 
a  child.  He  says,  **  Qenerally  and  prim&  fiEtcie,  a  purchase 
in  the  name  of  a  stranger  is  a  trust  [for  the  purchaser] 
for  want  of  a  consideration ;  but  a  purchase  in  the  name  of 
a  son  is  no  trust,  for  the  consideration  is  apparent  But  yet 
it  may  be  a  trust  if  it  be  so  declared,"  in  the  manner 
which  he  mentions.  Then,  after  stating  that  in  the  case 
before  him  the  declarations  were  conflicting,  and  could  not 

(a)  2  Vern.  67.  tinghanCs  MSB.,  2  Swanst.  App. 

(ft)  Reported  from  Lord  Not-      597;  S.  C,  1  Ch.  Ca.  296. 
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be  relied  on,  he  says,  *'  Ergo,  there  being  no  certain  proof  1858. 
to  rest  on  as  to  parol  declarations,  the  matter  is  left  to  con- 
struction and  interpretation  of  law.  And  herein  the  great 
question  is,  whether  the  law  will  admit  of  any  constructive 
trust  at  all  between  fiither  and  son.  For  the  natural  con-  ''*^^w««- 
sideration  of  blood  and  affection  is  so  apparently  predomi- 
nant^ that  those  acts  which  would  imply  a  trust  in  a 
stranger,  will  not  do  so  in  a  son  ;  and  ergo,  the  fisither  who 
would  check  and  control  the  appearance  of  nature,  ought  to 
provide  for  himself  by  some  instrument  or  some  dear  proof 
of  a  declaration  of  trust,  and  not  depend  upon  any  impli- 
cation of  law;  for  there  is  no  necessity  to  give  way  to 
constructive  trusts,  but  great  justice  and  conscience  in 
restraining  such  constructions.  The  wisdom  of  the  common 
law  did  so,  for  all  the  books  are  agreed  on  this  point,  that 
a  feoffinent  to  a  stranger  without  a  consideration  raised  a 
use  to  the  feoffor;  but  a  feoffinent  to  the  son  without  other 
consideration  raised  no  use  by  implication  to  the  father, 
for  the  consideration  of  blood  settled  the  use  in  the  son, 
and  made  it  an  advancement.  How  can  this  Court  justify 
itself  to  the  world  if  it  should  be  so  arbitrary  as  to  make 
the  law  of  trusts  to  differ  firom  the  law  of  uses  in  the  same 
case?** 

It  is  clear,  therefore,  that  Lord  N'ottingham  thought 
there  was  a  considerable  analogy  between  the  principle  upon 
which  this  Court  presumes  a  purchase  in  the  name  of  a 
son  to  have  been  intended  as  an  advancement  for  the  son, 
and  the  doctrine  of  the  common  law  in  regard  to  uses; 
and  that,  as  upon  a  feoffment  by  a  father  to  his  son  with- 
out other  consideration,  the  consideration  of  blood  settled 
the  use  in  the  son,  and  made  it  an  advancement,  prevent- 
ing a  resulting  use  by  implication  to  the  father;  so  upon 
a  purchase  by  a  father  in  the  name  of  his  son,  this  Court 
would  presume  an  advancement  to  have  been  intended  and 
would  not  imply  a  resulting  trust  for  the  father. 

VOL.  rv.  M 


Jftd^ment. 
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1858.  How  the  doctrine  came  to  be  extended  to  the  case  of 

illegitimate  children  is  not  clear,  for  the  report  of  the  case 
in  Lofft  is  excessively  confused,  and  all  that  is  given  of  the 
judgment  is  this : — **  Note — ^As  I  imderstand,  the  Lord 
Chancellor  decreed  that  the  son  took  to  his  own  benefit, 
and  not  in  trust/'  And  I  find  no  other  authority  throwing 
any  light  upon  the  principle  on  which  it  was  so  extended. 

Then,  as  to  the  case  of  a  wife,  and  the  principle  upon 
which  the  Court  presumes,  that,  where  there  is  a  purchase 
in  the  joint  names  of  husband  and  wife,  the  purchase  is 
prim&  facie  to  be  taken  as  a  provision  for  the  wife  :  in  the 
case  of  Kingdon  v.  Bridgee  (a),  it  is  put  upon  the  ground 
that  the  wife  cannot  be  a  trustee  for  her  husband,  and 
therefore  it  shall  be  presumed,  prim&  facie,  to  have  been 
intended  for  the  wife's  own  benefit. 

In  a  note  to  that  case,  I  find  a  reference  to  some  others ; 
and  in  one  other  case  I  find  it  put  upon  the  ground  of 
natural  affection,  in  another  upon  the  same  ground  on  which 
Ki/ngdon  v.  Bridges  was  decided,  viz.  that  the  wife  cannot 
be  a  trustee  for  her  husband.  But  I  find  very  little  other 
authority  as  to  the  doctrine  which  raises  this  presumption 
in  favour  of  a  wife. 

Upon  the  whole,  therefore,  the  result  of  the  authorities 
is  this: — ^the  rule  which  raises  a  presumption,  that  a 
pmrchase  in  the  name  of  another  was  intended  as  an  ad- 
vancement or  provision  for  the  latter,  so  as  to  preclude  a 
resulting  trust  firom  arising  for  the  purchaser  until  that  pre- 
sumption has  been  rebutted,  is  applicable  where  the  pur- 
t^hase  was  made  in  the  name  of  a  legitimate  or  ill^timate 
child,  or  in  the  name  of  a  grandchild  whose  father  is  dead, 
or  in  the  name  of  the  wife  of  the  purchaser.     In  all  these 

(a)  2  Vem.  67. 
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cases  the  rule  is  definite  and  clear,  that  the  purchase  is        ig^s. 
primi  fajde  to  be  taken  as  a  provision  or  advancement  for 
the  person  in  whose  name  the  purchase  has  been  made. 

But  when  I  come  to  the  case  now  before  me,  how  does  •'*vw««<- 
the  matter  stand  ?  I  have  here  the  case  of  a  man  who 
must  be  taken  to  have  known  the  law,  that  no  man  could 
contract  a  valid  marriage  with  a  sister  of  his  deceased  wife. 
The  act  forbidding  such  marriages  had  been  passed  several ' 
years  previously,  and  the  question  had  been  so  much  di»- 
cussed  in  public  that  he  must  not  only  be  presumed  to  have 
known,  but,  as  a  fact,  he  could  not  possibly  have  been 
ignorant  of,  the  law  in  reference  to  such  marriages.  Know- 
ing that,  he  contracts  a  marriage  with  the  Defendant  who 
was  his  deceased  wife's  sister,  and  afterwards  purchases 
this  stock  in  their  joint  names.  Then  how  does  the  in- 
ference arise  that  the  purchase  was  intended  as  a  provision 
for  the  Defendant  ?  Not  upon  the  ground  of  his  being  imder 
a  moral  obligation  to  provide  for  the  Defendant^  for  that 
argument  would  be  equally  applicable,  if,  instead  of  an 
invalid  marriage  of  this  description,  the  case  had  been  one 
of  bigamy  by  a  person  representing  himself  to  be  unmarried. 
In  such  a  case  there  would  be  a  clear  moral  duty  incum- 
bent upon  the  person  supposed,  to  provide  for  a  woman 
whom  he  had  so  grossly  deceived.  The  same  argument 
would  apply  to  a  case  of  mere  cohabitation  without  any 
form  of  marriage  whatever.  Any  moralist  would  say,  that 
a  man  was  bound  to  make  provision  for  the  woman  with 
whom  he  had  so  cohabited.  But  it  would  be  impossible  for 
this  Court  to  hold,  if  in  either  of  the  cases  supposed  an  in- 
vestment had  been  made  by  the  man  in  the  names  of  him-!> 
self  and  the  woman,  that,  upon  the  mere  groimd  of  his  \ 
being  under  such  moral  obligation,  the  purchase  could  be 
presumed  to  have  been  intended  by  him  as  a  provision  of 
advancement 
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'  The  \a,vr  has  confined  the  rule  as  to  a  presumption  of  this 
description,  to  certain  clear  and  definite  propositions  which 
are  easily  understood ;  and  I  should  be  opening  a  very  wide 
field  if  I  were  to  hold  that  the  mere  circimistance  of  the 
ceremony  of  marriage  having  been  gone  through  between 
-  persons  who  must  have  known  that  they  were  incapable  of 
contracting  a  valid  marriage,  raises  such  a  presumption  as 
to  the  intention  with  which  a  purchase  of  this  description 
was  made,  as  to  throw  the  onus  of  proof  upon  those  who 
rely  upon  the  ordinary  rule  in  such  cases,  viz.  that  there  is 
a  resulting  trust  for  the  purchaser. 

Various  motives  might  be  suggested  as  leading  to  a  pur- 
chase of  this  description ;  and  there  is  no  necessity  to  resort 
to  the  supposition  that  it  was  intended  as  an  advancement. 

That  being  so,  the  onus  of  proof  is  with  the  Defendants, 
to  show  that  the  purchase  was  intended  as  they  contend  it 
to  have  been. 

[His  Honour  then  examined  the  evidence,  and  held  that 
it  did  not  make  out  the  Defendants^  case  in  this  respect] 

The  Flaintifis,  therefore,  are  entitled  to  a  decree  (a). 


Mmute  of 

Decree, 


DscLABB  that  the  £650  Consols  in  the  pleadmgs  mentioned  be- 
longed to  and  formed  part  of  the  estate  of  the  testator  WiUiam  Harris 
at  the  time  of  his  death,  and  that  the  Plaintiff  Mary  Jane  Soar  is  en- 
titled thereto  in  reversion,  after  the  death  of  the  Defendant  Bachel 
Foster;  and  declare  that  the  Defendant  WiUiam  Foster  is  bound  to 
make  good  the  said  sum  of  X650  Consols. 

Order  the  Defendant  to  transfer  the  same  into  court  within  three 
calendar  months. 


(a)  See  further,  as  to  children, 
1  Ch.  Ca.  28, 296;  2  Id.  232;  and 
as  to  a  wife,  the  cases  collected  in 


Bright*s  "  Husband  and  Wife," 
vol.  1,  p.  32. 


A 
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1858. 


CHAPPELL  u  HAYNES.  Feb,  19a  <f 

20^4. 

SPECIAL  caae.  Z"^^of 

Jjondon — CWf- 

James  Jeseph  was  a  freeman  of  the  city  of  London,  ofDUtrHmUon 


and  was  possessed  of  three  undivided  fourth-parts  of  cer-    "Zpectatu . 
tain  leasehold  property,  held  for  a  term  of  years,  to  expire  ^^  n^oeoT 
in  1877 ;  and  by  his  will,  in  1843,  he  bequeathed  all  his        c  I8. 
leasehold  property  to  his  wife  Eleanor,  for  her  sole  use  if  afi«emanof 
during  her  life.  ^\^ 

leaving  a  will, 
but  withoat 

The  testator  died  in  the  same  year  without  issue,  leaving  having  ap- 
Elea/nor  Jeseph,  his  widow,  and  the  Defendants  his  two  ecator,8omti^h 
sisters  and  sole  next  of  kin.  ^toteSh^ 

not  disposed  of 

No  executor  having  been  named  in  the  will,  letters  of  must  be  di»- 
administration  with  the  will  annexed  were  granted  to  the  hiding totfie 
widow,  who  died  in  1854,  having  by  her  will  appointed  the  ^^^^a^noT" 
Plaintiff  her  executor,  who  proved  her  will.     Since  her  according  to 
death,  administration  de  bonis  non  with  the  will  of  James  Distribation. 
Jeseph  was  granted  to  one  of  the  Defendanta  Bequest  of 

leaseholds  by 
a  freeman  of 

The  special  case  stated,  that,  according  to  the  custom  of  wife  for  m"^ 
the  city  of  London,  the  personal  estate  of  an  intestate  JJ^^^''®^^' 
freeman  dying  leaving  a  widow  and  no  child,  was,  at  the  —Held,  that 
respective  times  of  the  deaths  of  Ja/mea  Jeseph  and  Eleanor  the  term  was 
his  wife,  distributable  as  foUows,  namely— one  half  to  the  fj^^^^ 
widow,  and  the  other  half  to  the  administrator,  to  be  dis-  thecustom^and 

not  according 

posed  of  according  to  the  Statutes  of  Distribution.  to  the  statutes 

of  Distribution. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  above  stated,  the  remainder  expec* 
tant  upon  the  life  estate  of  the  widow  in  the  three  equal 
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1858.  undivided  fourth-parts  of  the  leasehold  premises  became 
distributable  according  to  the  custom  of  the  city  oi  London, 
or  ac^cording  to  the  Statutes  of  Distribution. 


ArgmnefU,  Mr.  Renshaw,  for  the  Plaintiff,  contended  Ihat  the  re- 
mainder  in  question  was  distributable  according  to  the 
custom.  Quoad  the  remainder,  the  testator  had  not  exer- 
cised his  statutory  power  under  11  Geo.  1,  a  18,  s.  17. 
He  had  not  even  appointed  an  execute  as  in  Pickford  v. 
Brown  (a).  As  to  the  remainder,  therefore,  he  had  in 
effect  died  intestate,  and  the  custom  applied. 

The  customs  of  London  and  York  do  not  require  abso- 
lute or  complete  intestacy;  but  where  there  is  a  partial  will 
and  no  executor  is  appointed,  the  residue  is  subject  to  the 
custom  :  Wheeler  v.  Sheer  (6). 

Feb.  20th,  Mr.  Bristow,  for  the  Defendants,  contended  that  the 
remainder  was  distributable  according  to  the  Statutes  of 
Distribution,  and  not  according  to  the  custom.  The  test  is 
this — Is  there  in  the  will  a  disposition  of  the  property  in 
question  ?  If  so,  the  custom  is  ousted.  Here  there  is  such 
a  disposition.  The  property  is  bequeathed  to  the  widow 
during  her  life,  and  the  disposition  of  a  particular  interest 
in  the  whole  ousts  the  custom.  In  Wheeler  v.  Sheer,  no- 
thing was  done  to  oust  the  custom.  Fitzgerald  v.  Field  (c), 
and  Pickford  v.  Brown  (a),  show  that  it  is  not  even 
necessary  to  dispose  of  any  part  of  the  beneficial  interest, 
the  mere  appointment  of  an  executor,  who  takes  nothing 
beneficially,  being  held  sufficient. 

[Walton  V.  WaUon  (d)  and  Wilkinson  v.  Atkinson  (e) 
were  also  cited.] 

(a)  2  K.  &  J.  426.    {b)  Mos.  302 ;  and  see  Wms.  on  Executors,  1312. 
(c)  1  Bu88.  416.    (d)  14  Yes.  324.    (e)  Turn.  &  Russ.  255. 
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Vicb-Chancelloe  Sib  W.  Page  Wood  :— 

I  have  had  an  opportunity,  since  this  case  was  opened 
yesterday,  of  looking  into  the  authorities  upon  this  subject. 
I  find  no  direct  authority  upon  the  precise  point  now 
raised;  but  upon  principle  the  question  is,  whether  the  tes- 
tator has  taken  the  case  out  of  the  custom,  by  effectually 
disposing  of  the  property  in  question.  If  not,  the  custom 
applies. 

The  authorities  have  determined,  and  I  have  so  held  in 
Pickford  v.  Brown  (a),  that  where  the  testator  appoints  an 
executor,  the  will  operates  as  an  effectual  disposition  of  his 
entire  personal  property,  and  the  case  is  taken  out  of  the 
custom.  In  this  case  no  executor  has  been  appointed;  and 
although  the  testator  has  left  a  will,  by  which  he  has 
effectually  disposed  of  a  partial  interest  in  his  leasehold 
property,  it  is  perfectly  dear  that  the  wiU  has  not  operated 
upon  the  remainder  of  his  interest  in  that  property.  He 
does  not  attempt  to  make  any  disposition  of  the  term 
beyond  the  life  interest  given  to  his  widow.  He  says  no- 
thing as  to  the  residue  after  the  determination  of  that 
life  interest  So  far  as  regards  that  residue,  he  has  not 
exercised  the  power  given  him  by  the  statute  (6),  and  the 
interest  of  which  he  has  not  disposed  remains  subject  to 
the  custom. 


Dbclase,  that  the  remainder  in  question  is  distributable  according 
to  the  custom  of  the  City  of  London, 


1858. 


Judgment 


Mimuieof 
Deere€, 


(a)  2  K.  &  J.  426. 


(b)  11  Geo.  1,  c.  18. 
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Feb.  22nd 


HILL  u  WALKER 


Executor^  nfAMES  WALKER,  as  executor  of  his  mother  Jcme 
His  Right  to  re-  WdUkev,  the  testatrix  in  this  cause,  claimed  to  retain  out 
*^^^^^J^  of  her  residuary  personal  estate  the  sum  of  4,800i.,  being 
^^^^""^  ^©  amount  of  certain  yearly  payments  erroneously  made 
by  him  to  the  testatrix,  from  February  1829,  when  she 
became  a  widow,  until  her  death  in  1854. 

An  executor  is 
entitled  to  re- 
tain his  debt, 
ftlthou^rh  bflr- 

redbytheSta-   WaXkeT  and  the  residuary  legatees,  prayed  inter  alia  that 
tnte  o    '    ta-  j^  might  be  determined  by  the  Court  whether  the  Defen- 
dant James  Walker  was  or  was  not  entitled  to  retain  the 


— PajfrnenU 
under. 


The  bill,  filed  by  the  trustees  of  the  will  against  James 


tions  during 
the  lifetime  of 
the  testator. 


Therefore, 
where  an  exe- 
cutor, under  a 
mistake  of 
facts,  had  made 
yearly  pay- 
ments to  his 
testatrix  for 
twenty-five 
years  previous 
to  her  death, 
he  was  held  en- 
titled to  retain 


said  sum. 

It  appeared  in  evidence,  that  the  several  payments, 
amounting  to  the  sum  in  question,  had  been  made  bar  the 
Defendant  to  the  testatrix  under  the  mistaken  impression 
that  a  jointure  charged  by  her  marriage  settlement  upon 
his  estates  amounted  to  800i.,  whereas,  upon  her  death,  he 
for  the  first  time  discovered,  as  the  fact  was,  that  it 
the  amount  out  amounted  to  600Z.  only. 

of  her  residuary  '' 

estate. 

Contrary  dictum  of  BayUy^  J.,  in  IVCttOoch  v.  Ikaoee  (9  Dowl.  &  Ryl.  43),  disapproved. 

WWr-CodicUr-'RevocaHm. 

Testatrix  by  her  will  bequeathed  a  sum  of  money  to  trustees  upon  trust  to  accumulate  for 
a  period  exceeding  what  the  law  allows,  and  to  pay  and  divide  the  principal  sum,  interest, 
and  accumulations  unto  and  amongst  a  certain  class,  with  a  power  of  advancement  in  favour  of 
sons.  By  a  codicil,  after  reciting  Uiat  she  had  by  her  will  bequeathed  this  sum  upon  trust  to 
accumulate,  and  to  pay  and  divide  the  same  sum  and  all  accumulations  thereof  in  manner 
therein  mentioned,  she  directed,  that,  in  lieu  of  the  accumulation  and  disposition  mad&  thereof 
by  her  will,  the  trustees  should  accumulate  for  twenty-one  years  after  her  decease,  and  should 
stand  possessed  of  the  principal  money,  interest,  and  accumulations  upon  trust  for  such  of 
the  class  as  should  be  then  living.  The  codicil  did  not  repeat  the  power  of  advancement,  but 
concluded  by  confirming  the  will  in  every  particular  in  which  the  same  was  not  thereby 
altered : — Held,  that  the  power  of  advancement  was  a  valid  and  subsisting  power,  and  was  not 
revoked  by  the  codicil. 


ArffummU, 
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Mr.  A.  /.  Lewie  appeared  for  the  Flaintifib. 

Mr.  James,  Q.  C,  and  Mr.  Hmgeston,  for  the  Defendant 
James  WaUeer,  contended  that  the  payments  having  been 
made  under  a  mistake  of  fact,  could  clearly  be  retained,  if 
the  case  rested  there.  The  only  question  was,  whether,  hav- 
ing regard  to  the  Statute  of  Limitations,  the  Defendant 
was  barred  from  retaining  such  of  the  payments  in  question 
as  had  been  made  by  him  six  years  previously  to  the  death 
of  the  testatrix.  It  had  been  expressly  decided,  that^ 
although  a  residuary  legatee,  or  other  person  interested  in 
the  fund,  may  take  advantage  of  the  statute  before  the 
Master,  the  executor  refusing  to  interfere  (a),  yet  the  exe- 
cutor is  not  bound  to  take  that  course ;  equity  will  not 
compel  him  to  plead  the  statute  to  an  action  by  a  creditor 
of  the  testator  for  the  recovery  of  a  debt  barred  in  the 
testator's  lifetime  (6).  And  in  the  recent  case  of  StoM- 
echmndt  v.  Lett{c),  V.  C.  Stuart  had  applied  that  principle 
to  the  right  of  an  executor  to  retain  his  own  debt,  holding 
that,  as  an  executor  may  pay  a  debt  justly  due  to  a 
stranger,  although  barred  by  the  statute  in  the  testator's 
lifetime,  so  he  may  retain  his  own  just  debt  under  the 
like  circumstancea 

[They  cited  also  IlopHnaoji  v.  Leach  (d).] 

Mr.  Daniel,  Q.  C,  and  Mr.  Schomherg,  for  the  residuary 
legatees,  did  not  deny  that  the  money  had  been  paid  under 
a  mistake  of  fact ;  nor  could  they  dispute  the  right  of  the 
Defendant  to  retain  the  amount  paid  by  him  within  six 

(a)  Per  Sir  J.  Leach,  M.R.,  in  1535  (4th  ed.),  and  cases  there 
ShewenY.  Vanderhorst^  1  Russ.  &  cited. 
M.  347,  affirmed  on  appeal  by  (c)  1  Sm.  &  Giff.  415. 
Lord  Brougham,  C,  2  Id.  75.  (d)  1  Madd.  Ch.  Practice  (3rd 

(b)  See  Williams  on  Executors,  ed.)  72S. 
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years  previous  to  the  decease  of  the  testatrix.  But  the 
question  was  as  to  the  right  to  recover  payments  barred  by 
the  statute. 

The  Vice-Chanckllor. — Upon  that^  the  case  of  StahZ- 
Schmidt  v.  Lett  seems  expressly  in  point. 

Mr.  Schomberg. — ^There  the  statute  had  barely  run. 
Here  it  had  run  for  nineteen  yeara  The  executor  claims  to 
retain  payments  made  twenty-five  years  before  the  testa- 
trix's death.  The  amount  claimed  is  exoessiva  It  was  the 
Defendant's  business  to  ascertain  his  rights^  and  the  real 
extent  to  which  his  estate  was  subject,  within  a  reasonable 
time.  The  Court  must  bind  parties  who  thus  neglect 
their  own  rights.  There  must  be  some  limit,  or  there  is 
no  knowing  where  claims  of  this  kind  to  arrears  will  stop* 

A  reply  was  not  heard. 


JudgmmtL       ViCE-CHANCELLOR  SiR  W.  PAGE  WOOD  : — 

This  case  seems  to  be  governed  by  the  authority  of 
Stahlschmidt  v.  Lett,  and  I  see  no  sort  of  reason  for  doubt- 
ing the  authority  of  that  decision.  This  Court  had  decided 
in  previous  cases,  that  an  executor  is  not  boimd  to  set  up 
the  Statute  of  Limitations  as  a  defence  to  claims  made  by 
third  persons  against  the  testator's  estate  ;  and  if  he  is  not 
bound  to  take  that  course  in  dealing  with  others,  what 
principle  can  there  be  for  saying  he  is  to  be  more  rigorous 
in  regard  to  himself? 

In  this  particular  case,  there  is  no  hardship  in  the  claim 
set  up  by  the  executor,  nor  anything  but  what  in  the 
abstract  is  perfectly  equitable  on  his  part.  It  was  not  until 
after  the  death  of  the  testatrix  that  he  discovered  the  facts 
upon  which  his  claim  is  founded. 
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I  most  therefore  hold  that  he  is  entitled  to  retain  the 
amount  of  his  claim. 

Mr.  Dcmid,  Q.  C,  asked  permission  to  call  his  Honor's 
attention  to  the  case  of  M'CvUoch  v.  Dawes  (a\  where  Mr. 
Justice  BayUy  said,  that  executors  were  bound  to  resist  a 
claim  that  was  barred  by  the  statute,  adding,  "  They  have 
no  right  to  waive  any  legal  defence  to  such  an  action ;  and 
if  they  did,  and  were  to  pay  a  debt  against  the  recoveiy  of 
which  there  was  any  legal  bar,  they  would  render  them- 
selves liable  over  to  those  who  were  interested  in  the 
testator's  property."  The  observation  had  been  cited  in 
text  books  (6),  and  if  not  law  at  the  present  day,  it  was 
desirable  that  it  shotdd  be  expressly  disapproved 


JudgmmL 


The  Vice-Chancellor. — It  certainly  cannot  be  con- 
sidered to  be  law  at  the  present  day,  that  executors,  paying 
a  debt  against  the  recovery  of  which  the  Statute  of  Limita- 
tions might  be  pleaded  as  a  legal  bar,  render  themselves 
liable  over  to  those  who  are  interested  in  the  testator's 
property.  Instances  of  such  payments  must  very  fre- 
quently have  occurred,  and  yet  I  am  not  aware  of  any 
case  in  which  an  executor,  paying  such  a  debt,  has  been 
held  to  incur  any  liability. 


Declabb,  that  the  Defendant  James  Walker  is  entitled  to  retain 
the  4,800Z. 


Mmuteof 
Decree. 


A  further  question  arose  in  the  same  cause  as  to  the 
effect  of  a  codicil  of  the  testatrix  upon  a  power  of  advance- 
ment given  by  her  will 


Statement 
resumed. 


(a)  9  Dowl.  &  Ryl.  43. 

(b)  Williams    on   Executors, 
1535   (4th  ed.),   and  Hayes'  & 


Jarman's  Concise  Forms  of  Wills, 
(4th  ed.)  p.  268. 
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Staiement 
returned. 


It  appeared,  that,  by  her  will  in  1836,  the  testatrix  had 
bequeathed  7,0002.  to  trustees,  upon  trust  to  invest  the 
same,  together  with  the  interest,  dividends,  and  produce 
thereof,  upon  such  securities  as  therein  mentioned,  during 
the  lives  of  Richard  Hill  and  Jcme  his  wife,  and  the  life 
of  the  survivor;  and  after  the  decease  of  such  survivor,  upon 
trust  to  pay  and  divide  the  said  principal  sum  of  7,000t, 
and  the  dividends,  interest,  and  accumulations  thereof, 
imto  and  amongst  all  and  every  the  child  and  children 
of  Jcme  Hill  who  should  be  living  at  the  time  of  the  de- 
cease of  the  survivor  of  Richard  and  «/ane,  and  the  issue 
of  such  of  them  as  should  be  then  dead.  Provided  always, 
and  the  testatrix  thereby  directed,  that  it  should  be  la¥rful 
for  the  said  trustees,  with  such  consent  as  therein  men- 
tioned, to  pay  and  apply,  for  the  benefit  of  any  of  the  sons 
of  Richard  and  Ja^te,  any  sum  or  simis  of  money,  not 
exceeding  his  or  their  expectant  share,  for  and  towards  his 
and  their  advancement  in  the  world.  The  will  contained 
directions  to  accumulate  the  income,  arising  from  the  resi- 
duary property  of  the  testatrix  for  twenty-one  years  from 
her  death,  for  the  benefit  of  the  children  of  James  Walker, 
but  without  any  power  of  advancement 


The  testatrix  afterwards  made  the  following  codicil  to 
her  will : — "  Whereas  I  have  in  and  by  my  said  will  given 
imto  my  trustees  therein  named  the  sum  of  7,000i.,  upon 
trust  to  acciuntdate  the  same,  and  the  interest,  dividends, 
and  produce  thereof  during  the  lives  of  Ricluird  Hill  and 
my  daughter  Jane  Hill,  his  wife,  and  the  life  of  the  survi- 
vor of  them,  and  at  the  decease  of  the  survivor  of  them 
to  pay  and  divide  the  same  sum,  and  all  accumulations 
thereof,  in  manner  therein  mentioned;  now  I  do  here?' 
by  direct  and  declare,  that^  in  lieu  of  the  accumulation 
and  disposition  made  thereof  by  my  said  will,  the  trus- 
tees and  trustee  for  the  time  being  of  my  said  will  shall 
accumulate  the  said  sum  of  7>000!.,  and  the  interest,  divi- 
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dends  and  produce  thereof,  in  the  nature  of  compound 
interest,  for  the  term  of  twenty-one  years  next  after  my 
decease;  and  at  the  expiration  of  the  said  term,  I  direct  my 
said  trustees  to  stand  possessed  of  the  said  sum  of  7,000{. 
and  the  interest,  dividends,  and  produce  thereof,  and  all 
accumulations  thereof,  in  trust  for  such  of  the  children  of 
my  said  daughter  Ja^m  BUI  as  shall  he  living  at  the 
expiration  of  the  said  term ;  and  the  issue  then  living  of 
such  of  her  children  as  shall  die  before  the  expiration  of 
the  said  term,  as  tenants  in  common.'^  And  after  directing 
certain  other  alterations  in  her  will,  not  affecting  the  pre- 
sent question,  the  testatrix  concluded  her  codicil  as  follows: 
— "And  I  hereby  confirm  my  said  will  in  every  particular 
in  which  the  same  is  not  hereby  altered.'^ 


1S5S. 


Statement 
resumed. 


The  bill  prayed  that  it  might  be  determined  whether  the 
power  of  advancement  given  by  the  will  to  the  trustees 
was  a  valid  and  subsisting  power,  or  whether  it  had  been 
revoked  by  the  codicil 


Mr.  James,  Q.C.,  and  Mr.  Hvngeston,  contended  that 
the  power  of  advancement  was  revoked  by  the  codicil. 
The  disposition  made  by  the  codicil  was  substituted  for  and 
superseded  the  entire  disposition  made  by  the  will  in 
reference  to  the  7,000^.  and  accumulations,  the  words  being 
"in  lieu  of  the  accumulation  and  disposition  made  thereof 
by  my  said  will"  The  codicil  cut  down  the  direction  for 
accumulation  in  the  will,  from  a  period  exceeding  what  the 
law  allowed  to  the  legitimate  period  of  twenty-one  years 
from  the  testatrix's  death.  The  other  direction  to  accumu- 
late for  the  benefit  of  James  Walker's  children,  originally 
limited  by  the  will  to  the  like  legitimate  period,  contained 
no  power  of  advancement;  and  there  was  nothing  im- 
probable in  supposing  that  the  testatrix  intended,  by  her 
codicil,  to  place  the  children  of  her  son,  and  those  of  her 


Argmnent, 
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1858. 


Argument, 
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daughter,  on  the  same  footing  in  this  respect  But,  in  fact, 
it  was  immaterial  to  consider  what  her  intention  was,  as 
was  clear  from  Udder  v.  ffoweU  (a),  where  Sir  William 
Orcmt,  M.  R,  held  there  was  a  total  revocation,  notwith- 
standing a  manifest  intention  to  the  contrary.  And  the 
same  authority  showed,  that  the  clause  at  the  end  of  the 
codidll  confirming  the  will  in  other  respects  did  not  affect 
the  question ;  the  effect  of  that  clause  being  to  confirm 
only  so  mudi  (if  any)  as  was  not  revoked. 


Mr.  Roaburgh,  for  the  sons  of  Sichard  and  Jane,  was 
not  heard. 


Judgment.        VICE-CHANCELLOR  SiR  W.  PAGE  WOOD  : — 

It  appears  to  me  that  this  power  of  advancement  is  a 
subsisting  power,  and  was  not  revoked  by  the  codicil.  In 
Holder  v.  Howell  what  Sir  TT.  Orant  says  in  effect  is  this: 
— •"  The  testator  might  have  left  the  disposition  of  the  sur- 
plus rents  contained  in  his  will  untouched ;  and  very  pro- 
bably he  meant  those  rents  to  be  disposed  of  as  he  had 
directed  by  his  will.  But  he  has  chosen  to  revoke  his 
will  It  is  clear  that  he  had  a  settled  design  to  revoke, 
not  merely  to  alter,  the  whole  will ;  he  did  revoke  it,  and 
took  upon  himself  to  declare  over  again  all  the  trusts, 
but  in  so  doing  he  omitted  the  trusts  in  question.''  But 
here  the  testatrix  has  done  the  very  opposite.  She  has  not 
revoked  anything.  She  has  merely  altered  certain  dis- 
positions; and  the  rest  she  has  confirmed  by  a  clause 
somewhat  more  specially  worded  than  the  form  usually 
employed  for  that  purpose,  although  that  would  have  been 
suflScient,  her  words  being : — "And  I  hereby  confirm  my 
said  will  in  every  particular  in  which  the  same  is  not 
hereby  altered." 

(a)  8  Ves.  97,  lOa. 
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Then,  as  to  the  extent  of  the  alterations,  she  says  this : —         i858. 
"  Whereas  I  have  in  my  said  will  given  unto  my  trustees, 
therein  named,  the  sum  of  7,000i.  upon  trust,  to  accumu- 
late the  same,  and  the  interest,  dividends,  and  produce 
thereof,  during  the  lives  of  Richard  Hill  and  my  daughter       ««^^»»«»w- 
Jwne  Hill  his  infe,  and  the  life  of  the  survivor  of  them, 
and  at  the  decease  of  the  survivor  of  them  to  pay  and 
divide  the  same  sum,  and  all  accumulations  thereof,  in 
manner  therein  mentioned/'    So  far,  clearly,  she  does  not 
refer  to  the  power  of  advancement.    That  is  all  she  means 
to  redte,  and  then  she  proceeds  thus : — "  Now  I  do  hereby 
direct  and  declare,  that,  in  lieu  of  the  accumulation  and 
disposition  made  thereof  by  my  said  will,  the  trustees  and 
trustee  for  the  time  being  of  my  said  will  shall  accumulate 
the  said  sum  of  7,000!.,  and  the  interest,  dividends,  and 
produce  thereof  in  the  nature  of  compound  interest,  for  the 
term  of  21  years  after  my  decease/'    And  then  she  goes  on 
to  declare  the  trusts  of  those  accumulations.     It  is  clear 
that  neither  of  those  clauses  touches  the  power  of  ad- 
vancement 

The  case  is  open  to  the  observation  that  was  made,  that 
the  testatrix  intended  to  place  the  children  of  her  daughter 
and  those  of  her  son  on  the  same  footing,  as  regards  the 
absence  of  a  power  of  advancement ;  but  upon  the  face  of 
the  whole  codicil,  looking  to  what  the  testatrix  has  recited, — 
looking  to  the  direction  in  the  operative  part  of  the  codicil, 
and  the  clause  of  confirmation  at  the  end, — it  may  fiiirly  be 
held  that  the  codicil  has  not  affected  the  power  of  advance- 
ment 


Declabe,  that  the  power  of  advancement  is  a  valid  and  subsisting      MmuU  of 
power,  and  has  not  been  revoked  by  the  codicil.  * 
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1858. 

Cor. 
V.  C.  Wood 
and  Barons  MONYPENNY  V.  MONYPENNY. 

Watson.      jjy  ^  indenture  dated  June  1835,  and  made  between 

jJ^^2i^      Jfc>6ert  Monypenny  of  the  first  part>  SuaannaJi  Mony- 

1858.        p^nny,  then  Sv^scmnah  Dea/rden^  spinster,  of  the  second 

T^A^rch  P*"^  PhUlipa  Monypenny  (the  uncle  of  Robert),  of  the 

Iff.         third  part^  and  Thomas  Monypen/ny  and  Peregrine  Dear- 

c^^SI^!^  <fon  of  the  fourth  part^  being  the  settlement  made  in  con- 

J^eciua  of  templation  of  the  marriage  shortly  afterwards  solemnised 
—Grant  of  between  Robert  and  Susamiah,  after  reciting  that  PhiUips 
dkarye— p<w-  Monypenny  had,  under  a  deed  dated  1829,  a  power  of 
VE^J^^^Tm^  appointment  over  an  estate  called  Chittendens;  that  Robert 
Jo  Hcure-^  had,  under  a  deed  dated  1832,  a  power  of  appointment 
gam,  9M,  cfe.'  OTor  an  estate  called  Oobles;  that  Robert  was  under  the 
fi^^Ma!^.  will  of  his  father  entitled  to  one-fifth  of  the  produce  of  an 
riage--Repre^  estate  Called  Merrmoton,  and  that  Suaannah  was  under 

viout  to.       the  will  of  her  father  entitled  to  an  annuity  of  2001.  to  her 

By  antenuptial  settlement  in  1835,  reciting  that  npon  the  treaty  for  the  intended  marriage 
P,  M.  (nncle  of  the  intended  hnsband)  agreed  to  secure  in  manner  and  subject  as  thereinafter 
expressed  toS,  M,  (the  intended  wife),  aiter  his  own  and  his  nephew's  decease,  an  annual  sum 
of  300/.  for  her  jointure,  to  he  issuing  and  payable  out  of  the  hereditaments  thereinafter 
chaiged  therewith,  and  of  or  to  which  P.  M.  was  seised  or  entitled  in  fee  simple,  P.  M.  did  give, 
grant,  haigain,  sell,  and  confirm  to  5?.  M,  and  her  assigns  one  annual  sum  or  yearly  rent- 
charge  of  £300,  to  be  charged  upon  and  yearly  issuing  and  payable  out  of  all  and  singular 
the  manors  of  (mentioning  certain  manors),  and  also  all  and  singular  the  hereditaments  in 
the  several  parishes  of  (naming  certain  parishes)  of  or  to  which  P.  M,  or  any  person  in  trust 
for  him  was  seised  or  entitled  for  an  estate  of  Inheritance  at  law  or  in  equity, — Habendum  to 
S,  M,  during  her  life  in  part  of  her  jointure;  and  P.  M.  covenanted,  for  himself,  his  heirs,  and 
assigns,  that  in  case  the  same  should  be  in  arrear,  it  should  be  lawful  for  S.  M.  to  enter  into 
and  distrain  upon  the  premises,  and  to  hold  and  enjoy  the  same,  and  receive  the  rents  as 
therein  mentioned,  until  the  arrears  were  paid.  And  for  better  securing  the  Sfud  rent-charge 
P.  M,  did  thereby  bargain,  grant,  sell,  demise,  and  coniirm  the  premises  to  trustees  for  a  term 
of  years,  upon  the  usual  trusts  for  that  purpose.  After  P.  Af.'s  death  it  appeared  that  he  had 
only  had  an  estate  for  life  in  the  premises. 

Held,  by  the  Vice-Chancellor,  assisted  by  Barons  BratnweU  and  Watson,  that  there  was  not 
in  the  setUement  any  covenant  on  which  the  grantee  or  the  trustees  of  the  term  could  maintain 
an  action. 

And  held  by  the  Vice-Chancellor,  that,  there  being  no  covenant  in  the  settlement  on  which 
an  action  could  be  maintained  at  law,  there  was  no  separate  equity  which  this  Court  could  fasten 
upon  the  conscience  of  the  settlor. 

The  rule,  that  parties  making  representations,  upon  the  faith  of  which  a  marriage  is  afterwards 
solemnised,  must  make  good  such  representations,  does  not  apply  to  a  case  like  the  above. 
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separate  use,  and  to  a  l^acy  of  10002.  absolutely,  it  was        i857. 
recited  as  follows : — **  And  whereas,  upon  the  treaty  for  the   MoNTPBimT 
said  intended  marriage,  the  said  PhiUipa  Monypevmy  pro-  ^• 

posed  and  agreed  to  secure  (in  manner  and  subject  as  here-        

inafter  is  expressed,)  to  the  said  Susannah  Deardevi,  after       *<***"«^ 

the  decease  of  the  survivor  of  them  the  said  Phillips  Mony^ 

penny  and  Robert  Monypenny,  in  case  she  should  survive 

them,  an  annual  sum  or  yearly  rentcharge  of  3002.  for  her 

jointure,  to  be  issuing  and  payable  out  of  the  manors  and 

other  hereditaments  hereinafter  charged  therewith,  and  of 

or  to  which  he  the  said  PhUUps  Monypenmy  is  seised  or 

entitled  in  fee  simple."    It  was  then  witnessed  as  follows : 

"  That^  in  pursuance  and  part  performance  of  the  said 

agreement  on  the  part  of  the  said  PhUUpa  Monypewn/y^ 

and  in  consideration  of  the  said  intended  marriage,  he  the 

said  Phillips  Monypen/ny  hath  given,  granted,  bargained, 

sold,  and  confirmed,  and  by  these  presents  doth  give,  grants 

baigain,  sell»  and  confirm  unto  the  said  Susaamah  Dea/rdefn, 

and  her  assigns,  in  case  the  said  intended  marriage  shall 

take  effect  and  she  shall  survive  both  of  them  the  said 

PhiHi/ps  Monypervay  and  Robert  Monypenny,  one  annual 

sum  or  yearly  rentcharge  of  three  hundred  pounds  of  lawful 

money  of  Great  Britain,  to  be  charged  and  chargeable  upon 

and  yearly  issuing  and  payable  out  of  all  and  singular  the 

manors  or  reputed  manors  of  Maytha/m  Nether  Frodsham 

and  Kensham  in  the  said  county  of  KstU  and  also  all 

that  mansion  house  called  Maytham  HaU  in  the  same 

county  and  also  all  and  singular  the  messuages  lands  tone* 

ments  and  hereditaments  in  the  several  parishes  of  RoU 

venden  Tenterden  Benenden  Scmdhurst  Newenden  SL 

Mary  in  WUtersham  and  Stow  in  the  Isle  of  Oxney  in 

the  said  county  of  Kent  of  or  to  which  he  the  said  Phillips 

Monypenny  or  any  person  or  persons  in  trust  for  him  is 

or  are  seised  or  entitled  for  an  estate  of  inheritance  at  law 

or  in  eqidty  and  to  be  charged  and  chargeable  upon  and 

yearly  issuing  and  payable  out  of  all  and  singular  the  rights, 

VOL  IV.  N 


Statement 
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1857.       membeis^  and  appiurtenanbes  to  the  same  manor^  heredita- 
jJ^JJ^^^^   ments,  and  premises  belonging  or  in  anywise  appertain- 
V*  ing  f   Habendum  (subject  to  certain  charges  therein  men- 

tioned)  io  Suaa/n/ruih  and  her  assigns  during  her  life  in  part 
of  her  jointure,  to  be  paid  as  therein  mentioned  And 
PhiUipa  Monypermy  did  thereby,  for  himself  his  heirs 
and  assigns,  covenant^  grants  and  agree  with  and  to  the 
flaid  Suaa/rmah,  her  executors,  administrators,  and  assigns, 
that  in  case  and  so  often  as  the  said  rentcharge  of  3002., 
or  any  part  thereof  should  at  any  time  be  unpaid  for 
twenty-one  days,  it  shotdd  be  lawful  for  Svsannah,  her 
executors,  administrators,  and  assigns  (subject  as  aforesaid), 
to  enter  into  and  distrain  upon  the  hereditaments  and  pre- 
mises thereby  charged,  and  to  dispose  of  the  distress  there 
found  according  to  law,  as  in  the  case  of  distress  for  rent 
reserved  on  common  leases  for  years ;  to  the  intent  that 
thereby  Suscmnah,  her  executors,  administrators,  and 
assigns  might  be  fully  paid  and  satisfied  the  said  rent- 
charge  and  every  part  thereof,  and  all  costs,  charges,  and 
expenses  attending  the  recovery  of  the  same ;  and  also  that 
in  case  the  same  rentcharge  or  any  part  thereof  should  be 
tinpaid  for  forty  days  (although  no  formal  demand  should 
have  been  made  thereof),  it  should  be  lawful  for  Susarmaht 
her  executors,  administrators,  and  assigns  (subject  as  afore- 
said), to  enter  into  and  upon  the  hereditaments  and  pre- 
mises thereby  charged,  and  to  hold  and  enjoy  the  same, 
^d  receive  the  rents,  issues,  and  profits  thereof  for  her  and 
their  own  use  and  benefit^  imtil  she  or  they  should  be  paid 
the  said  rentcharge  and  arrears,  and  all  costs,  charges,  and 
expenses  occasioned  by  the  nonpayment  thereof ;  and  for 
better  securing  to  Suscmnah,  her  executors,  administrators, 
and  assigns,  the  due  payment  of  the  said  rentcharge  ot 
soot,  PhUUpa  Monypenny  did  thereby  grant,  bargain, 
sell,  demise,  and  confirm  unto  the  said  Thomas  Monypenny 
Knd  Peregrme  Dearden,  tlieir  executors,  administrators, 
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and  assignfi,  all  and  singular  the  manors,  hereditamenta,  1857. 
and  premises  thereby  chained,  as  thereinbefore  mentioned,  MoNTPEBurr 
with  the  payment  of  tiie  said  rentcharge,  and  their  rights,  ^^^  ^* 
members,  and  appurtenances;  Habendum,  subject  as  there- 
inhere  mentioned,  and  subject  to  the  said  rentcharge  and 
the  remedies  for  securing  the  same,  to  the  said  Thomas 
Manypemiy  and  Peregrine  Dea/rden,  their  executors,  ad- 
ministrators, and  assigns  for  1000  years,  to  commence  fix)m 
the  decease  of  the  survivor  of  Phillipe  sjidJRobert,  sans 
waste^  upon  trusty  in  case  the  said  rentcharge  should  be  in 
arrear  for  sixty  days,  out  of  the  rents  and  {HX)fit8,  or  by  de- 
mising, mortgaging,  or  selling  the  premises^  or  by  bringing 
actions  against  the  tenants  thereof,  to  pay  to  Susomnah, 
her  executors,  administrators,  or  assigns,  such  arrears  as 
diould  be  so  unpaid,  and  to  pay  the  surplus  as  therein 
mentioned  By  the  same  deed,  the  estates  called  ChUtei/ir 
dene  and  OobUa  were  then  appointed  and  conveyed  by 
PhUUpa  and  Robert,  and  the  share  of  the  estate  called 
Merrmgton  was  settled  in  strict  settlement ;  and  as  to 
Shisanruxh'a  legacy  of  lOOOJE.  it  was  declared,  that^  after  the 
marriage,  it  should  belong  absolutely  to  Bobert.  The  deed 
contained  a  covenant  on  the  part  of  PhUUpa  Monypemiy 
for  further  assurance  as  to  the  estate  called  Chittendena. 
It  contained  no  other  covenant  on  his  part 

By  his  will,  in  1839,  PhUUpa  Monypemiy  purported  to 
devise  the  Maytham  Hall  estate  (being  the  greater  part  of 
the  hereditaments  which  by  the  deed  of  1835  were  ex- 
pressed to  be  charged  with  the  annuity  of  3002.  in  favour 
of  Suaanndh)  to  the  use  of  his  nephew  Robert  for  Ufe,  with 
remainders  over.  He  devised  the  residue  <^  his  real  estate 
to  the  Flaintifb  and  their  heirs ;  and  he  appointed  the 
Flaintifib  his  executors. 

Phillips  died  in  1841,  Robert  in  1842. 
N  2 
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Momrpsmnr. 
StatemeiU. 


1857.  Subsequently,  the  right  of  Phillips  to  charge  the  May- 

UoKYPwivY  thcum  HaU  estate^  and  to  devise  the  same  by  his  will,  was 
disputed,  upon  the  groimd  that  he  was,  in  fact,  merely 
tenant  for  life  of  that  estate ;  and  by  a  decree  of  the  Court 
of  Chanceiy  made  in  1861  in  the  cause  of  Monypenny  v. 
Dermg  (a),  it  was  declared,  that,  on  the  death  of  PhilUpa 
Monypenny,  one  Robert  Thomas  Oybbon  Atonypevmy 
became  absolutely  entitled  to  the  estate  in  question  as 
equitable  tenant  in  tail 


The  present  suit  was  instituted  by  the  executors  of 
PhUUps  Monypewny  for  administration  of  his  estate ;  and 
the  common  administration  decree  having  been  made,  a 
claim  was  brought  in  on  behalf  of  Susa/rmah  in  respect  of 
the  arrears  of  the  annuity  of  3002.  from  the  death  of  her 
late  husband. 

It  appeared  that  Susam/iwh  had  resorted  to  some  porr 
tion  of  the  lands  on  which  the  annuity  was  expressed  by 
the  deed  of  1836  to  be  charged  (being  the  only  portion  of 
which  PhiUdps  Monypenny  was  seised  in  fee),  and  by  that 
means  had  recovered  a  small  part  of  her  arrears. 


Arytmeiu.         Mr.  Do/nid,  Q.  C,  and  Mr. 
Monypenny — 


Berkeley,  for  Suscmnah 


.  The  effect  of  the  decree  in  Monypenny  v.  Deririg  has 
been  to  withdraw  from  the  operation  of  the  indenture  of 
settlement  of  June,  1836,  the  bulk  of  the  hereditaments 
thereby  charged  with  the.  annuity  of  3002.  in  favour  of 
Susannah  Monypenny;  and  being  precluded  by  that  de- 
cree from  resorting  to  the  premises  so  charged  for  the 
arrears  of  her  annuity,  she  is  now  entitled  to  have  those 

(a)  Reported  2  D.  M.  G.  145. 
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arrears  paid  out  of  the  personal  estate  of  the  testator/ or  if        i857. 

his  personal  estate  is  insufficient  for  that  purpose,  then  out  montpsnnt 
of  his  real  estate  by  his  wiU  devised  to  the  Plaintifis. 


Under  the  settlement,  of  1835,  the  jointress  is  a  pur- 
chaser for  valuable  consideration ;  the  deed,  therefor^  must 
be  read  as  if  she  had  given  an  equivalent  money  value ; 
and  so  read,  it  amounts  in  effect  either  to  a  covenant  to 
pay  the  jointure,  or  to  a  covenant  for  title  to  the  lands  ex- 
pressed to  be  charged. 

For,  firsts  it  contains  an  express  recital  that  the  grantor 
**  is  seised  in  fee  or  entitled  for  an  estate  of  inheritance  at 
law  or  in  equity,^'  and  that  recital  alone  is,  in  effect,  a 
covenant  that  he  is  so.  Secondly,  the  words  "  give,  grants 
and  sell^'  in  the  grant  of  the  annuity,  and  the  words 
"grants  baigain,  sell,  and  demise^'  in  the  demise  of  the 
term  of  years  to  the  trustees,  are  terms  of  art,  and  operate 
as  a  covenant:  Com.  Dig.,  &  v.  "Covenant''  (A  4)  (a);  Hobart^ 
12 ;  also  Doe  dem.  Starlvng  v.  Prince  (5).  Thirdly,  the 
words  by  which  the  powers  of  distress  and  entry  are  given, 
— "  And  the  said  Phillips  Monypenny  doth  hereby,  for 
himself,  his  heirs  and  assigns,  covenant,  grant,  and  agree 
that  it  shall  be  lawful,  "  when  the  rentcharge  is  in  arrear, 
for  the  grantee  to  distrain, — amount  to  a  covenant  that 
she  shall  be  at  liberty  to  do  so. 

Then,  the  decree  of  this  Court  having  deprived  the  grantee 
of  the  powers  of  distress  and  entry,  and  the  trustees  of  the 
term  by  which  the  jointure  was  secured,  that  circumstance 
amounts  to  a  breach  of  the  covenant^  and  the  grantee  is 
entitled  to  come  in  as  a  specialty  creditor  for  the  arrears  of 
her  jointure:  Baridall  v.  Lynch  (c),  Porddge  v.  Cole  (d), 

(a)  Vol.  3,  p.  265,  ed.  Ham-  (c)  12  East,  179. 

mond.  {d)  1  Saund.  319  /. 

(6)  20  Law  J.,  C.  B.,  223. 
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1857.       fofihvr  v.  Han-vey  (a),  Olegg  v.  Olegg  (b),  Mavor  t.  Daven- 
M^^I^^T  P<*^  (")'  Oniifle  Dig.  toI.  1,  p.  207. 

V, 

MoNTPEifinr. 

In  Griffith  v.  AnviU  (d),  a  jointure  was  provided  by 

marriage  artioles  to  be  paid  to  the  wife,  if  she  sorvived,  out 

of  the  husband's  real  estate  j  and  that  fund  fiedling,  it  was 

decreed  to  be  a  charge  on  his  personal  property.    Again, 

in  Probert  v.  Morgan  (e),  upon  a  bill  by  a  jointress  to 

have  the  deficiency  of  her  jointure  made  good  out  of 

the  assets  of  her  husband  and  his  father,  who  had  both 

been  parties  to  the  marriage  contract^  it  was  held  that  the 

Plaintiff  had  a  lien  upon  both  estates. 

We  rely  also  upon  the  broad  rule  of  law  and  equity,  that^ 
when,  upon  proposals  of  marriage,  third  persons  represent 
anything  material  in  a  light  different  from  the  truth, 
whether  innocently  or  by  collusion,  they  shall  be  bound  to 
make  good  the  thing  in  the  manner  in  which  they  repre- 
sented it — it  shall  be^  as  represented  to  be  :  MoTiteJiore  v. 
Montejiore  (/),  and  authorities  cited  in  Money  v.  Jor- 
den(g). 

Mr.  WiUcock,  Q.  G,  and  Mr.  Wickena,  for  residuary 
legatees,  were  proceeding  to  argue  that  the  testator  was 
under  no  personal  liability  in  respect  of  the  claim  in  ques- 
tion ;  when  they  were  stopped  by  the  Court 

The  Vice^Chakcellor. — It  appears  to  me  that  this  is 
simply  a  legal  question,  and  ought  to  have  been  determined 
by  an  action.  If  I  am  to  try  it,  I  should  have  the  assist- 
ance of  a  common  law  judge ;  a6d  the  concurrence  of  the 

(a)  4  Bro.  P.  C.  604.  (/)  1   Sir  Wm.  Blackstone, 

(b)  4  Id.  614.  363. 

(c)  2  Sim.  227.  (g)  15  Beav.  372;  S.  C,  2  D. 
id)  CoUes'  P.  C.  52.  M.  G.  818;  and  5  H.  L.  C.  185. 
(e)  1  Atk.  440. 
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parties  interested  in  the  testator's  real  estate  must  be        1857. 


V. 

MoNTPSNirr. 


All  parties  having  consented  that  the  question  should  be     June  26tk. 
determined  by  his  Honour  with  the  assistance  of  a  common 
law  judge,  it  now  came  on  again  for  argument  before  the 
Vice-Chancellor,  assisted  by  Barons  BramweU  and  Wataoru 


Mr.  Dcmid,  Q.  C,  and  Mr.  Berkeley,  were  again  ^heard  Arffummtt. 
in  support  of  the  claim,  and  cited,  further,  Swwan  v,  ^wibmA 
Strcmshcmi  and  Sea/rlea  (a),  and  Oo.  litt  144.  b. 

Mr.  Rdt,  Q.  C,  Mr.  BaggaUa/y,  and  Mr.  Haneyman,  for 
the  Flaintifib,  who  had  administered  a  large  portion  of  the 
testator's  assets  upon  the  assumption  that  he  was  under  no 
personal  liability  in  respect  of  the  rentcharge ; 

Mr.  WiUcock,  Q.  C,  and  Mr.  WicAena,  for  the  residuary 
l^atee;  and 

Mr.  C.  Hall,  for  another  Defendant  in  the  same  interest — 

Contended  that  the  deed  contained  no  covenant,  express 
or  implied,  either  for  payment  of  the  rentcharge  or  for 
title  to  the  property  expressed  to  be  charged  therewith; 
and  that  the  testator  was  under  no  personal  liability, 
either  at  law  or  in  equity,  in  respect  of  such  jointura  They 
cited  Belle's  Abridgment,  226;  Co.  Litt  219,  S20;  lewis 
V.  Bees  (6),  Colmore  v.  TyndaU  (c),  PoArkhurst  v.  Smith 
leasee  of  Dormer  {d),  Walsh  v.  Trevamon  (e),  Moore  v. 
Magralh  (/),  Cholmxyndeley  v.  Clmton  (g). 

(a)  Dyer,  257  a.  {e)  15  Q.  B.  733, 

(b)  3  K.  &  J.  132.  (/)  1  Cowp.  9. 

(c)  2  y.  &  J.  605.  ig)  2  Jac.  &  W.  1. 
(«0  WiUes,  327. 
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Mr.  Danid,  Q.  C,  in  reply. 

Judgment  reserved. 


Mr.  Baron  Brahwell  now  read  the  opinion  of  Mr.  Baron 
Watson  and  himself,  as  follows : — 

In  this  case,  the  rentcharge  being  secured  on  or  issuing 
out  of  land,  of  a  portion  of  which  the  grantor  was  seised, 
and  to  which  the  grantee  has  had  recourse,  the  grantee  has 
no  power  to  treat  it  as  an  annuity  and  sue  for  it  as  such. 
It  is  conceded,  therefore,  that  the  only  question  is — ^is  there 
a  ooTenant  in  the  marriage  settlement  on  which  the  grantee 
or  the  trustees  of  the  term  could  maintain  an  action  in  the 
events  which  have  occurred? 


Now  this  is  not  a  question  of  intention,  that  is  to  say, 
we  are  not  to  speculate  on  the  existence  of  any  intention  in 
the  grantor's  mind,  and  decide  the  case  as  we  believe  that 
he  had  or  had  not  the  intention  to  covenant  as  alleged,  but 
we  are  to  ascertain  the  meaning  of  the  words  used,  to  de- 
termine the  intention  caressed,  and  decide  accordingly. 

It  is  said,  the  terms  used  in  the  deed  are  terms  of  art, 
which  have  a  definite  legal  meaning,  and  must  be  construed 
accordingly.  But  assuming  that  to  be  so,  it  is  certain  that 
the  context  may  show  that  they  are  not  used  in  that  sense. 
The  word  "  son "'  has  a  definite  legal  meaning — ^namely 
legitimate  son — but  if  in  a  deed  it  appeared  a  person  was 
speaking  of  his  illegitimate  children,  it  is  clear  the  word 
''  son  "  might  mean  an  ill^timate  son. 

This  premised,  we  now  proceed  to  examine  the  deed  and 
the  matters  relied  on  by  Mrs.  Monypenny.  We  think  that 
as  she  is  a  purchaser  for  valuable  consideration,  the  deed 
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ought  to  have  the  same  construction  as  though  she  had 
giyen  an  equivalent  money  value  for  the  annuity.  Now, 
we  think  that  the  recital  of  the  agreement  to  grant  the 
annuity  would,  if  read  by  itself,  be  a  recital  that  the  grantor 
was  seised  in  fee  of,  or  otherwise  entitled  to,  the  lands  to 
be  chaiged.  It  is  doubtM  whether  the  words  in  the  grant 
"  of  or  to  which  the  said  PhiUipa  Monypenny,  or  any  perr 
son  m  trust  for  him,  is  seised  or  entitled  for  an  estate  of 
inheritance  at  law  or  in  equity  "  apply  to  the  manors  of 
Ma/jftham,  Nether  Frodaluxm,  and  Renahxim,  and  the 
mansion,  or  only  to  "  all  and  singular  the  messuage,  &c. 
in  the  parishes  of  RolvendeTi,  &c.,  in  the  coxmty  of  Kent," 
thereby  identifying  them.  Assuming,  however,  this  doubt 
resolved  in  fisivour  of  Mra  Monypen/ny,  then  by  the  recital 
and  grant  together  it  is  recited  that  the  grantor  has 
an  estate,  or  is  otherwise  entitled  in  fee  simple,  in  certain 
named  lands.  These  he  affects  to  charge,  and  also 
charges  all  other  lands  in  certain  parishes  in  which  he 
has  a  legal  or  equitable  estate  of  inheritance.  But  the 
recital  would  not  operate  by  itself  as  a  covenant  by  the 
grantor.  It  is  not  an  imdertaking  or  agreement  by  him 
that  anything  has  happened  or  exists,  or  shall  happen.  It 
is  a  statement  of  a  fact,  is  the  language  of  both  parties,  and, 
treated  as  an  estoppel,  binds  both,  the  grantee  as  much  as 
the  grantor,  to  deny  his  seisin.  Nor  would  the  mere  words 
**  give,  grant,  bargain,  and  sell,'"  as  applied  to  the  creation 
of  an  annuity,  operate  as  a  covenant,  because,  alone,  they 
merely  assert  a  power  to  give  or  create  an  annuity.  Nor 
do  we  think  that  the  words  used  in  the  creation  of  the 
power  to  distrain,  extensive  as  they  are,  "  covenants,  grants, 
and  agrees  that  it  shall  be  lawful,  when  the  rentcharge  is 
in  arrear,  for  the  grantee  to  distrain  on  the  premises,"  are 
an  express  covenant  that  he  shall  have  power  to  do  so. 
We  thiok  that  **  covenants  "  and  "  agrees  "  mean  no  more 
than  ''grants."  So  fax,  therefore,  we  think  there  is  no 
covenant 
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1858.  But  the  grantor  gives,  grants,  bargains,  and  sells  a  rent- 

UwrmwT  charge,  to  be  charged  and  chargeable  upon,  and  yearly 

^-  issuing  and  payable  out  of,  certain  named  lands,  and  all 


Opimtm  ^f 
Bramwell, 
B.,  &  Wat- 

SON,  Bw 


others  of  which  the  grantor  may  be  seised  or  entitled  for 
an  estate  of  inheritance;  and  he  covenants,  grants,  and 
agrees  that  when  the  rentcharge  is  in  arrear,  it  shall  be 
lawful  for  her  to  distrain  on  the  premises  thereby  charged, 
and  also  that  it  shall  be  lawful  for  her  to  enter.  He  after- 
wards bargains,  sells,  and  demises  the  premises  to  the 
trustees  to  secure  the  annuily.  This  imports  the  power  to 
do  what  he  assumes  to  do,  whether  because  seised  in  fee 
or  otherwise  entitled,  as  much  in  this  grant  of  annuity 
charged  on  and  issuing  out  of  the  lands,  and  in  this  grant 
of  a  power  of  distress  on  those  lands,  as  ''  demisi,''  ''  dedi,'' 
or  "  conoessi,''  or  "  bargain  and  seU,"  "  give  and  grant " 
assume  the  power  to  do  what  those  T^ords  purport  to  do. 
Here  the  grantor  assumes  the  power  to  grant  this  annuity 
out  of  certain  lands,  and  charge  them  with  it  Then  it  is 
said,  why  is  there  not  as  much  an  implied  covenant  for 
title  to  do  so  in  this  case,  as  in  those  where  the  words  used 
were  those  above  mentioned  ?  If  the  words  "  of  which  he 
or  some  person  in  trust  for  him  is  seised  for  an  estate  of 
inheritance  at  law  or  in  equity ''  ^pplj  to  the  named 
premises,  why,  as  those  are  the  grantor's  words,  are  they 
not  a  covenimt  by  him,  which  covenant  is  broken?  To 
show  that  these  words  '^  bargain,  sell,  and  demise''  are  words 
of  covenant  for  title,  Comyn's  Digest,  "  Covenant,"  (A  4), 
Hobart,  12,  are  referred  to.  The  covenant  for  further  assur- 
rance  relating  to  other  land  does  not  affect  the  question. 

But  such  a  covenant  as  is  contended  for,  is  a  covenant  in 
law,  if  at  all,  and  a  covenant  that  the  grantor  has  a  legal 
estate;  for  there  cannot  be  a  covenant  implied  from  such 
words  that  the  covenantor  has  an  equitable  estate.  Then, 
if  by  the  deed  it  appeared  that  the  estate  the  grantor  had 
and  charged  was  an  equitable  estate,  surely  there  would  be 
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no  implied  covenant   by  the  words  "give,  grant,  and        1858. 

demise;''  suoh  a  construction  would  make  the  deed  run  montmwkt 
thus :  "  Whereas  I  am  seLsed  of  an  equitable  estate  in  v- 

certain  lands,  out  of  which  I  grant  an  annuity,  and  cove*         

nant  I  am  seised  in  fee  of  a  l^al  estate  therein.''    In  like  b^j^u, 

way,  if  the  recital  showed  that  the  grantor  did  not  know  or  ^'*  *  ^'^' 

80N|  J5* 

affirm  whether  his  estate  was  legal  or  equitable^  it  would  bd 
unreasonable  to  imply  a  covenant  which  supposed  he  had  a 
legal  estate.  Now  here  the  recital  is  that  the  grantor  is 
seised  or  otherwise  entitled  to  the  named  estates.  This 
would  undoubtedly  operate  to  charge  such  of  those  tene- 
ments as  he  had  an  equitable  interest  in.  That  the  recital 
is  not  of  a  l^al  estate  merely,  is  confirmed  by  his  after- 
wards charging  all  lands  in  which  he  has  any  legal  or 
equitable  interest  Indeed,  it  is  by  no  means  clear,  as  we 
have  said,  that  those  words  do  not  apply  to  the  named 
estates  as  well  as  all  othera  Then  is  it  reasonable  or  possi- 
ble to  imply  a  covenant,  which  would  involve  the  necessity 
of  the  estates  charged  being  legal  estates,  when  it  is  mani- 
fest the  grantor  in  the  same  deed  supposes  his  interest  in 
the  estate  charged  may  be  equitable  only?  We  think  not 
The  FlaintifiTs  construction  makes  the  deed  run  thus: 
''  I  am  seised  in  fee  at  law  or  in  equity  (I  don't  know  or 
say  which)  of  certain  estates,  out  of  which  I  grant  an 
annuity,  with  which  I  charge  those  estates.  I  also  cove^ 
nant  I  am  seised  in  fee  of  a  legal  estate  therein*"  This 
cannot  be. 

We  think,  therefore,  there  is  no  covenant  in  this  deed  for 
title  or  quiet  enjoyment 

That  opinion  renders  it  unnecessary  to  consider  the  other 
question,  viz.  whether,  the  grantor  being  dead,  any  action 
could  be  maintained. 

We  wish  to  repeat  we  disclaim  acting  on  what  may  be 
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guessed  to  be  the  grantor's  intention.  He  probably  did 
not  intend  to  oovenant,  nor  did  the  grantee  probably  sup- 
pose there  was  a  covenant — ^not,  however,  because  they 
intended  the  contrary,  but  because  they  did  not  anticipate 
the  case  that  has  arisen,  and  so  had  no  intention  on  the 
subject.  This  would  not  prevent  the  effect  of  words  in 
themselves  efficacious  to  create  a  covenant;  but^  for  the 
reason  we  have  given,  we  think  the  words  here  create  no 
covenant 


a!fEffcS^  Vicb-Chancbllor  Sir  W.  Pagb  Wood  :— 

turn, 

I  am  much  indebted  to  the  learned  Judges  for  their 

assistance  in  this  case.  The  question  being  purely  a 
question  of  law,  I  concur  with  them  in  the  opinion  which 
has  been  read. 


FA.  22fKi         Upon  this  cause  being  mentioned  again,  a  question  arose 
whether  the  equity  had  been  disposed  of 

The  Vicb-Chancellor. — If  I  had  not  been  of  opinion 
that  there  could  be  no  equitable  right  on  the  part  of  the 
jointress  in  the  absence  of  a  legal  right,  I  should  not  have 
asked  for  the  assistance  of  the  learned  judges.  If  the 
parties  wish  for  my  reasons  for  being  of  that  opinion,  I  will 
mention  them  another  day. 


March  \8L       ViCE-CHANCELLOR  SiR  W.  PAGE  WOOD  :— 


Judgment  <m 

the  Equitable 

Question. 


The  argument  at  the  original  hearing  turned  upon  the 
numerous  authorities  referred  to  in  Money  v.  Jorden,  as 
establishing  the  proposition  that  parties  making  represen- 
tations, upon  the  &ith  of  which  a  marriage  is  afterwards 
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solemnised,  must  make  good  the  representations  so  made  1858. 

by  them.    But  it  appears  to  me  that  that  doctrine  cannot  m^^^^^^^t 

be  applied  to  a  case  like  the  present,  where  a  solemn  deed  '^- 

has  been  executed,  and  the  intention  of  the  parties  is  to  be  

gathered  from  that  deed,  and  from  that  deed  only ;  and  that  tke^^H^Me 

in  the  present  case,  if  there  is  not  in  the  marriage  settle-  Q^^*f^ 
ment  a  covenant  on  which  the  grantee  or  the  trustees  of 
the  term  could  maintain  an  action  at  law,  this  Court  can- 
not go  frirther  than  a  Court  of  law. 

If  a  contrary  rule  were  adopted,  it  would  foUow,  that  in 
every  case  where  there  is  a  devise  to  trustees  upon  trust  to 
sell,  for  the  benefit  of  persons,  who,  when  the  estate  is  sold 
and  conveyed,  are  infants,  or  otherwise  incapable  of  entering 
into  covenants  for  title,  the  trustees  might  be  held  bound 
to  make  good  the  representations  contained  in  a  recital  in 
the  conveyance,  that  the  testator  was  seised  of  the  property 
thereby  conveyed  for  an  estate  of  inheritance  in  fee  simple. 

In  all  the  cases  referred  to  in  Money  v.  Jorden^  repre- 
sentations were  made  previously  to  the  marriage,  by  which 
the  party  making  such  representations  undertook,  in  ef- 
fect^ though  without  entering  iuto  a  solemn  contract  for 
that  purpose,  to  make  a  certain  provision,  or  to  do  cer- 
tain other  acts  for  the  benefit  of  the  parties ;  and  it  was 
upon  the  &ith  of  such  representations  that  the  marriage 
was  solemnised.  But  in  the  case  before  me,  a  settlement 
is  executed  previously  to  the  marriage.  And  all  that  the 
party  does  is  to  recite  "that,  upon  the  treaty  for  the 
intended  marriage,  he  proposed  and  agreed  to  secure  the 
annuity  in  questiou  in  manner  and  subject  as  thereinafter 
expressed."  That  being  all  he  recites, — unless  I  find  within 
the  four  comers  of  the  settlement  a  covenant  on  which  an 
action  can  be  maintained  at  law,  I  apprehend  there  can  be 
no  separate  equity  which  this  Court  can  fasten  upon  the 
conscience  of  the  settlor. 
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1858. 
MoHXFKNirr 

V. 

MoinrpENKT. 

Judgment  on 
Oe  Eqmtabk 


No  doubt  this  lady  has  been  misled,  as  every  purchaser 
is  misled  who  piurchases  an  estate  upon  what  {Nroves  to  be 
a  defective  title;  but  I  cannot  give  her  higher  rights  than 
she  would  have  at  law. 

The  claim,  therefore,  must  be  disallowed. 


1857. 

Iko.  12/A# 
17th. 


In  the  Mattee  of  PORTERS   TRUST, 

In  the  Matteb  of  THE  TRUSTEE  BELIEF  ACT. 
WtU^Cm^     Esther  porter,  by  her  will,  after  giving  two  sums 

sUuction    Bo  .  '  o         o 

que9tto<me''or  of  500{.  each  in  the  New  4  per  Cents,  to  her  two  brothers. 

Ait  fletrf  " — 
SubiHuaUmcU 


Where  there  is 
a  hequest  to  A. 
for  l^e,  and 
after  his  de- 
cease to  ^.  ''or 


Sam/ad  and  WiUicmi  Porter,  gave  to  her  sister  Sarah,  for 
her  life,  everything  she  died  possessed  of  (except  the  two 
before-mentioned  sums  of  5002.  each),  and  also  whatever  pro- 
perty she  might  have  in  the  Funds,  after  paying  the  said  two 
legacies  of  5002.  each.  She  then  bequeathed  as  follows : — 
his  personal  re-  "And  at  the  death  of  my  said  sister  I  give  to  my  said 
or  a  bequest  to  brother  Somv^  Porter,  or  hia  heirs,  1,0002.  in  the  4  per 

B.  to  be  paid  80  riAnfji'' 
many  months     vAsuuk 
after  testator's 
death  to  B.**  or 
his  personal 
representa- 
tives," the 
Courts  have 
constmed  it 
simply  as  an- 
other way  of 
giving  B.  a 
vested  interest 
upon  the  tes- 
tator's death; 
and  B,  dying 

before  the  testator,  the  bequest  has  been  held  to  lapse:  but  if,  instead  of  "personal  repre- 
sentatives," the  word  *'  heirs  "  be  used,  it  shows  the  testator  intended  the  persons  he  designates 
as  **  heirs "  to  take  by  way  of  substitution  whenever  B.  may  die,  and  there  shall  be  no  lapse 
although  B,  should  die  bdfore  the  testator.  * 

Bequest  of  residue  to  ^.  for  life,  and  at  her  death  a  legacy  to  B.  "  or  his  heirs  :*" — Held^  that  the 
legacy  to  B,  did  not  lapse  by  reason  of  his  death  in  tlie  lifetime  of  the  testatrix,  but  that  his 
widow  and  only  child  took  by  substitution. 


The  testatrix  died  in  November,  1832. 

Samuel  Porter  died  intestate  in  the  lifetime  of  the  testa- 
trix, leaving  Ann  Porter  his  widow,  and  John  HaU  Porter, 
his  only  child,  him  surviving.  Ann  died  in  March,  1857 ; 
Sarah  in  May,  1857. 
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Mr.  Renshaw,  Mr.  C.  HaU,  and  Mr.  Foreter,  for  various       1857. 
parties,  some  of  whom  claimed  as  next  of  kin,  others  as    iiTk^'pos* 
residuary  legatees : —  teb*8  TButr. 


jLTOftnCIKm 


In  the  events  that  have  happened,  Samibd  Porter 
having  died  in  the  lifetime  of  the  testatrix,  the  legacy  of 
1,0002.  bequeathed  to  him  "  or  his  heirs''  at  the  death  of 
the  tenant  for  life^  has  lapsed  To  prevent  lapse,  the  in- 
tention must  be  clear  and  indisputable  upon  the  fiftce  of  the 
will ;  and  whatever  construction  might  be  adopted  in  the 
case  of  a  bequest  to  one  or  his  representatives,  to  take  effect 
upon  the  death  of  the  testator,  no  life  estate  or  other  in- 
terval being  interposed,  it  is  perfectly  clear,  that  where  any 
interval  is  interposed — ^where,  for  instance,  there  is  a  be- 
quest to  one  for  life,  and  after  his  death  legacies  are  given 
to  others  or  their  representatives,  such  l^acies  must  lapse 
by  the  death  of  the  legatees  during  the  life  of  the  testator. 
Where  there  is  any  period  to  which  the  provision  for  the 
death  of  a  l^fatee  can  be  referred  other  than  that  of  the 
testator's  own  life,  the  Court  presumes  that  he  meant  to 
IMxivide  tot  death  during  that  period,  and  not  during  his 
own  lifetime :  Corbyn  v.  French  (a),  Tid/tveU  v.  Arid  (b), 
-—both  eases  precisely  similar  to  the  present:  see  also 
Home  V.  PiUcms  (c),  Nichols  v.  HavUcmd  (d),  and  Ed- 
vwrda  v.  Edwards  («).  Corbyn  v.  French  has  been  fte- 
qoently  dted,  see  Oitbings  v.  M'Dermott  (/),  and  Bone  t. 
Cook  (g),  and  always  with  approbation* 

The  Vicb-Chancbllor.— In  Bone  v.  Cook,  Chief  Baron 
Alexa/nder  distinguishes  between  the  gift  to  children  and 
the  gift  to  executors  or  administrators,  in  the  event  of  the 
death  of  a  l^atee. 

(a)  4  Yes.  418,  435.  (e)  15  Beav.  357,  364. 

(h)  3  Mad.  403.  (/)  2  M.  &  K.  69. 

(c)  2  M.  &  K.  15.  (g)  M'Clel.  168. 
((0  1  K.  &  J.  504. 
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1867.  Mr.  ToUer,  Mr.  Walford,  and  Mr.  OrachnaZ,  for  various 

l^^"^^^  assignees  of  John  HaU  Porter,  contended  that  the  bequest 
XBB'8  Trust.  y^^A  not  lapsed,  but  had  vested  in  John  HaU  Porter,  either 
Argument  as  heir  at  law  of  Samuel,  or  as  his  next  of  kin  in  its  strict 
sense,  that  is,  nearest  in  blood.  The  bequest  was  not  to 
8a/muel  "  or  his  personal  representatives,'"  but  to  Sa/muel 
*  or  his  heirs.**  Had  it  been  to  him  "  or  his  next  of  kin," 
the  parties  would  clearly  have  been  entitled  to  take  by 
substitution  as  personcB  deeigTuUce:  Ed/warda  v.  Solo- 
way  (a). 

They  cited  also  Varley  v.  Winn(b),  Ive  v.  King(c), 
Hodgson  v.  Smithaon  {d),  AsMmg  v.  Knowlea  (e),  OvrdXe- 
stone  V.  Doe(f),  In  re  Crawford's  Trust  {g),  SaUsbury 
V.  Petty  (h).  In  re  Sheppard'a  Trust  (i),  and  Price  v. 
Lockley  Qc). 

Mr.  CottereU,  for  the  personal  representative  of  Ann 
Porter,  the  widow  of  Samuel,  concurred  that  there  had 
been  no  lapse ;  but  contended,  that,  under  the  words  ''  or  his 
heirs,"  the  widow  became  entitled  to  one-third  part  of  the 
l^acy  bequeathed  to  Sam/ueL;  the  word  ''heirs''  in  a  sub- 
stitutional bequest  of  personalty  meaning  not  next  of  kin 
in  its  strict  sense,  that  is,  nearest  in  blood,  but  the  persons 
who,  under  the  Statutes  of  Distribution,  would  be  entitled 
to  succeed  to  the  personal  property  of  the  deceased  in  case 
he  died  intestate :  DoodAf  v.  Higgms  (J). 

Mr.  Renshaw  in  reply. — Corbyn  v.  French,  was  not  cited 
in  Ive  V.  King  (m). 

(a)  2  De  G.  &  Sm.  248 ;  S.  C,  (/)  2  Sim.  225. 

on  appeal,  2  Fhill.  625.  (^)  2  Drew.  237. 

(6)  2  K.  &  J.  700.  (A)  3  Hare,  86. 

(c)  16  Beav.  46.  (i*)  1  K.  &  J.  269. 

(d)  21  Id.  354 ;  S.  C,  on  ap-  (A)  6  Beav.  180. 
peal,  26  Law  J.,  N.  S.,  Ch.,  1 10.              (/)  2  K.  &  J.  729. 

(e)  3  Drew,  593.  (m)  16  Beav.  46. 
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The  Yica-Chancellob.  —  The  proposition  in  li^  v.         1867. 
King  is  very  simple  and  well  established,  viz.  that  where    !»  bbPor- 
there  is  a  bequest  to  a  class,  followed  by  a  substitutional  be-   tbb'sTbust. 
quest  in  case  of  the  death  of  any  member  of  the  class,  there,     ArgumenL 
to  determine  whether  the  substitutional  bequest  is  to  take 
eflfect  upon  the  death  of  any  particular  individual,  you  must 
first  inquire  whether  he  was  a  member  of  the  class  at  alL 
If  he  was  not,  it  is  impossible  to  predicate  substitution  with 
respect  to  him. 

Le  JefWM  V.  Ze  JefWJM  (a)  and  PerUey  v.  Periley  (&)  were 
also  cited  on  the  principal  question ;  and  De  Beauvoi/r  v. 
De  Becmvoi/r  (c)  on  the  meaning  of  the  word  "  heirs'^  in  a 
bequest  of  personalty. 

A  further  question  was  argued  between  the  next  of  kin 
afid  &e  parties  claiming  as  residuary  legatees,  as  to  whe- 
ther the  will  contained  any  residuary  bequest ;  but  in  the 
view  taken  by  the  Court  upon  the  principal  point,  this 
question  did  not  require  a  decision. 

Judgment  reserved. 


Vice-Chancellob  Sib  W.  Page  Wood  : — 

The  question  in  this  case  arises  with  reference  to  a  be-  Dec.  17  th. 
quest  of  1,0002.,  given  in  this  way : — ^The  testatrix  first  judgment. 
bequeaths  her  residuary  property  to  her  sister,  Sarah 
Porter,  and  then  proceeds  as  follows :  "And  at  the  death 
of  my  said  sister  I  give  to  my  said  brother,  Sam/uel  Porter^ 
or  his  hevrsy  1,000J.  in  the  4  per  cents.'*  Sa/muel  having 
died  in  the  lifetime  of  the  testatrix,  the  question  is,  whe- 
ther the  bequest  of  1,0002.  has  lapsed,  or  whether  the 
"  heirs,"  as  they  are  called  in  the  will,  are  entitled  to  take 
by  substitutioa 

(a)  2  Kee.  701.  (ft)  12  Beav.  547.  (c)  3  H.  L.  C.  524. 
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1857.  The  prindjdes  which  govern  the  decisions  in  cases  of  this 

IiTrb^Por-  '"^^  ^^^  extremely  clear^  and  have  be«i  laid  down  with 
TBB's  Tbubt.  great  precision  in  ike  case  otJB&M  v.  Cook  (a)  by  Chief  Baron 
Judgment.  AlecDcmdeT,  a  judge  perfectly  conversant  with  the  princi- 
ples by  which  Courts  of  equily  are  regulated  in  such  cases. 
There  the  facts  were  these  :-^There  was  a  bequest  to  one 
for  life,  and  after  her  decease  to  certain  legatees,  share  and 
share  alike ;  ''and  in  case  of  the  death  of  any  of  the  said 
legatees  before  their  legacies  should  become  payable,  then 
the  testatrix  directed  that  the  legacy  of  each  of  them  dying 
should  go  to  and  be  paid  am<xigBt  his  or  their  children,  share 
and  share  alike  ;  and  in  case  of  such  decease  of  any  of  the 
said  legatees  without  having  a  child  or  childr^i,  the  legacy 
of  him  or  her  so  dying  should  go  to  his  or  her  executors  or 
administrators  as  part  of  his  or  her  personal  estate/'  One 
of  the  persons  named  as  legatees  died  in  the  lifetime  of  the 
testatrix,  and  without  having  been  married,  and  the  ques- 
tion was  whether  her  l^acy  lapsed,  or  whether  it  passed  by 
force  of  the  latter  clause  to  her  executors  or  administrators 
as  part  of  her  personal  estate.  The  Lord  Chief  Baron 
held  that  it  had  lapsed  ;  but  he  appears  to  concede,  that, 
\mder  the  former  clause,  children  of  the  legatee,  had  there 
been  any,  would  have  taken  the  share  by  substitution,  not- 
withstanding she  died  in  the  lifetime  of  the  testatrix. 

Qliat  case  is  perfectly  consistent  both  with  the  authori- 
ties that  preceded  and  with  those  that  followed,  bearing 
in  mind  the  distinction  stated  by  the  Master  of  the  Bolls  in 
Ive  V.  King(b),  between  legacies  to  a  class  and  legacies  to 
individuals  named  in  the  will,  with  reference  to  substitu- 
tional gifts  to  children; — ^the  principle  of  that  distinction 
being,  that,  to  determine  whether  such  gifts  are  to  take 
effect^  the  test  in  the  case  of  a  legacy  to  a  class  must 
necessarily  be  this.  Was  the  deceased,  whose  supposed 
share  is  claimed,  or  was  he  not  ever  a  member  of  the 

(a)  MOiel.  16S.  {b)  16  Beav.  53. 
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class ;  in  other  words,  was  he  or  was  he  not  ever  an  object        1857. 

of  the  gift  1    If  he  was  not,  there  can  be  no  substitution.         in  be  Pob- 

TEB'B  Tbust. 

So  {ax  the  law  is  perfectly  clear;  but  the  difficulty  in  Judgmeiu. 
the  present  case — ^and  the  same  difficulty  arose  in  Corbyn 
w.  Fr0nch(a)  and  Tidwell  v.  Ariel(]b),  as  well  as  in  Bone  v. 
CboJk(e),— <x>nsi8te  in  determining  whether  the  clause  ''or 
his  heirs''  was  intended  as  a  clause  of  substitution — ^whether 
by  that  clause  the  testatrix  intended  to  substitute  in  the 
rocnn  of  the  legatee  some  other  persons  called  *'  his  heirs/' 
or  simply  to  d^iote  that  the  legatee  was  to  take  a  vested 
and  transmissible  interest  in  the  legacy,  the  words  "  or  his 
heirs,"  superfluous  in  themselves,  being  added  by  the  testar 
triz  ex.  abundanti  cautel&,  and  as  '^  an  anxious  expression," 
as  CSiief  Baron  Aleaemder  described  it^  that  the  legatee 
was  to  take  a  transmissible  interest  if  he  survived  her. 

Now  when  I  examine  the  case  of  Corbyn  v.  French,  I 
find  that  the  principle  of  the  decision  was,  that  if  it  be 
dear  that  an  alternative  bequest  was  intended  to  be  sub- 
stitutional, then  it  shall  take  effect,  notwithstanding  the 
death  of  the  original  legatee  in  the  lifetime  of  the  testat- 
ior ;  if  it  be  not  clear  that  it  was  intended  to  be  substi- 
tutional— ^if  it  appears  to  have  been  intended  merely  as  an 
expression  of  the  testator's  intention  that  the  interest  given 
to  the  original  legatee  should  be  vested  in  and  transmissible 
by  him,  then  the  legacy  will  lapse,  unless  the  original 
legatee  survive  the  testator. 

In  Corbyn  v.  French,  the  residue  was  bequeathed  to  the 
testator's  widow  for  her  life,  and  after  her  death  part  of  it 
was  given  to  Ehizaheth  Cooper,  or  to  her  proper  represen- 
tative, in  case  she  should  not  be  living  at  the  widow's 
decease ;  and  other  equal  parts  of  it  were  given  to  John 
Barker  and  three  others,  "  or  their  representatives  or  repre- 

(fl)  4  Ves.  418.  {h)  3  Madd.  403.  (c)  M'Lel.  168. 
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1857.  sentativa''  John  Barker  died  in  the  testator's  lifetime ; 
iNRBPOTr-  ^^^ ^^^^  I^^  Alvardey  says  is  this,  "  As  to  the  l^acy  to 
TER'B  Trust.  JqJi^  Barker,  I  think  the  question  can  hardly  be  raised 
Judgment,  upon  this  will ;  for  see  the  preceding  legacy  to  Elizaieth 
Cooper.  Would  not  that  have  lapsed  if  EUzabeth  Cooper 
had  died  in  the  lifetime  of  the  testator?  Beyond  all 
question  it  would.  It  is  nothing  more  than  saying  it  shall 
go  to  her  representatives  if  she  dies  before  his  wifa  As  to 
the  others^  I  am  of  opinion  it  is  nothing  more  than  a  gift  to 
them  at  the  death  of  his  wife;  but  it  was  intended  only  as 
a  beneficial  interest  to  them,  and  must  as  such  vest  in 
them  before  it  could  be  transmissible.^'  (So  that  he  treats 
it  as  not  being  in  any  way  substitutional)  "The  rules 
upon  which  the  Court  proceeds  are  perfectly  established. 
A  testator  is  never  to  be  supposed  to  mean  to  give  to  any 
but  those  who  shall  survive  him,  unless  the  intention  is 
perfectly  clear.  I  will  not  determine  now,  because  it  is  not 
necessary,  that  where  a  l^acy  is  given  to  a  person  or  to 
his  representatives,  it  can  mean  anything  but  in  case  of  his 
death  in  the  life  of  the  testator.  But  it  is  perfectly  clear  that 
where  the  fund  is  given  to  one  for  life,  and  after  the  death 
of  that  person  to  several  others,  and  in  cajse  of  their  deaths 
to  their  representatives,  there  is  no  reason  to  presume  an 
intention  that  it  shall  not  lapse  by  the  death  of  the  legatee 
in  the  life  of  the  testator.^  And  he  decided  that  it  was  im- 
possible in  that  case,  without  tran^ressing  every  rule  as 
to  vesting,  to  hold  the  legacy  vested,  the  legatee  not  having 
lived  to  take  the  benefit  under  the  testator's  will  (a). 

The  case  there  pointed  at  by  Lord  Alvamley,  and  which 
he  said  it  was  not  necessary  for  him  to  determine,  actually 
arose  in  Oittvngs  v.  M'Dermott{b),  where  the  bequest  was 
to  certain  persons  nominatim,  ''or''  to  their  heirs;  and 
the  Court  arrived  at  the  conclusion  that  the  disjimctive 

(a)  4  Yes.  435.  (b)  2  M.  &  K.  69. 
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word    "or'*    must   mean    substitutioiL    The   disjunctive  1857. 

marked  plainly  that  the  testator  intended  to  provide  for  inrePor- 

an  alternative  bequest,  viz.  to  the  legatees,  if  they  diould  «»*8Tk^8t. 

survive;  and  if  they  should  not>  to  their  "heirs,*'  as  they  Jitdgmeni, 
were  called  in  his  will 

Now  does  Tid/weU  v.  Arid{a)  require  me  to  adopt  a 
different  view  upon  the  question,  whether  the  bequest  is 
substitutional  in  the  case  now  before  me  ?  It  is  dear  that 
TidweU  v.  Arid  is  on  all  fours  with  the  present;  for 
wheth^  the  direction  be  that  the  legsicj  shall  be  paid,  as 
there,  a  few  months  after  the  testator's  decease,  or,  as  here> 
at  the  death  of  a  tenant  for  life,  is  plainly  immaterial ; 
and  the  only  question  is  whether,  the  word  "heirs''  in  a 
bequest  of  personalty  being  now  decided  to  have  a  meaning 
different  fix)m  what  was  attached  to  it  at  the  date  of  that 
decision,  the  same  construction  is  to  be  put  upon  the 
bequest 

In  considering  this  question,  it  is  important  to  see  what 
were  the  facts  in  TidweU  v.  Arid.  There  was  first  an 
absolute  bequest  to  the  testator's  daughter  Dorothy,  followed 
by  other  legacies  to  other  persons,  then  a  direction  that  all 
the  legacies  should  be  paid  at  the  end  of  a  year  afler  the 
testator's  decease,  "  or  to  their  several  and  respective  heirs." 
Dorothy  died  in  the  lifetime  of  the  testator,  and  the  bill 
was  filed  by  the  son  and  heir  and  by  the  husband  of  the 
deceased,  the  son  contending  that  the  legacy  vested  in  him 
as  heir  and  persona  designata  (not  as  next  of  kin  or  under 
the  statute),  the  husband  contending  that  in  case  the  Court 
should  be  of  opinion  that  the  testator  meant  by  the  word 
"  heir,"  with  reference  to  the  nature  of  the  property  be- 
queathed, rather  to  denote  the  personal  representatives  of 
his  legatees,  then  the  legacy  to  Dorothy  his  late  wife  vested 

(a)  3  Madd.  403. 
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1857.  in  him  as  Iter  administrator  and  persorud  representative. 
^Jf^i^^^,  The  Vice-Chancellor  (I  observe  it  was  Sir  John  Leach,  not 
tbk»8Tbu8t.  Sir  ThoToas  Plumer)  says  this:— «  The  l^acy  of  600?. 
Judgtnetu,  IB,  in  the  first  place,  given  to  Dorothy,  simpliciter,  as  a 
mere  personal  legacy,  failing  by  her  death  before  the  tes- 
tator. The  testator  afterwards  directs  that  his  respective 
legacies  shall  be  paid  by  his  trustees  at  the  end  of  one 
whole  year  next  after  his  decease,  or  to  their  several  or 
respective  heirs.  It  is  said  that  this  direction  is  incon- 
sistent with  a  mere  personal  gift  to  Dorothy,  and  is, 
therefore,  a  substitution  of  a  new  legatee  in  the  event  of 
her  dying  before  the  testator.  If  the  direction  had  been 
that  the  respective  legacies  should,  at  his  death,  be  paid 
to  the  l^;atees  or  their  respective  heirs,  the  inconsistency 
contended  for  would  have  existed ;  but  a  payment  to  the 
representative  at  the  end  of  a  year  aftier  the  testator's 
death,  if  the  legatee  be  not  then  livilKg,  is  not  incon- 
sistent with  a  personal  gift  to  the  legatee  "  (a).  In  other 
words,  the  term  "  heirs,"  being  treated  as  used  by  the 
testator  in  the  sense  of  "  representatives,*'  this  was  held 
to  be  simply  an  absolute  bequest  to  Dorothy,  to  lapse  if 
she  did  not  survive  the  testator. 

Assuming  that  the  word  "  heir,"  occurring  in  such  a  be- 
quest, was  to  be  construed  as  simply  equivalent  to  ''personal 
representative,"  that  decision  is  entirely  consistent  with 
Lord  Alvaidey's  in  Corbyn  v.  French;  but  if  "heirs" 
mean  not  the  representative  as  such,  but  those  who  take 
beneficially  and  fi'ee  from  the  first  l^;atee's  debts,  then  they 
are  inconsistent  with  an  absolute  gift  to  the  first  taker  (b). 

But  now  as  to  the  word  "  heir  "  and  the  construction  put 
upon  it  in  TidweU  v.  Ariel.    At  the  date  of  that  decision, 

(a)  3  Madd.  409,  peal,  2  PhiU.  627 ;  S.C.,  12  Sur. 

(b)  See  Edvoards  v.  Saloway,  487),  overruling  Baker  v.  Han- 
(12  Jurist,  493,  affirmed  on  ap-      bury  (3  Russ.  340). 
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Vaux  v.  Henderson  (a)  was  not  reported,  and  the  Plaintiflh        1857. 
in  TidweU  v.  Ariel  claiming,  the  one  simply  as  heir  at  law,    j,^"^^^. 
the  other  simply  as  personal  representative,  and  the  Court   t«»'8  Tbuot. 
being  of  opinion  that  iJiie  word  ''  heir  "  meant ''  personal     Jvdffmetu. 
representative^''  there  was  nothing  to  be  done  but  to  dismiss 
the  bill ;  but  now  it  is  well  settled  that  where  the  word 
^  heir  "  occurs  in  a  gift  of  personal  property,  and  the  heir 
at  law  does  not  take  as  persona  designata,  the  term  "  heir  " 
shall  mean  not  personal  representative,  but  those  who  for 
the  purposes  of  succession  stand  in  regard  to  the  personal 
property  of  the  testator  in  a  position  analogous  to  that  in 
which  the  heir  at  law  would  stand  in  regard  to  his  real 
property.     It  has  often  been  said,  that^  in  such  cases,  the 
word  means  next  of  kin,  but  in  Doody  v.  Higgina  (6),  I 
held  it  must  mean  such  persons  as  would  have  been  en- 
titled under  the  Statutes  of  Distribution  to  succeed  to  the 
personal  property  of  the  deceased  in  case  he  had  died  intes- 
tate, including,  therefore,  a  widow. 

But  if  such  be  the  persons  who  are  to  take  as  "  heirs  " 
under  a  bequest  to  a  person  ''  or  his  heirs,''  must  they  not 
necessarily  take  as  personse  designates?  In  no  sense  do 
they  take  by  way  of  transmission.  They  do  not  take  the 
property  charged  with  the  debts  of  the  deceased.  They 
are  in  no  sense  his  "  representatives."  In  every  such  gift 
the  parties  indicated  as  '*  heirs  "  must  take  as  person® 
designatse;  and,  if  so,  they  must  take  by  substitution,  and 
the  gift  must  be  as  clearly  a  substitutional  gift  as  iu  the 
case  of  a  bequest  to  one  "  or  his  children,"  or  to  one  "  or 
his  next  of  kin,"  or  any  other  designated  class. 

I  should  follow  most  strictly  the  authorities  of  CorbyuY. 
French,  and  Tidioell  v.  Ariel,  to  this  extent,  that  where 
there  is  a  bequest  to  A.  for  life,  and,  after  his  decease,  to  B, 
or  '*  his  executors,"  or  to  B,  "  or  his  personal  represen- 

(a)  1  Jac.  k  W.  388,  n.  (ft)  2  K.  &  J.  729, 
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tatives,''  or  a  bequest  to  £.  to  be  paid  so  many  months 
after  the  testator's  decease  to  him  ''  or  to  his  personal 
representatives/'  it  is  simply  another  way  of  giving  a 
vested  interest  to  B.  upon  the  testator's  own  death,  and 
if  B.  die  before  the  testator,  the  bequest  shall  lapse ;  but, 
if  instead  of  "  personal  representatives'*  the  word  "  heirs  " 
be  used,  as  here  it  is  used,  I  apprehend  that  circumstance 
shows  an  intention  on  the  part  of  the  testator  that  the 
persons  he  designates  as  "  heirs "  are  to  take  by  way  of 
substitution  whenever  B.  may  die,  and  the  bequest  will  not 
lapse  although  B.  may  die  in  the  lifetime  of  the  testator. 


Therefore,  in  this  case,  I  must  hold,  that,  in  the  events 
that  have  happened,  there  has  been  no  lapse  of  the  1,000{. 
bequeathed  to  Sam/ud,  but  the  widow  and  the  son,  or  his 
assignees,  are  entitled — ^the  widow  to  one4hird,  and  the 
son,  or  his  assignees,  to  the  other  two-thirds  of  the  fund. 


Minuu.  Declaration  and  order  accordingly. 
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Ik  the  Matter  of  the  TRUSTS  of  the  WILL  of     ^«*-  art*. 
JOHN  JAMES  HOWELL  COE,  deceased, 

AND 

Of  the  act  10  &  11  VICT,  d  96,  for  the  BELIEF 
OF  TRUSTEES. 

X  HE  testator,  by  his  will,  in  1838,  bequeathed  his  residu-     wWr^Cof^ 
aiy  personal  estate  to  his  executors  upon  trust  to  invest  as  Tr^Ha^!!^- 
therein  mentioned ;  aifd  to  stand  possessed  of  the  securi-   creHot^^Pajf- 

wng  Fund  ttUo 

ties  upon  which  it  should  be  invested,  upon  trust  to  pay  Cowr*— io#ii 

VieL  e  96 

the  dividends  to  his  wife  during  her  life,  and,  after  her         L 

decease,  upon  tnist  to  make  a  weekly  allowance  to  his  '^^^^ 

son  Sanrnd  or  his  children,  if  he  should  have  died  leaving  dared  it  shoold 

children,  towards  his  or  their  maintenance  and   support^  discretion  to 

such  allowance  to  be  in  the  discretion  of  his  executors  or  any^art^f  Se 

the  survivor  of  them,  his  executors  or  administrators.    The  pncipai  of  a 

'     ^  nmd  to  his  son, 

will  then  proceeded  in  these  words : — '*  And  I  hereby  or  to  hia  chii- 

dedare  that  it  shall  be  in  the  discretion  of  my  executors,  should  be  dead, 

or  the  survivor  of  them,  his  executors  or  administrators,  £g^r*Jhefr^ 

(and  during  the  life  of  my  wife  with  her  consent  in  writing),  maintenance  or 

to  advance  all  or  any  part  of  the  principal  money  of  such  in  the  world,  it 

stocks,  funds,  and  securities,  to  my  said  son  Samud,  (or  to  that^his  wn 

his  children,  if  he  should  be  dead),  in  or  towards  his  or  g^Jj^^^^ 

their  maintenance  or  advancement  in  the  world;  it  being  the  whole 

•  1-I  •!  /•/•-•••Villi  1         11      benefit  of  such 

my  wish  that  my  said  son  (if  livmg)  should  have  the  whole  moneys  if  he 
benefit  of  such  moneys,  if  he  should  conduct  himself  steadily  himaelflSead^' 
and  to  the  satisfaction  of  my  said  executors,  or  the  survivor  ^^^  *?  ^® . 

*^  '  satisfaction  of 

his  trustees, 
with  gifts  over,  in  the  event  of  the  whole  of  such  moneys  not  having  been  advanced  by  the 
trustees.  The  son  having  assigned  his  interest  under  the  will,  the'  trustees,  after  the 
widow's  death,  paid  the  fimd  into  Court  under  the  Trustee  Relief  Act,  but  did  not  suggest 
that  the  son  had  conducted  himself  otherwise  than  steadily  and  to  their  satisfaction : — Held, 
Jirtt,  upon  the  construction  of  the  will,  that  this  was,  in  effect,  a  trust  for  the  son  with  a  power 
for  the  trustees  to  deprive  him  of  the  fund  if  he  should  not  conduct  himself  steadily  and  to 
their  satisfaction ;  secondly^  that,  the  trustees  having  declined  to  exercise  that  power,  it  was 
not  competent  to  this  Court  to  exorcise  it;  and  the  fund  was  ordered  to  be  transferred  to  the 
assignee. 
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1868. 

In  be  Coe's 
Tbdst. 

Statement, 


of  them,  his  executors  or  administrators ;  and  in  the  event 
of  my  said  son  leaving  children,  and  the  whole  of  such 
moneys  shall  not  have  been  advanced  by  my  said  executors 
or  the  survivor  of  them,  his  executors  or  administrators, 
under  the' provisions  hereinbefore  contained,  then  I  give 
and  bequeath  the  same  unto  and  amongst  the  said  child  or 
children,  as  and  when  he,  she,  or  they  shall  respectively 
attain  the  age  of  twenty-one  years;  but  if  mysaid  son  shall 
depart  this  life  without  having  had  the  whole  of  such 
moneys  advanced  to  him  under  such  provision,  and  without 
having  had  any  child  or  children  him  surviving,  or  if  such 
child  or  children  shall  depart  this  life  under  the  age  of 
twenty-one  years,  also  without  having  received,  or  without 
having  had  such  moneys  advanced  to  them  under  such 
provision,  then  I  give  and  bequeath  the  same  unto  and 
amongst"  (certain  residuaiy  legatees),  *'  share  and  share 
alike." 


The  testator  died  in  1841;  his  widow  in  1856. 

In  the  interval  Samuel  executed  assignments,  vesting 
all  his  interest  under  the  will  in  the  Petitioner  absolutely. 


Upon  the  death  of  the  widow,  the  trustees  paid  what 
remained  of  the  fund,  (341 1  Os.  lOd)  into  court;  but  they 
did  not  suggest  that  Samuel  had  conducted  himself  other- 
wise than  steadily,  and  to  their  satisfaction. 

The  petition  prayed  to  have  the  fund  in  court  transferred 
to  the  Petitioner. 


AfffrntenL  My,  Renshaw  for  the  Petitioner  contended,  that,  upon 
payment  of  the  fund  into  court,  the  discretionary  power  of 
the  trustees  to  determine  how  much  should  be  allowed  or 
advanced  for  the  maintenance  and  benefit  of  the  testator's 
son   as  in  the  will  mentioned,  and   to  reserve   what  in 
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their  opinion  might  not  be  requisite  for  those  purposes         1858. 
for  the  benefit  of  those  in  remainder,  ceased,  and  the  Peti-    ^J'^^^'^tg 
tioner,  as  his  assignee,  became  entitled  absolutely  to  the       Tbust. 
whole  of  the  fund  so  paid  in,  by  analogy  to  the  cases,      Arffwneni. 
where  there  is  a  discretionaiy  power  in  trustees  to  apply 
moneys  for  the  personal  benefit  of  a  person  who  afterwards 
becomes  bankrupt  or  insolvent^  and  no  clause  of  forfeitiure 
or  cesser  in  the  event  of  bankruptcy  or  insolvency,  nor  any 
limitation  over  expressly  consequent  upon  that  events  and 
the  assignees  are  held  entitled,  notwithstanding  a  general 
limitation  over :  Snowdon  v.  Dales  (a).  Pier cy  v.  Roberts  (6) ; 
see  also  Green  v.  Spicer(c). 

The  Vicb-Chanckllor — Oreen  v.  Spicer  was  more  like 
the  case  of  Brcmdon  v.  Robinson  (d) — a  complete  gift^ 
then  an  attempt  to  fetter  it,  and  no  gift  over. 

Mr.  Renshaw, — In  Snowdon  v.  Dales,  and  Pierey  v. 
Roberts,  there  was  a  clear  gift  over ;  see  also  Yovmghusba/nd 
V.  Oisbome{e),  where  there  was  an  express  attempt  to 
guard  the  fund  from  alienation. 

The  Vice-Chancellor. — Do  the  trustees  suggest  any- 
thing as  to  misconduct  on  the  part  of  Samuel? 

Mr.  Wood  for  the  trustees. — They  have  no  suggestion  to 
make  on  that  subject.  They  are  merely  desirous  of  being 
relieved,  and  with  that  view  have  paid  the  money  into 
court 

Mr.  Hardy  for  the  children  of  Samud,  and  for  the 
residuary  legatees,  contended,  that>  according  to  the  true 
construction  of  the  will,  the  trustees  had  in  regard  to  the 
principal  money  merely  a  discretioa     No  duty,  no  trust 

(a)  6  Sim-  524.  (ft)  1  M.  &  K.  4.  (c)  1  R.  &  M.  395. 

{d)  18  Ves.  429.  (e)  1  CoU.  400. 
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1858.        was  imposed  upon  them,  and,  unless  they  exercised  their 

Ij^^^^'^g    discretion  in  favour  of  8a/mudy  the  Court  could  not  exercise 

Trust.       it  for  them.    He  cited  Tvxyp&nm/y  v.  Peyton  (a),  to  show 

'^rgmnau.     that  a  legacy  given  to  trustees,  to  be  applied  clearly  for  the 

personal  benefit  of  a  cestui  que  trust,  would  be  protected 

from  his  assignees,  even  where  he  was  bankrupt  or  insolvent. 

A  reply  was  not  heard. 


JudgwmL       ViCB-CHANCBLLOR  SIR  W.  PAGE  WoOD  :— 

This  will  is  obscurely  expressed,  but  the  last  clause  is  so 
strong  in  favour  of  an  absolute  gift  to  the  son,  that  in  the 
events  which  have  occurred  I  cannot  deprive  his  assignee 
of  the  fund. 

The  words  are, ''  It  being  my  wish  that  my  said  son  Q£ 
living)  should  have  the  whole  benefit  of  such  moneys,  if  he 
should  conduct  himself  steadily,  and  to  the  satis&ction  of 
my  said  executors,  or  the  survivor  of  them,  his  executors  or 
administrators."  Looking  to  those  words,  it  would  be 
impossible  to  hold,  that  if  the  trustees  had  died  in  the  life- 
time of  the  testator,  the  fund  would  not  have  been  im- 
pressed with  a  trust  for  the  absolute  benefit  of  the  son. 

This  is  not  a  mere  case  of  a  power  to  advance  the  whole 
or  part  of  a  fund  for  the  benefit  of  the  party  in  question; 
but  the  fund  is  vested  in  the  trustees,  upon  trust  to  pay 
the  dividends  to  the  testator's  widow  during  her  life,  and 
after  her  death,  in  effect,  as  if  the  testator  had  said  *'  in 
trust  for  my  son,"  but  subject  to  a  power  in  the  trustees 
to  deprive  him  of  it  if  he  should  not  conduct  himself 
steadily,  and  to  their  aatisfieu^on.  Then,  the  trustees  having 
refused  to  exercise  in  any  way  the  discretionary  power  so 

(a)  10  Sim.  487. 
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given  to  them,  I  apprehend  it  is  not  competent  to  this  1858. 

Court  to  exercise  it.     In  the  absence  of  any  act  on  their  x^^  ^^  ^o^^b 

part  in  exercise  of  their  power  to  deprive  the  son — ^for  that  Tbdot. 

is  the  real  nature  of  the  power  given  them  by  the  testator,  Judgment, 
and  not  a  power  to  advance  the  fund  or  any  portion  of  it  for 
his  benefit, — ^this  Court  cannot  do  any  act  for  that  purpose. 

The  trustees  of  the  fund,  after  the  death  of  the  widow,  are 
to  make  a  weekly  allowance  to  the  son  or  his  children,  if 
he  should  have  died  leaving  children,  towards  his  or  their 
maintenance  and  support,  such  allowance  to  be  in  the  dis- 
cretion of  the  trustees;  and  then  the  will  proceeds  thus  : — 
"  And  I  hereby  declare  that  it  shall  be  in  the  discretion  of 
my  executors  or  the  survivors  of  them  (and,  during  the  life 
of  my  wife,  with  her  consent  in  writing)  to  advance  all  or 
any  part  of  the  principal  money  to  my  said  son  (or  to  his 
children,  if  he  should  be  dead)  in  or  towards  his  or  their 
maintenance  or  advancement  in  the  world,  it  being  my 
wish  (and  this  is  the  strong  part  of  the  case)  **  that  my 
said  son  (if  living)  should  have  the  whole  benefit  of  such 
moneys,  if  he  should  conduct  himself  steadily,  and  to  the  sa- 
tis&ction  of  my  said  executors."  It  appears  to  me  that  those 
words  are  just  as  strong  as  if  the  testator  had  said,  '  My 
executors  are  to  hold  the  moneys  in  trust  for  my  said  son, 
if  he  conducts  himself  steadily  and  to  their  satisfaction.' 

The  trustees  had  clearly  a  discretionary  power  of 
depriving  the  son  of  the  principal  moneys  in  question,  but 
that  is  a  power  which  this  Court  cannot  exercise;  and  as 
they  have  renounced  their  power  by  paying  the  fund  into 
court,  it  has  vested  in  the  son— or,  I  should  say,  in  the 
Petitioner  as  his  assignee— absolutely. 

I  must,  therefore,  order  the  fund  to  be  transferred  to  the 
Petitioner. 

Ordered  accordingly. 
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March  2sth,  VANDENBERG  v.  PALMER 

Vohmtary     *^^  ^®  ^**^  ^^  April,  1863,  AfUonio  Vcmdenberg,  late  of 
Trutt^Vaiid   Ccmton,  merchant,  since  deceased,  wrote  from  Carvton  to 

Deeiaratum  of  J^  % 

^ffow  Evir*  ULeasTB,  Palmer^  C7o.,merchant8,  who  were  his  correspondents 

Trantfer  to  i^  London,  as  foUows  : — "  I  beg  you  will  have  the  goodness 

^^^^^*ih^^^  to  UuDsfer  from  my  tea  account  a  sum,  so  as  to  make  it 

1000{.,  which  is  to  be  inyested  in  East  India  Company'a 

chimt  in  cwlia  ^^®>  ^^  London,  and  remitted  to  Messrs.  Dent  <fe  Co,  here, 

directed  his  f^f  them  to  rotum  vou  in  clear  credit,  and  to  be  kept  so 

correspondents 

in  London  to  employed  with  activity  for  the  benefit  of  my  children ;  and 

from  iS  tea  I  should  like  you  to  do  so  immediately  after  the  receipt 

^kT'it^i^  of  this,  and  from  its  interest  and  profit  (I  mean  from  the 

exchange  said  sum)  to  pay  for  their  schoolintr  and  expenses  in  Xon- 

transactionsfor  /        ir  ^  o  jt 

the  benefit  of  don,  and  their  passage  back  when  their  education  is  com- 
iS^rabseq^wit  P^®*®-  ^7  **^  August  mail,  in  which  Mr.  Lopes  will  re- 
letters  he  wrote  ^^jpjj  you  will  be  pleased  to  send  me  an  account  of  what 

to  the  same  .  . 

correspon-        you  have  disbursed  with  my  children  up  to  that  time, 

dents  **that  he    ,        .  ,     ,0.0.^1    i.        *t  1        j  i_ 

had  declined  ieavmg  Only  lOOOZ.  for  them  employed  as  above  recom- 
i^o^du,     ramded." 

the  reinvest- 
ment of  the 

fnnd,  as  he  Messrs.  Palmer  accordingly,  on  the  24!th  of  June,  185S, 

had  no  farther  remitted  to  Messrs.  Dent  &  Co.  at  Canton,  bills  of  the 
M^ifbeio^^  J5?(W«  India  Company  to  the  value  of  1,000?.,  and  at  the 
tohischii-       same  time  wrote  to  Vamdenberq  as  follows: — "In  com- 

dren,*'"thathe        .  .  .  .  ^ 

had  appro-        pliance  with  your  instructions,  we  send  by  the  present 

priated  it  to 
them,  and  his 

correspondents  were  to  consider  it  as  theirs."  The  correspondents  accordingly  opened  a 
separate  acconnt,  headed  ^  A,  F.,  Esq.,  exchange  account  on  account  of  children,"*  previously 
informing  him  of  their  intention  so  to  do: — Heidy  that  hy  the  first  letter  a  trust  was  well 
created  in  favour  of  the  children,  although  the  fund  was  still  so  far  in  the  control  of  ^.  V, 
as  to  he  liahle  to  his  drawing;  and  notwithstanding  A,  T.,  in  one  of  the  letters,  had  desired 
his  correspondents  to  consider  it  as  "  suhject  to  the  order  of  his  executors  "  in  the  event  of 
his  death. 

The  authorities  on  thb  sulject  examined,  and  Gash^U  v.  Gaskell  (2  You.  &  J.  502)  ex- 
plained. 


SlatemefU, 
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mail   1000!.,  or,  at   28.  C.  R,   10,000    in    Ectet  India        1858. 
Compcmy'e  bills  on  Berigal,  to  our  mutual  friends,  Messrs.  y^^^i^^ 
DeTit  i:  Co.^  with  orders  to  remit  the  proceeds  to  us  in      p  ^- 
imdoubted  bills  on  your  account^  and  shall  continue  to  em- 
ploy this  sum  in  a  similar  manner  until  otherwise  directed. 
We  charge  the  amount  to  your  general  account  (of  which 
we  endose  a  dcetch),  thus  leaving  5002.  at  credit  of  your 
children's  account,  which  we  doubt  not  you  will  approve  ; 
as  it  would  hardly  be  safe  to  reckon  upon  paying  their  ex- 
penses out  of  the  profits  of  an  exchange  operation  of  so 
limited  character.'' 

On  the  15th  of  August^  1853,  Vandenberg  wrote  to 
Messrs.  Pahner  as  follows : — "I  note  the  remittance  of 
10002.  or  C.  R  10,000  to  Messrs.  Dent  &  Co.,  who 
have  informed  me  of  the  same,  and  as  I  being  {910)  on  the 
q>ot,  they  desired  to  have  my  opinion  as  r^;ards  the  re- 
investment, which  of  course  I  declined  giving,  as  I  con- 
sider myself  to  have  no  further  control  over  that  amount, 
as  it  belongs  to  my  children,  which  sum  I  wish  you  to 
keep  continually  employed  backwards  and  forwards  for 
their  benefit,  and,  ae  long  as  I  am  here,  I  will  remit  you 
regularly  such  sums  as  may  be  necessary  for  their  schooling 
expenses,  so  that  this  lOOOi.  may  not  be  touched  for  the 
present  for  the  said  purposes." 

On  the  24'th  of  October,  1853,  Messrs.  Palmer  wrote  to 
Va/ndeTiberg  as  follows  : — "  We  have  received  from  Messrs. 
Deni  <fc  Co,  a  remittance  of  10482.  8«.  3c2.,  being  returns  for 
10002.  sent  to  them  in  East  India  Com^pany's  bills  on 
your  account,  per  mail  of  24th  June.  We  shall  return  this 
amount  to  Messrs.  DeTit  &  Co.  on  your  account  in  bar 
silver,  by  mail  of  4th  November,  with  instructions  to  send 
back  the  proceeds  on  most  favourable  terms.  We  shall 
open  a  separate  account  to  be  called  *  Exchange  account 
*/a  Children'  for  this  transaction." 


Statement 


206  CASES  IN  CHANCERY. 

1858.  An  account  was  accordingly  opened  in  Messrs  Patmer 

Yj^dkkwlq    ^  ^^'^  books,  headed  "  Jl.  Vandeinberg,  Esq.,  Exchange 
i>.  ^^»       account  ^U  Children  in  account  with  Palmer  &  Co"  in 
which  all  transactions  relating  to  the  10002.,  and  the  ex- 
changes for  the  same,  were  duly  entered. 

On  the  25th  of  October,  in  the  same  year,  Vandenherg 
wrote  from  Camion  the  following  letter  to  Messrs.  Palmer 
cfe  Co. : — ^'*Mr.  E.  J.  OUma/n  having  been  kind  enough 
to  promise  me  and  my  brother-in-law,  Mr.  P.  Lopes,  to 
look  after  my  children  during  their  stay  in  Engkmd  pur- 
suing their  education,  and  I  have  made  arrangements  to 
place  in  the  hands  of  Messra  Aehton  8f  Co.  a  small  sum 
of  money  for  their  schooling  and  other  expenses,  that  you 
will  not  be  troubled  hereafter  mth  any  calls  for  money  on  the 
said  account,  you  will  please,  therefore,  after  the  payment 
of  Mra  Websier^e  fees  for  six  months,  ending  10th  of  June 
next,  as  per  my  letter  of  the  10th  inst.,  to  add  the  balance 
of  this  account  to  the  10002.  already  invested  in  exchange 
operations  between  Engla/nd  and  China,  and  in  your  and 
MessHL  Dent  8f  Co.'e  hands^  which  sum  has  been  appro- 
priated by  me  to  them,  and  you  will  be  pleased  to  consider 
as  theirs,  and  subject  to  the  order  of  my  excecutors  in  the 
event  of  any  accident  to  myself,  and  quite  separate  from 
my  general  account  with  your  firm/' 

In  June^  1855,  Vanderiberg  died  intestate  and  in  in- 
solvent circumstances. 

At  the  date  of  the  letter  of  the  18th  of  April,  1853, 
the  deceased  had  three  children,  all  of  whom  were  still 
in&ntSy  and  who  now,  by  their  next  friend,  filed  their  bill 
against  Messrs.  Pahner  8f  Co.,  praying  that  the  amount 
standing  to  the  credit  of  the  exchange  account  on  account 
of  the  children  of  the  deceased  might  be  ascertained ;  and 
that  it  might  be  declared  that  the  amount  so  standing  to 
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the  credit  of  lihat  account  became  and  was  subject  to  a        i858. 
trust  in  JEkvour  of  the  Plaintiflfe,  and  for  consequent  reliefl      VAWDmnMRo 


Messra  Pahnsr  stated  by  their  answer,  that,  on  the  20th 
of  June,  1853,  when  they  received  the  letter  of  April,  1853, 
ihey  estimated  that  there  would  be  a  balance  in  favour  of 
the  deceased  on  the  transactions  then  pending,  but  such  ba* 
lanoe  was  not  then  ascertained,  and,  in  &ct,  there  was  not, 
dther  on  the  18th  of  April  or  on  the  20th  of  June,  1853, 
10002.  or  any  other  sum  due  from  their  firm  to  the  de- 
ceased ;  that,  in  November,  1854,  it  was  ascertained  that 
on  the  result  of  all  transactions  the  deceased  was  indebted 
to  the  firm,  and  from  that  time  until  his  death  continued 
80  indebted ;  and  that  at  his  death  a  balance  of  3300Z.  was 
due  from  his  estate  to  their  firm.  They  further  stated,  that^ 
up  to  the  time  of  his  death,  they  treated  the  several  sums 
carried  to  the  "  Exchange  account  o/a  Children  "  as  part  of 
the  assets  of  the  deceased,  and  liable  to  be  applied  by  them 
in  discharge  of  the  balance  due  from  him  to  their  firm ;  but 
having  been  advised  by  counsel  that  a  valid  trust  had  been 
created  of  such  sums  in  favour  of  the  children  of  the 
deceased,  they  did  not  now  make  any  claim  thereta 

It  appeared  that  a  posthumous  child  of  the  deceased  had 
been  bom  since  the  institution  of  the  suit 


V, 

Palmxb. 
StaiemenL 


Mr.  Hethermgtony  in  the  absence  of  the  SoUcitor-Gene^ 
vol  (Sir  H.  Cai/ma)  for  the  PlaintiflFs,  contended,  that^  by 
the  letter  of  April,  1853,  a  valid  trust  was  created  in  favour 
of  the  Plaintiffi;  and  that  the  amount  now  standing  to  the 
credit  of  the  exchange  account  on  account  of  the  children 
was  subject  to  that  trust. 

Mr.  Cotton,  for  Messrs.  Pahner  §•  Co.,  did  not  dispute 
the  Plaintiffs'  claim,  if  the  Court  should  be  of  opinion  that  a 

VOL.  IV.  P 


JrgwnetU. 
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1858.        valid  trust  was  created.  He  submitted,  however,  whether  the 
Ya^v^bkbq   posthumous  child  did  not  take  an  interest  imder  such  trust 


Palmbb. 
ArgumenL 


Mr.  Taylor,  for  the  personal  representative  appointed  in 
the  suit  to  represent  the  general  creditors  of  the  deceased, 
contended,  that  the  amount  now  standing  to  the  credit  of  the 
exchange  account  od  account  of  the  children  of  the  de- 
ceased formed  part  of  the  personal  estate  of  the  deceased 
at  the  time  of  his  death,  and  as  such  belonged  to  his  gene- 
ral creditors.  The  alleged  trust  was  voluntary,  and  never 
completely  declared.  To  the  last  the  fund  was  in  the 
power  of  the  deceased 


The  Vice  Chanoellob. — ^That  is  not  inconmstent  with 
its  being  subject  to  a  trust  It  might  be  in  the  power  of 
the  deceased  qu&  trustee :  WheaUey  v.  Purr  (a). 

Mr.  Taylor. — But  here  the  deceased  speaks  of  it  as  **  sub- 
ject to  the  order  of  his  executors''  in  the  event  of  his  own 
deatL  To  the  last,  the  trust  (if  any)  might  have  been 
revoked :  OaskeU  v.  OaakeU  (6),  HugheB  v.  ^vhba  (c), 
SmMk  V.  Warde  {d). 


[He  also  relied  on  the  circumstance,  that  there  was  not, 
either  at  the  date  of  the  letter  of  April,  1853,  or  sub- 
sequently, any  balance  due  from  Messrs.  Palmer  to  the  de- 
ceased ;  and  argued,  that,  having  regard  to  the  large  amount 
due  from  the  deceased  to  Messrs.  Pahner  at  the  time  of  his 
death,  and  the  circumstance  of  his  own  insolvency,  the 
Court  would  infer  that  the  deceased  was  indebted  at  the 
time  of  that  letter  to  such  an  extent  as  to  render  the  trust 
(if  any),  voluntarily  declared  by  that  letter,  fraudulent  and 
void  as  against  creditors.] 


A  reply  was  not  heard. 

ifl)  1  Eee.  561. 
Ih)  2  Y.  &  J.  602. 


(c)  1  Hare,  476. 
{d)  15  Sim.  56. 
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Vicb-Chancellor  Sir  W.  Page  Wood  :—  is^s- 

Vahderbbbo 
I  think  this  cane  is  sufficiently  clear,  to  enable  me  to  ad-  v- 

judioate  upon  it  without  requiring  the  creditors  of  the  de-        

ceased  to  be  further  represented  than  they  are  at  present.        •'«<^y"»«»<- 

All  the  cases  that  have  been  cited  in  favour  of  the  con- 
tention that  a  valid  trust  has  not  been  created,  appear  to 
me  to  be  distinguishable  from  the  present. 

Upon  the  first  letter,  if  it  stood  alone,  it  would  be  open 
to  doubt  whether  the  deceased  meant  to  part  with  all  control 
over  the  fund.  In  that  letter  he  writes  thus  to  Messrs. 
Palmer : — "  I  b^  you  will  have  the  goodness  to  transfer 
from  my  tea  a^ocount  a  sum  so  as  to  make  it  10002.,  which 
is  to  be  invested  in  East  Indm  Com/pa/n/jfs  bills  in  London^ 
and  remitted  to  Messrs.  Dent  &  Go.  here,  for  them  to 
return  you  in  dear  credit,  and  to  he  kept  so  employed  with 
activity  for  the  henejU  of  my  child/ren  ;  and  I  should  like 
you  to  do  so  immediately  after  the  receij^  of  this."  Then 
come  these  words>  "and  from  its  imierest  amd  projU  (I 
rriean  from  the  said  svrni)  to  pay  for  their  schooling  and 
expenses  in  London  and  tlieu:  passage  back  when  their 
education  is  complete."  These  words  are  ambiguous,  and 
taken  alone  would  leave  it  open  to  doubt  whether  the  de- 
ceased meant  to  part  with  all  control  over  the  fund.  The 
letter  then  proceeds,  "  By  the  August  mail  you  will  please  to 
send  me  an  account  of  what  you  have  disbursed  with  my 
children  up  to  that  time,  leaving  only  lOOOJ.  further  emr 
ployed  as  above  recommended." 

In  reply  to  that  letter,  which  was  written  in  April,  1853, 
Messra  Palmer,  on  the  24th  of  June,  write  thus  to  the 
deceased^ — "  In  compliance  with  your  instructions,  we  send 
by  the  present  mail  lOOOi.  or  at  2s.  10,000  Company's 
Rupees,  in  East  India  CompoAny's  bills  on  Bengal  to  our 

p  2 
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1858.  mutual  firiends,  Messra  Dent  &  Co.,  with  orders  to  remit 
Yas^^vebo  *^^  proceeds  to  us  in  undoubted  bills  on  your  accowrU,  and 
shall  continue  to  employ  this  sum  in  a  similar  manner 
wntU  otherwise  di/rectecL  We  charge  the  account  to  your 
gOAeral  account^  of  which  we  inclose  sketch,  thus  leaving 
SOOl.  at  credit  of  your  children's  account,  which  we  doubt 
not  you  will  approve,  as  it  would  hardly  be  safe  to  reckon 
upon  paying  their  expenses  out  of  an  exchange  operation 
of  so  limited  character.'' 


V. 

Palmes. 
JudffmmU, 


Now,  stopping  there,  two  things  are  observable  in  the 
oorrespond^oa  So  &r,  Messrs.  Palmier  treat  the  fund  as 
one  to  be  remitted  to  them  ''on  the  deceased's  account,"  and 
they  speak  of  employing  it  "  until  otherwise  directed,"  show- 
ing that,  in  their  apprehension,  the  fund  up  to  that  time  was 
a  fund  entirely  under  the  control  of  the  deceased ;  and  if 
the  case  rested  there,  I  should  have  no  hesitation  in  holding 
that  no  valid  trust  was  created,  and  that  the  transaction  re- 
sulted in  nothing  more  than  an  agency  on  the  part  of 
MeBsr&  Palmer  for  the  deceased. 


But  the  next  letter  seems  to  put  it  out  of  doubt  After 
receiving  Messrs.  Palmer'a  letter  the  deceased  writes,  "  I 
note  the  remittance  of  10002.  or  10,000  Company's  Bupees, 
to  Messrs.  LerU  <&  Co.,  who  have  informed  me  of  the 
same.  .  And  as  I  being  on  the  spot  they  desired  to  have 
my  opinion  as  regards  the  re-investment,  which  of  course  I 
decUned  giving,  as  I  consider  myself  to  have  no  furtlier 
control  over  that  amumnt,  as  it  beUmgs  to  my  children:" 
(No  words  could  be  stronger  than  these,  and  if  they  are 
not  sufficient  to  renounce  all  ownership  of  the  fund,  one 
is  at  a  loss  to  conceive  what  words  would  be  sufficient  for 
that  purpose):  "which  sums  I  wish  you  to  keep  con- 
tinually employed  backwards  and  forwards  for  their  benefit, 
and  as  long  as  I  am  here  I  will  remit  you  regularly  such 
sums  as  may  be  necessary  for  their  schooling  expenses,  so 


Pa 
JudgmeniL 
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ihat  this  10002.  may  not  be  touched  for  the  present  for        1858 
the  said  purposes."    In  other  words,  he  says,  **  I  will  have  VA^mramo 
nothing  to  do  with  the  fund ;  I  renounce  all  control  over 
it,  even  as  regards  its  re-investment ;  it  belongs  to  my  chil- 
dren, not  to  ma" 

The  only  shadow  of  doubt,  after  this,  arises  upon  the 
letter  of  Messrs.  PaJmieT,  written  a  little  later,  on  the  24th 
of  October,  in  which  they  say,  **  We  have  received  from 
Messrs.  Dent  &  Co,  a  remittance  of  10482.  8a.  S(2.,  being 
returns  for  10002.  sent  to  them  in  East  India  Compcmy's 
bills  on  your  accotrnt,  per  mail  of  24th  Juna  We 
shall  return  this  amount  to  Messra  Dent  i  Co.  on  yowr 
accovmt,  in  bar  silver,  by  mail  of  4th  November,  with  in- 
structions to  send  back  the  proceeds  on  most  favourable 
terma  We  ehaU  open  a  eepa/rate  accownt,  to  be  called 
Exchange  accov/nt  ^la  Children,"  (whidi  I  suppose  means 
'on  account  of  children 0  "for  this  transaction.'''  And 
thereupon,  they  carry  the  fund  to  a  separate  account  in  his 
name ;  but  headed  with  those  worda  The  children  were 
infants,  and  required  a  trustee.  The  father  wished  to  make 
Messrs.  Palmer  trustees  for  them ;  at  which  they  a  little 
hesitated,  and  wrote  the  letter  which  I  have  just  read. 

Then,  on  the  25th  of  October,  the  deceased  writes  to 
Messrs.  Poimer, — "  Mr.  E,  J.  Oil/man  having  been  kind 
enough  to  promise  me  and  my  brother-in-law  to  look  after 
my  children  during  their  stay  in  Eifigland  pursuing  their 
education,  and  I  have  made  arrangements  to  place  in  the 
hands  of  Messra  Ashton  &  Co.  a  small  simi  of  money  for  their 
schooling  and  other  expenses,  that  you  will  not  be  troubled 
hereafter  with  any  calls  for  money  on  the  said  account ; 
you  will  please,  therefore,  after  the  payment  of  Messra 
Webste^s  fees  for  six  months,  ending  10th  June  next>  as 
per  my  letter  of  the  10th  instant,  to  add  the  balance  of  this 
account  to  the  10002.  already  invested  in  exchange  opera* 
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1858.       tions  betweetL  Englcmd  and  Chi/n/i  and  in  your  and  Messrs. 

Vakdenbbbo   ^^^^  ^  ^^'^  hands,  which  aum  has  been  appropriated 

V.  by  Tne  to  them,  a/nd  you  vnU  be  pleased  to  consider  as 

thei/rs''    Nothing  can  be  stxonger  than  that,  so  far ;  but 

***'"'****  then  come  these  words,  ''and  subject  to  the  order  of  my 
executors  in  the  event  of  any  accident  to  myself,  and  quite 
separate  from  my  general  account  with  your  finn.'' 

That  passage,  "  and  subject  to  the  order  of  my  execu- 
tors,'' is  the  only  one  which  throws  any  donbt  upon  the 
question ;  but  taken  with  the  preceding  letters  of  the  d^ 
ceased — ^in  which  he  says  he  has  declined  giving  any  opinion 
as  to  the  investment  of  the  fund,  that  he  considers  himself  to 
have  no  further  control  over  it,  that  it  belongs  to  his  children, 
that  he  has  appropriated  it  to  them,  and  that  Messrs. 
Pal/mer  will  be  pleased  to  consider  it  as  theirs, — ^it  appears 
to  me  that  the  reasonable  construction  of  the  passage  in 
question  is,  that  the  fund  is  to  be  subject  to  the  order  of 
his  executors  after  his  decease,  in  the  same  sense  in  which 
it  was  subject  to  his  own  order  so  long  as  he  lived.  That 
it  was  in  one  sense  subject  to  his  own  order,  that  is,  in  the 
sense  that  it  was  to  be  liable  to  his  drawing,  I  take  to  be 
dear ;  but  although  liable  to  his  drawing,  I  doubt  whether 
Messra  PoZmer  could  have  allowed  him  to  draw  upon  it 
except  for  the  benefit  of  his  children.  And  as  regards  his 
executors,  l^ey  would  be  in  the  same  position.  And  the 
deceased  having  constituted  himself  a  trustee,  which  no  one 
could  do  more  strongly  than  he  has  done,  his  executors 
would  hold  it  in  the  same  capacity.  The  fund  would  be 
subject  to  their  order  as  trustees,  but  not  otherwise. 

That  a  person  can  so  constitute  himself  a  trustee  of  a 
fund,  reserving  to  himself  at  the  same  time  the  control  qua 
trustee  over  the  fund,  is  clear  from  many  authorities,  and 
amongst  others  from   Wheailey  v.  Purr  (a);  there  it  is 

(a)  1  Kee.  551. 
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clear  that  the  lady  had  the  control  over  the  fund.    She  had        1858. 
30002.  in  the  hands  of  her  bankers  upon  their  promissory  y^^^^^^^^^^ 
note;  she  sent  the  promissory  note  to  the  bankers,  and  ^• 

directed  them  to  place  2000J.  in  the  joint  names  of  the         

Plamtiffi  and  herself  as  trustee  for  the  Plaintiflfe.  The2000t  •^•'*'»«^ 
was  entered  in  the  books  of  the  bankers  to  her  account 
as  trustee  for  the  Plaintifib ;  and  that  having  been  done,  she 
took  this  receipt  or  promissory  note  for  it, — **  Fourteen 
days  after  sight  I  promise  to  pay  Mra  Harriet  Oliver" 
(which  was  the  lady's  name),  trustee  for''  (then  followed  the 
Flainti£b*  names), ''  or  order,  20002.,  with  interest  at  2^  per 
cent,"  and  that  was  signed  by  the  bankera  It  is  clear, 
that  she  retained  the  control  over  the  fund,  because  upon 
that  dociunent  she  might  have  received  the  money  any  day 
from  the  bankers.  The  fund  was  transferred  into  her  name 
as  trustee  for  the  PlaintifiGs,  and  the  promise  was  to  pay  her 
as  trustee  for  the  Plaintiffs.  So  here,  the  fund  in  question 
was  transferred  firom  the  testator's  account  to  a  separate 
account,  called  the  "  exchange  account  on  account  of  chil- 
dren." And  taking  that  circimistance  in  conjunction  with 
the  statements  in  the  letters  I  have  read, — ^that  he  has  ap- 
propriated it  to  the  children,  that  it  belongs  to  them,  and 
he  considers  himself  as  having  no  further  control  over  it^ 
and  that  Messrs.  PaJaner  are  to  consider  it  as  the  chil- 
dren's,— ^it  appears  to  me  that  the  case  cannot  be  distin- 
guished from  that  of  Wheatley  v.  Purr, 

The  case  of  Ex  parte  Pye,  Ex  parte  Dvhost  (a),  is  one 
which  I  have  always  considered  a  leading  authority  in 
questions  of  this  natura  There  the  testator  wrote  to  an 
agent  in  Paris,  authorising  him  to  purchase,  and  the 
agent  accordingly  purchased,  an  annuity  for  the  benefit  of 
a  lady  whom  he  named;  but  as  the  lady  was  married  at 
the  time  and  also  deranged,  the  annuity  was  purchased  in 
the  name  of  the  testator.    The  testator  also  sent  his  agent 

(a)  18  Ves.  140. 
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V, 

Palmeb. 


a  power  of  attorney,  authorising  him  to  transfer  the  an- 
nuity to  the  lady,  which  the  agent  accordingly  did,  but 
th^  testator  died  before  it  was  done.  Lord  Eldon  held 
that  the  declaration  of  trust  was  completa  He  said  "  with 
regard  to  the  French  annuity,  the  Master  has  stated  his 
opinion  as  to  the  French  law,  perhaps,  without  sufficient 
authority,"  (the  Master  had  stated  that  by  the  law  of 
Frcmce,  if  an  attorney  be  ignorant  of  the  death  of  the 
party  who  has  given  the  power  of  attorney,  whatever  he 
has  done  while  ignorant  of  such  death  is  valid ;  he  there- 
fore stated  his  opinion,  that  the  annuity  was  no  part  of  the 
personal  estate  of  the  testator),  "  or  su£Scient  inquiry  into 
the  effect  of  it,  as  applicable  to  the  precise  circumstances 
of  this  case:  but  it  is  not  necessary  to  pursue  that^  as  upon 
the  documents  before  me  it  does  appear,  that  though  in 
one  sense  this  may  be  represented  as  the  testator's  personal 
estate,  yet  he  has  committed  to  writing  what  seems  to  me 
a  sufficient  declaration  that  he  held  this  part  of  the  estate 
in  trust  for  the  annuitant '"  (a).  And  just  so  in  the  present 
case,  the  fund  was  in  one  sense  in  the  power  of  the  deceased 
at  the  time  of  his  death ;  and  in  one  sense  is  now  in  the 
power  of  his  personal  representative,  and  forms  part  of  his 
personal  estate ;  yet  during  his  life  he  had  committed  to 
writing  a  sufficient  declaration  that  he  held  this  part  of  his 
estate  in  trust  for  the  children. 


The  cases  which  were  cited  in  support  of  the  contrary 
contention,  and  which  seem  to  have  been  as  well  chosen 
for  that  purpose  as  any  that  could  have  been  selected, 
appear  to  me  to  be  all  of  them  distinguishable  from  the 
present 

With  regard  to  the  first — the  case  of  OaskeJl  v.  OaskeU  (6), 
the  remark  occurred  to  me,  which  appears  to  have  occurred 


(a)  18  Ves.  160. 


(b)  2  Y.  &  J.  502. 
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to  Mr.  Pemberton  in  reference  to  the  same  case  in  WhecMey        isss. 
V.  Purr  (a),  "that  it  would  be  diflScnlt  to  support  the  Vi^w^ii^o 
decision,  except  upon  the  ground  that  the  transfer  was  «• 

fraudulent^'    Certainly,  the  ground  advanced  in  argument,         

that  the  transfer  was  void,  as  having  been  made  with  the  •^***<f^'"*^ 
object  of  defeating  the  legacy  duty,  that  object  being  illegal, 
cannot  be  maintained  at  the  present  day.  I  apprehend  it 
is  perfectly  clear  at  the  present  day,  that  there  is  nothing 
illegal,  or  at  variance  with  the  strict  rules  of  morality,  in 
transferring  property  with  the  view  of  exempting  it  from 
legacy  duty,  provided  the  transfer  be  made  in  such  a 
manner  as  to  part  with  all  control  over  the  fund  for  your 
own  benefit.  And  with  regard  to  the  decision,  I  apprehend 
the  way  in  which  the  case  was  viewed  by  the  Chief  Baron 
was,  that,  upon  the  facts  in  evidence,  the  testator  must  be 
taken  to  have  been  attempting  to  play  hat  and  loose  with 
the  fund;  that  there  must  have  been  a  general  under- 
standing between  him  and  his  bankers,  that,  notwithstand- 
ing the  transfer,  it  was  still  his,  and  he  was  still  to  have 
control  over  it ;  because  there  were  letters  there  written  by 
the  testator  to  his  banker&f,  on  which  the  Lord  Chief  Baron 
relies  as  implying,  that,  notwithstanding  the  transfer,  the 
testator  considered  he  had  a  control  over  the  funds,  and 
consistently  with  which  he  might  have  revoked  the  order 
on  his  bankers,  so  as  to  prevent  the  trustees  from  recovering. 
In  the  case  before  me,  there  is  nothing  of  the  kind.  Here 
the  deceased  has  absolutely  renounced  all  control  over  the 
fund;  he  has  said  in  effect  '  I  will  have  no  control  over 
any  question  which  relates  to  the  fimd.'  And  although  he 
still  retained  a  control  over  the  fund  in  this  sense,  that  he 
might  have  drawn  on  Messrs.  Palmer  for  the  amount,  he 
could  only  have  drawn  in  his  capacity  of  trustee ;  and  the 
fund  when  drawn  would  have  been  just  as  much  impressed 
with  a  trust  in  his  hands,  as  it  had  been  previously  in  those 

of  Messra  Pal/mer. 

(a)  1  Kee.  557. 
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The  next  case  cited — that  of  Hughes  v.  StvJLhs  (a) — 
turned  entirely  on  the  want  of  completion  of  the  transac- 
tion, so  as  to  place  the  property  out  of  the  control  of  the 
testatrix  during  her  lifetime,  coupled  with  the  circumstance 
that  she  intended  only  a  benefit,  to  take  effect  after  her 
death  and  in  connexion  with  her  will    The  Vice-Chan- 
cellor says,  "  The  principle  has  been  extended  to  cases  in 
which  the  author  of  the  gift  has  had  the  l^al  dominion 
over  the  property  remaining  in  him,  but  has  completely 
declared  himself  to  be  a  trustee  of  that  property  for  the 
object  indicated :  Ex  pa/rU  Pye,  Ex  parte  Dvhoet    But  it 
is  clear,  also,  that  a  person  not  intending  to  give  or  to  part 
with  the  dominion  over  his  property,  may  retain  such 
dominion  notwithstanding  he  may  have  vested  the  property 
in  trustees,  and  have  declared  a  trust  upon  it  in  favour  of 
third  persons.^'    Then,  after  referring  to  cases  on  that  sub- 
ject, he  says,  ''The  result  of  the  cases  is,  that  the  Court 
looks  into  the  nature  of  the  transaction,  and  determines^ 
from  the  nature  of  the  transaction,  what  the  effect  of  it 
shall  be  in  divesting  the  owner  of  the  property  to  which  it 
relates.''    Then  he  adverts  to  the  £bu^  of  that  case,  and 
proceeds  thus,  "  There  does  not  appear  to  have  been  any 
subsequent  communication  of  the  fetcts  in  the  lifetime  of 
the  testatrix,  from  which  the  Court  might  have  drawn  the 
same  conclusion  as  from  an  antecedent  agreement  or  pro- 
mise ;  and,  although  an  antecedent  agreement  or  promise, 
or  a  subsequent  communication,  may  not  be  necessary  to 
the  completion  of  a  voluntary  trusty  the  absence  of  such 
circumstances  leaves  me  nothing  but  the  transaction  itself 
from  which  to  draw  a  conclusion.    It  would  be  sufficient  in 
this  case,  to  say,  that  there  is  nothing  in  the  trcmaaction 
which  neceaaarily  vm/plies  thai  the  testatrix  (intending 
only  a  benefit  to  take  effect  after  her  death,  and  in  connec- 
tion with  her  will,)  meoM  to  place  this  disposition  of  her 
property  out  of  her  control  in  her  lifetime"    And  theu 

(a)  1  Hare,  476. 


JudgmenL 
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he  comes  to  the  conclusion,  that  the  proper  inference  to  be        1858. 
drawn  from  the  facts  of  that  case  was,  that  the  testatrix  Y^i^^^^^^ 
intended  the  arrangement  to  supply  the  place  of  an  altera-  ^' 

tion  in  her  will,  and  to  stand  upon  the  same  footing  as  a 
will,  and  comes  to  the  conclusion,  that^  in  that  case,  no  trust 
was  created  for  the  legatee.  All  that  is  perfectly  consistent 
with  the  view  which  I  take  of  the  case  now  before  me;  and 
ii^  in  this  case,  I  fedled  to  find  in  the  transaction  that  which 
necessarily  implied  an  intention  on  the  part  of  the  deceased 
to  place  the  disposition  of  this  fund  out  of  his  control  in  his 
lifetime,  I  should  come  to  the  conclusion  that  there  was  no 
valid  trust  created. 

The  third  case  that  was  cited — ^the  case  of  SmUJi  v. 
Warde  (a),  approaches  more  nearly  to  the  class  referred  to 
in  Hughes  v,  Stubbs,  of  which  Oaara/rd  v.  Lord  Lauder- 
dale (&)  is  an  exampla  The  Vice-Chancellor,  in  the  course 
of  the  argument,  asks  these  questions — "  Was  the  trust, 
which  you  contend  for,  a  trust  in  prsesenti,  or  a  trust  to 
take  effect  in  the  event  of  the  son  surviving  the  &ther? 
When  did  it  become  manifest  that  the  son  had  either  an 
interest  in  possession  or  in  reversion  ?  I  admit  that  Sir 
LioTiel  intended  to  do  something  for  his  son ;  but  the  ques- 
tion is,  whether  his  words  are  to  be  taken  strictly,  or  with 
reference  to  what  he  thought  to  be  the  state  of  the  law, 
without  exactly  knowing  it?  Would  he  not  have  been 
surprised  if  he  had  been  told  that  all  the  dividends  which 
he  had  received  were  his  son's  ?  His  acts  show  that  he  did 
not  intend  what  his  letters  express,  namely,  that  the  two 
sums  of  stock  should,  as  soon  as  they  were  purchased,  be- 
come the  property  of  his  son.""  The  whole  is  a  matter  of 
evidence.  The  Court,  as  Vice-Chancellor  Wigra/m  says  in 
Hughes  v.  Stubbs,  looks  to  the  nature  of  the  transaction, 
and  the  whole  of  the  transaction;  expressions  contained  in 
letters  may  be  explained  away  by  the  acts  of  the  party. 

(a)  15  Sim.  S6,  {b)  3  Sim.  1 ;  5.  C,  2  R.  &  M.  451. 
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1858.  And,  in  Smiih  v.  Warde,  the  Court  was  of  opinion  that 
Vandbnbbbg  ^^  letters  were  explained  away  by  the  acts  of  Sir  Liond; 
Palmer.  ^^^^  ^cts  showing  that,  down  to  his  death,  he  considered 
the  property  as  his  own.  In  the  case  before  me,  I  find  no 
acts  to  explain  away  or  alter  the  effect  of  the  original 
letters.  Everything  is  consistent  with  the  direction  origi- 
nally given  by  the  deceased 

As  to  the  after-bom  child,  I  cannot  treat  that  child  as 
having  any  interest  in  the  fund,  holding,  as  I  do,  that  there 
was  a  trust  created  fix)m  the  moment  when  the  first  letter, 
that  of  April,  1853,  was  written.    The  words  are,  "  for  the 

benefit  of  my  children to  pay  for  their  schooling 

and  expenses  in  London,  and  their  passage  back.^  There 
can  be  no  doubt,  upon  those  words,  of  the  testator's  inten- 
tion to  benefit  children  then  existing,  and  those  children 
only. 

As  to  the  fund  not  being  in  existence,  I  cannot  consider 
that  question  raised  upon  the  facts  before  me,  Messrs.  Pair- 
mer  having  taken  this  very  handsome  course,  and  the  only 
question  being  between  the  personal  representative  and 
the  children  of  the  deceased.  If  the  fund  belongs  of  right 
to  Messra  PaZmer,  it  is  clear  it  could  not  possibly  be 
claimed  by  the  personal  representativa 

As  regards  the  suggestion,  that  there  might  be  a  claim 
on  the  ground  of  the  deceased  being  so  largely  indebted  at 
the  time  of  his  death, — that  the  transaction  might,  on  that 
ground,  be  considered  fraudulent  and  void  as  against  credi- 
tor&f, — ^it  is  clear  the  deceased  supposed  himself  to  be  per- 
fectly solvent  at  the  date  of  writing  the  letter  of  April, 
1853,  and  that  Messra  Palmer  supposed  the  same ;  and 
■the  only  fiact  on  which  the  suggestion  is  based,  is,  that  two 
years  afterwards  he  dies  without  means  to  meet  his  debts. 
It  appears  to  me  that  I  cannot  act  on  that  suggestion. 
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I  must^  therefore,  declare  that,  by  the  letter  of  April,        i858. 
1853,  a  trust  was  well  created  in  favour  of  the  Plaintiflfe,  vandm^g 
and  that  the  amount  now  standing  to  the  credit  of  the  ex-  ^' 

change  account  on  account  of  the  children  is  subject  to         

sttchtrost  •'"^^^• 


In  re  BARR'S  TRUSTS.  March  6«*, 

fVlLLIAM  BARR,  since  deceased,  by  his  will,  in  1800,  BcwOjriip&y— 

bequeathed  10,0002.  3  per  cent  Consols  to  four  tnistees,  one  dertheoid  Law 

of  whom  was  a  Mr.  Kemble,  upon  trust,  to  pay  the  interest  to  ?^j^^{*^.^i  J 

his  wife  for  life,  and  after  her  decease,  upon  trust  in  the  T^,^  ^'  ^».^- 

*^  135— CAoMtn 

events  which  happened,  to  transfer  the  'principal  equally  Actumr-EquU- 
between  the  testator's  four  children  therein  named,  of  whom    —.Particular 
Arm  Barryrw,  one.  "^A^fT^ 

tiffneein  Bank- 

The  testator  died  in  1 803.  non»— Priority. 

The  doctrine, 

In  1805,  Ann  Barr  married  Thomas  Slade.  ^^S*?J^^* 

'  JEToM  (3  RnsB. 

1)  as  to  the 
-.-_-  __--  ..  /.,-•  .  .       importance  of 

In  February,  1810,  a  commission  of  bankruptcy  was  is-  notice  of  an 

assignment  of 
an  equitable 

interest  in  a  chose  in  action,  applies  to  assignees  under  a  commission  in  bankruptcy,  equally 

with  particular  assignees. 

Assignees  under  a  commission  in  bankruptcy  omitting  to  give  such  notice  postponed  to  a 
subsequent  assignee  for  value,  who  gave  due  notice  of  his  assignment. 

The  bankrupt  deposed,  that,  at  the  time  of  his  bankruptcy,  one  of  four  trustees  of  a  fund  in 
-which  he  had  a  contingent  reversionary  interest,  was  his  intimate  friend,  and  was  consulted  by 
him  in  reference  thereto  and  to  the  course  he  should  adopt ;  that  upon  the  occasion  of  the  sale  by 
order  of  the  assignees  in  bankruptcy  of  the  leasehold  premises  where  the  bankrupt's  business 
had  been  carried  on,  such  trustee  lent  him  money  to  purchase  the  premises,  and  that  the  money 
lent  was  secured  upon  such  lease: — SembU,  these  circumstances,  if  believed  by  the  Court, 
would  not  have  constituted  such  notice  of  the  rights  of  the  assignees  in  bankruptcy  as  to  give 
them  priority  over  a  subsequent  assignee  for  value  who  gave  due  notice  of  his  assignment. 

Evidence, — ^Where  any  question  of  fact  depends  upon  the  testimony  of  a  single  witness,  and 
any  inconsistency  is  apparent  between  such  testifiiony  and  the  previous  conduct  of  the  witness, 
the  Court  will  look  rather  to  the  acts  done  by  him  at  the  time  than  to  his  statements  when 
called  as  a  witness. 
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1858.       sasi  against  Thomas  Blade,  under  which  he  vas  declared 
I»^;;i^'8  tanhrupt 

Tbusts. 

SiatemenL  By  au  indenture,  dated  1 818,  8lade  and  Arm  his  wife,  in 
consideration  of  lOOOZ.  to  them  paid  by  one  DoweU^  now 
represented  by  the  Petitioners,  granted  to  Dowell  an  an- 
nuity of  lOOZ.  for  three  lives  and  the  life  of  the  survivor, 
who  was  still  living  at  the  hearing  of  the  petition,  and  as- 
signed their  share  in  the  10,0002.  upon  trusts  for  securing 
such  annuity. 

Notice  of  this  indenture  was  given  to  the  four  trustees 
of  the  10,000{.  Consols  immediately  after  its  executicm,  and, 
at  the  same  time,  an  attested  copy  of  the  instrument  was  de- 
livered to  the  trustees,  which  copy  was  subsequently  found 
in  the  possession  of  the  surviving  trustee. 

Dowell  had  no  notice  of  the  bankruptcy  when  Uie  in- 
denture was  executed. 

KemJble  survived  his  co-trustees  and  died  in  1821. 

Awn  Slade  died  in  February,  1856 ;  the  testator's 
widow  died  in  November  in  the  same  year. 

In  March,  1857,  the  10,0002.  Consols  was  paid  into  Court 
under  the  Trustee  Relief  Act  by  the  representative  of 
KemhU  the  surviving  trustee,  and  30222.  Wa.  8d  Consols, 
part  of  that  simi,  was  now  standing  to  an  account  intitled 
''  The  separate  account  of  the  share  of  Thomas  Shade  as 
administrator  of  his  late  wife  Arva  Slade,  and  the  incum- 
brancers (if  any)  on  such  share." 

No  part  of  the  annuity  secured  by  the  indenture  of 
1818  was  paid ;  and  upwards  of  33002.  being  now  due  to  the 
petitioners  in  respect  of  such  annuity,  they  presented  a 
petition,  praying  that  the  residue  of  the  30222.  lis.  8d. 
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after  payment  of  costs  as  therein  mentioned,  might  be  paid 
to  them  as  the  legal  personal  representatives  of  DoTJueU. 

Blade  filed  an  affidavit  in  reply  to  the  evidence  in  sup- 
port of  the  petition,  by  which  he  deposed  that  KemMe 
was  the  trustee  who  took  the  active  part  in  managing  the 
trusts  of  the  will ;  that  Kevnhle  was  deponent^s  intimate 
friend,  and  deponent,  at  the  time  of  his  bankruptcy,  con- 
sulted him  in  relation  thereto,  and  took  his  opinion  and  ad- 
vice as  to  the  course  deponent  should  adopt;  that  K&mble, 
then  bemg  aware  of  the  bankruptcy,  promised  to  assist  him 
with  money  to  estaUish  himself  in  business.  That  the  lease 
of  the  premises  in  which  deponent's  business  had  been  carri- 
ed on,  was  put  up  for  sale  by  auction,  by  the  direction  of  the 
assignees,  in  J  811;  that  deponent  was  desirous  of  buying 
sudi  lease,  with  the  view  of  cariying  on  business  again;  and 
having  received  from  Kemble  and  from  another  friend 
promises  of  assistance,  he  attended  the  sale  and  purchased 
the  lease  for  600L ;  that,  to  enable  him  to  pay  the  deposit 
and  complete  the  purchase,  Kerrible  lent  him  the  600{.,  and 
deponent  completed  the  purchase,  and  the  said  sum  was 
secured  upon  the  lease  and  the  premises  therein  comprised; 
and  that,  at  the  time  of  the  loan,  KenMe  was  fully  informed 
for  what  purpose  and  under  what  circumstances  it  was 
wanted. 


821 


1858. 

In  re  Babr'8 
Trusts. 

Statemtnit, 


It  did  not  appear  that  any  notice  was  given  to  the 
trustees  by  the  assignees  in  bankruptcy  until  the  year 
1835. 


Mr.  Rolt,  Q.  C,  and  Mr.  Nodder,  for  the  Petitioners, 
contended  that  the  assignee  for  value  under  the  inden- 
ture of  1818,  having  given  notice  of  his  assignment  to  the 
trustees  of  the  fund  immediately  upon  the  execution  of  the 
assignment,  had  a  better  title  than  the  assignees  in  bank- 
ruptcy who  had  given  no  such  notice. 


Argument, 
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1858.  Precisely  the  same  question  arose,  in  reference  to  the  Act 

Ik^m^Bj^'s  ^^^  ^®  Belief  of  Insolvent  Debtors  (a),  in  lie  AUdnson  (6), 

T»^«ra-      where  Lord  St  Leonards  held  that  an  assignee  for  value 

ArgummiL     of  an  equitable  interest^  giving  notice,  has  a  better  title 

than  the  assignees  in  insolvency  who  have  given  no  notice, 

the  assignee  for  value  having  no  notice  of  the  insolvency 

at  the  date  of  his  assignment;  and  the  law  is  the  same 

with  regard  to  bankruptcy. 

It  will  be  argued  contra,  that  the  trustees  had  notice  of 
the  rights  of  the  assignees  in  bankruptcy,  one  of  them, 
KenMe,  having,  according  to  the  bankrupt's  affidavit,  been 
his  friend,  and  consulted  by  him  in  reference  to  his  bank- 
ruptcy. But  such  notice  of  the  fact  of  bankruptcy  is  not 
notice  of  its  consequences  as  regards  the  rights  of  assig- 
nees :  at  the  best^  it  is  but  constructive  notice,  and  it  has 
never  yet  been  held,  that  constructive  notice  can  give  pri- 
ority over  actual  notice  of  an  assignment  On  the  contrary, 
it  has  been  expressly  held,  that  actual  notice  is  indispensar 
ble :  Thompson  v.  Speirs  (c).  Ex  parte  Boidton  In  re 
Sketchley  (d).  The  test  of  a  valid  notice  for  this  purpose 
is  this,  Was  there  an  intention  to  give  notice  (e),  and  was  it 
given  in  the  same  transaction  ?  Here,  in  the  communica- 
tion between  the  bankrupt  and  his  trustee,  no  reference 
was  made  to  the  bankruptcy,  except  for  the  bankrupt's 
own  purposea 

Besides,  in  this  case,  there  have  been  such  laches  on  the 
part  of  the  assignees  in  bankruptcy  that  they  could  not  be 
heard  to  claim  the  fund.  It  was  their  duty  to  make  in- 
quiry as  to  the  property  of  the  bankrupt ;  and,  had  they 
done  so,  they  would  have  discovered  the  existence  of  the 
fund  as  early  as  1810. 

(a)  7  Geo.  4,  c.  57.  (c)  18  Sim.  469. 

(ft)  4  De  G.  &  Sm.  548 ;  S.  C,  (d)  1  De  G.  &  Jones,  163. 

on  appeal,  2  D.  M.  G.  140.  {e)  Id.  179. 
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[They  cited    also  Dearie   v.    Holly   and   Loveridge  v.        1868. 

Cooper  (a).]  In^^W's 

Trusts. 

Mr.  Oreene,  Q.  C,  for  the  assignees  in  bankruptcy, —  Argumeru. 

March  29<A. 

The  assignees  in  bankruptcy  are  entitled  to  the  fund :  for, 

First — Having  regard  to  the  statutes  by  which  the  law 
of  bankruptcy  was  regulated  at  the  time  when  this  com- 
mission was  issued,  idz.  the  13th  Eliz.  c.  7,  the  1  Jac.  a  15, 
and  the  46  Gbo.  3,  a  135,  it  was  not  necessary  for  the 
assignees  in  bankruptcy  to  give  notice  of  their  right&  It 
has  never  yet  been  held,  that  a  title  created,  not  by  ordi- 
nary  conveyance  or  assignment,  but  by  Act  of  Parliament, 
requires  notice  to  be  given  of  its  existence,  in  order  to 
render  it  complete  and  binding  against  subsequent  assig- 
nees :  and  having  regard  to  the  terms  of  these  particular 
statutes,  it  is  clear  that  the  title  of  the  assignees  under  a 
commission  in  bankruptcy  to  every  description  of  property 
to  which  the  bankrupt  may  be  or  become  entitled,  is  of  so 
high  an  order  as  to  be  good  and  effectual  without  notice 
against  all  persons  whatsoever:  Cooper  v.  ChiMy(b),  Car- 
lisle V.  Garland  (c),  Bakae  v.  HvMon  (d). 

The  Vice-Chancellor. — Those  cases  only  go  to  this 
extent,  that  all  property  such  as  you  describe  vests  in  the 
assignees  in  bankruptcy.  But  do  the  assignees  in  bank- 
ruptcy take  a  higher  interest  than  they  would  under  a 
conveyance  in  the  same  terms?  In  Re  Atkinson,  the  Act 
there  in  question  was  held  to  have  no  such  effect. 

Mr.  Oreene,  Q.  C. — That  was  the  Insolvent  Debtors 
Act,  in  which  the  words  are  different  from  the  present 
Besides,  in  insolvency,  the  assignment  is  voluntary ;  whereas 
in  bankruptcy  the  proceedings  are  in  invitum.     But, 

<a)3Ru88.1.    (/>)lBurr.20.   (r)  7  Bing.  298.    (J)  9  Bing.  47 1,504, 505. 
VOL.  IV.  g 
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1858.  Secondly/. — ^Assuming  notice  to    have  been  necessary 

Iii"eb^Barr*8  ^^d^r  the  old  law  in  force  at  the  time  when  this  com- 
Tbusts.  mission  issued,  the  commission  was  notice  to  all  the 
Argwnmt.  worl(L  **  A  commission  is  a  public  act,  of  which  all  are 
bound  to  take  notice:"  per  Lord  TaXbot,  C,  in  CoUet  v. 
Be  Ooh  (a).  See  also  BartUtt  v.  BartteU  (6),  where  Lord 
Justice  Turner  says,  the  Court  of  Bankruptcy  were  mis- 
taken, in  Ex  parte  Newton  (c),  in  supposing  that  the 
assignment  to  the  bankrupt  passed  nothing  without  notice 
to  the  trustee ;  and  In  re  Rawbone'a  Trust  (d))  Sowerby 
V.  Brooke  (e);  and  Canna/n  v.  The  South  Eastern  RaUuxiy 
Company  (t),  decided  as  late  as  the  year  1852,  where  the 
distinction  for  this  purpose  between  a  commission  and  the 
modem  fiat  is  clearly  laid  down. 

The  Vicb-Chancellor.  —  Your  argument  is,  that 
in  this  case,  after  the  commission  was  issued,  the  trustees 
could  not  have  paid  to  any  but  the  assignees  in  bank- 
ruptcy. 

Mr.  Oreene,  Q.  C. — ^Yes.  And  your  Honour's  decision 
in  Re  Birch's  Legacy  under  BiaaelVs  Will  (g),  shows  that 
the  recent  Act  for  consolidating  the  law  of  bankruptcy 
does  not  affect  this  part  of  my  argument  But,  assuming 
further  notice  to  have  been  necessary,  I  contend. 

Thirdly. — ^That,  upon  the  facts  of  this  case  as  deposed  to 
by  the  bankrupt's  affidavit  such  notice  must  be  taken  to 
have  been  given. 

The  Vicb-Chancellor. — ^Your  difficulty  there  is,  that, 

(a)  Ca.  temp.  Talb.  65.  hearing,  Id.  476. 
(5)  1  De  G.  &  Jones,  143.  (e)  4  B.  &  Aid.  523. 

(c)  4  D.  &  C.  138.  (/)  7  Exch.  843. 

(rf)  3  K.  &  J.  300;  5.  C.  on  re-  (^)  2  K.  &  J.  328. 
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if  his  affidavit  is  true,  he  was  guilty  of  a  gross  fraud  in        i858. 

executing  the  assignment  of  1818.  In  re'babb's 

Tbusts. 

Mr.  Oreene,  Q.  C. — ^That  Kemble  knew  of  the  bankruptcy     Argtmmt, 
in  1811  cannot  be  doubted,  for  he  lent  the  bankrupt  600{. 
on  the  security  of  the  premises  where  his  businesss  was 
originally  carried    on,    and  took   that   security   irom  the 
assignees  in  bankruptcy. 

Hie  YlCfE-CHANCELLOB. — I  cannot  consider  that  as 
proved  without  some  mortgage  deed,  some  documentaiy 
evidence  of  the  fact  At  present,  the  whole  rests  on  the 
unsupported  evidence  of  a  man,  who  has  already  assigned 
and  got  his  money  upon  the  faith  of  the  property  being 
his  to  assign  and  not  his  assignees'. 

Mr.  Chreene,  Q.  C. — It  was  a  contingent  reversionary 
interest  in  a  chose  in  action,  and  he  might  be  mistaken  in 
law,  and  believe,  when  he  assigned  for  value,  that>  not 
having  fedlen  into  possession,  it  had  not  passed  to  his  assig* 
nees  in  bankruptcy. 

The  only  question  is,  whether,  if  knowledge  of  the  fact  of 
bankruptcy  be  brought  home  to  Kemble  alone,  before 
notice  was  given  of  the  assignment  of  1818,  that  circum- 
stance is  sufficient  to  bind  the  fund.  The  authorities  have 
determined  that  it  is.  Notice  need  not  be  in  the  same 
transaction ;  knowledge  of  the  fact  is  notice,  although  not 
made  with  a  view  of  giving  validity  to  the  assignment: 
Smith  V.  Smith  (a),  adopted  by  Vice-Chancellor  Wigra/m 
in  Meux  v.  Bell  (6),  distinguishing  that  case  from  Tvmaon 
V.  Ramshottom  (c).  "  Knowledge  is  enough  from  whatever 
quarter  obtained;  formal  notice  is  not  necessary:"  per 

(a)  2  Cr.  &  Mee.  231.  (6)  1  Hare,  73. 

(c)  2  Kee.  35. 
Q  2 
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1868.       .Patteaon,  J.,  in  Tihbita  v.  George  (a^ ;  and  Oale  v.  Lewis  (6), 
Ih^^bIrr'8  ^^  decided  on  the  same  principle 

TBU8T8. 

Argument  The  Vice-Chancellor  (to  Mr.  Naldev). — ^The  only 
doubt  I  feel  is  as  to  the  commission  itself  being  notice 
under  the  old  law. 

Mr.  Nalder  in  reply. — Lord  Talbot* 8  decision  to  that 
effect,  in  Collet  v.  De  Ools,  cannot  be  considered  as  law. 
And,  indeed,  it  was  so  held  in  Sowerby  v.  Brooks  (c),  where 
the  Judges  expressly  say,  "  The  expressions  "  to  that  effect, 
"attributed  to  the  Lord  Chancellor  ought,  in  our  opinion,  to 
be  understood  with  relation  only  to  the  case  before  him/' 
I  rely  on  the  decision  in  Sowerby  v.  Brooks,  that  "  the 
commission  is  not  of  itself  notice  to  all  the  world  of  a  prior 
act  of  bankruptcy  having  been  committed." 

The  Vice-Chancellor — There  the  question  was  as  to 
the  payment  of  a  debt  to  a  bankrupt  made  after  the  issu- 
ing of  the  commission.  I  see  the  Court,  in  deciding  that 
such  a  payment  will  be  protected,  expressly  adverts  to 
what  it  describes  as  "the  obvious  distinction''  between 
such  payments  "  and  the  cases  of  title  derived  or  money 
received  from  a  bankrupt'' (^. 

Mr.  Nalder. — ^As  to  that,  Lord  St  Leonards  has  re- 
marked, "  The  Court  was  not  then  aware  of  the  reversal  by 
the  House  of  Lords  of  Hitchcock  v.  Sedgwick"  (e),  "  Nei- 
ther an  act  of  bankruptcy,"  he  says,  "  nor  a  commission  of 
bankruptcy,  is  notice  to  the  purchaser  (/).  Hitchcock  v. 
Sedgwick  was  formerly  considered  as  having  settled  that  a 
commission  of  bankruptcy  is  of  itself  notice  to  a  pur- 
chaser. But,  upon  appeal  to  the  House  of  Lords,  the  decree 

(a)  5  Ad.  &  Ell.  107.  (e)  2  Vem.  156  :  Sugd.  V.  &  P. 

(ft)  9  Q.  B.  730.  1049,  n.  k  (Uth  ed.). 

(c)  4  B.  &  Aid.  529.  (/)  Ibid. 
((I)  Id.  534. 
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against  Sedgwick  was  reversed ;  and  the  House,  in  effect,        1858. 
decided  that  a  commission  of  bankruptcy  is  not  of  itself  i^  ^^^babk's 
such  notice"  (a).  Tbusts. 

Judgment  reserved. 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  sole  question  in  this  case  is,  whether  the  assignees 
in  bankruptcy  of  a  person  who  became  bankrupt  in  the 
year  1810  are  to  be  preferred  to  an  assignee  for  value 
claiming  under  an  assignment  executed  to  him  by  the 
bankrupt  in  1818,  and  of  which  notice  was  immediately 
given  to  the  trustees  of  the  property  in  question,  the 
assignees  in  bankruptcy  not  having  given  any  such  notice 
to  the  trustees. 


March  31«<. 
JudgmaU, 


It  was  argued,  on  behalf  of  the  assignees  in  bankruptcy, 
that,  although  it  was  determined  by  Lord  8t  Leonards 
in  Re  Atkin8on(b),  that  an  assignee  in  insolvency  merely 
stands  in  the  place  of  the  insolvent,  and  takes  only  such 
interest  as  he  can  give,  and  subject  to  all  equities  by  which 
the  insolvent  is  bound;  so  that>  if  he  fails  to  give  notice  to 
trustees  of  an  equitable  interest  like  the  present,  he  will  be 
postponed  to  a  subsequent  assignee  for  value  who  has  taken 
that  precaution, — ^yet  there  "ft  a  difference  in  the  present 
case  in  respect  of  the  very  powerful  effect  of  the  statutes  by 
which  the  law  of  bankruptcy  was  regulated  in  the  year 
1810,  when  this  bankruptcy  took  place,  those  statutes 
giving  to  assignees  in  bankruptcy  rights  and  interests, 
which,  it  was  contended,  are  of  a  far  higher  order  than 
those  given  by  the  Act  for  the  Relief  of  Insolvent 
Debtors  (c) — the  Act  in  question  before  Lord  St  Leonards, 


(a)  2Sugd.  V.  &  P.  1051  (11th 
cd.),  and  the  authorities  there 
cited. 


(6)  2  D.  M.  G.  140. 
(c)  7  Geo.  4,  c.  57. 
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1858.  A  similar  contest  was  raised  in  the  case  of  MUford  v. 

In"rb^bIrr'8  Miifo^d,  before  Sir  WiUia/m  Chrant{a).  There  assignees 
"^P"^  in  bankruptcy  claimed,  as  against  the  widow  of  a  bank- 
Jvdgmeiu,  rupt,  a  legacy  of  stock  to  which  she,  or  the  bankrupt  in 
her  right,  was  entitled  during  the  coverture,  and  to  which 
she  claimed  to  be  entitled  absolutely  as  having  surviv- 
ed her  husband ;  and  there  it  was  strongly  argued  on  be- 
half of  the  assignees,  that^  by  virtue  of  the  Acts  with  re- 
ference to  bankruptcy,  the  effect  of  the  assignment  imder 
a  commission  was  so  powerful  that  it  vested  in  the  assig- 
nees in  bankruptcy  every  description  of  property  which 
the  bankrupt  could  have  reduced  into  possession  or  as- 
signed for  valuable  consideration  to  a  bon&  fide  purchaser 
— ^in  fetct,  that  it  was  equivalent  to  a  reduction  into 
possession,  which  would  apply  here,  because  the  doctrine 
in  Dearie  v.  Hall  (b)  is  this,  that,  where  there  is  an 
equitable  assignment  of  a  chose  in  action,  everything 
must  be  done  by  the  assignee  that  can  be  done  by  him 
towards  approaching  to  possession,  and  one  step  towards 
such  possession  is  to  give  notice  to  the  trusteea  That  was 
the  argument  before  Sir  WiMam  Ora/itt  in  the  case  of 
Mitford  V.  Miifonrd;  but  the  way  in  which  he  dealt  with  it 
was  this : — Taking  a  view,  which  agrees  exactly  with  that 
of  Lord  St  Leona/rda  with  reference  to  the  assignee  in 
insolvency,  he  says,  "  I  have  always  understood  that  the 
assignment  from  the  commisffiiners,  like  any  other  assign- 
ment by  operation  of  law,  passed  the  rights  of  the  bankrupt 
precisely  in  the  same  plight  and  condition  as  he  possessed 
them.  Even  where  a  complete  legal  title  vests  in  them, 
and  there  is  no  notice  of  any  equity  affecting  it,  they  take 
subject  to  whatever  equity  the  bankrupt  was  liable  to.  .  .  . 
In  Wormll  v.  Marlar  (c),  Lord  Thurlow  says,  a  Court  of 
Equity  has  much  greater  consideration  for  an  assignment 
actually  made  by  contract  than  for  an  assignment  by  mere 
operation  of  law ;  for,  as  to  the  latter,  when  the  equitable 

(a)  9  Ves.  87.         (b)  3  Russ.  1.         (c)  1  P.  Wms.  459,  n. 
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interest  of  the  wife  was  transferred  to  the  creditor  of  the         i858. 
husband  by  mere  operation  of  law,  he  stood  exactly  in  the  iN^I^^BAwa's 
place  of  the  husband,  and  was  subject  precisely  to  the  same      Tbubts. 
equity  with  respect  to  the  wife ;  and  accordingly,  though  it     Jud^menL 
has  been  much  agitated,  and  is  not  yet,  perhaps,  perfectly 
determined  whether  a  particular  assignee  be  liable  to  make 
a  provision  for  the  wife  out  of  her  fortune,  it  has  been  long 
settled,  that  assignees  imder  a  commission  of  bankruptcy, 
coming  into  a  court  of  equity  to  reduce  the  interest  of  the 
wife  into  possession,  are  bound  to  make  such  a  settlement 
as  the  husband  would  in  the  same  case  have  been  com- 
pelled to  make ;  but  if  the  assignment  has  the  effect  of 
reducing  the  wife's  interest  into  possession"  (the  argument 
in  that  case  had  been  that  the  assignment  had  that  effect), 
"  how  could  this  equity  ever  have  prevailed  ?  Out  of  that 
of  which  the  husband  has  obtained  possession  no  settle- 
ment can  be  compelled.    If  the  assignment^  therefore,  put 
the  assignees  in  possession,  it  would  completely  extinguish 
all  the  claims  of  the  wife,  as  the  possession  of  the  husband 
himself  certainly  does.     They  oughts  on  that  principle,  to 
be  considered  as  coming  here  to  claim  what  had  by  the  as- 
signment ceased  to  be  a  trust  for  the  wife,  and  become 
wholly  a  trust  for  the  creditors.     But  the  Court  considers 
the  assignment  as  doing  nothing  more  than  to  place  the  as- 
signees in  the  room  of  the  husband."'     He  therefore  held, 
that,  by  the  bankrupt  law  as  it  then  existed,  the  assignment 
of  the  commissioners  in  bankruptcy  had  no  such  effect  as 
was  there  contended  for  on  behalf  of  the  assignees.    The  as- 
signees simply  represented  the  husband.  They  could  not  re- 
duce the  property  into  possession  without  the  assistance  of 
the  Court,  any  more  than  the  husband  could  have  done  so; 
and  coming  here  for  that  assistance,  the  Court  imposed 
on  them  the  condition  on  which  alone  it  would  have  assisted 
the  husband  to  obtain  the  possession. 

Now  that  corresponds  precisely  with  the  observations  of 
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1858.  Lord  St  Leonards  in  Re  Atkmaon  (a),  where  he  says,  "  It 
Iw^bb^Barb's  ^^y  ^  considered  as  decided,  that  the  assignee  in  in- 
Tbusts.  solvency  represents  the  insolvent ;  he  stands  in  his  place. 
Judgment.  and  takcs  only  such  interest  as  he  can  give,  and  subject  to 
all  equities  by  which  the  insolvent  is  bound.  It  has,  how- 
ever, been  contended  that  the  effect  of  the  Act  is,  so  to  vest 
the  property  that  the  insolvent  cannot  afterwards  divest  it 
But  this  is  not  so,  for  there  are  no  words  in  the  Act  giving 
to  the  assignee  any  higher  interest  than  the  insolvent  him- 
self ha&  The  assignee  does  not,  therefore,  take  so  as  not 
to  be  subject  to  equities  as  administered  in  this  Court"'  In 
fact,  taking  the  same  view  with  respect  to  the  Act  for  the 
Belief  of  Insolvent  Debtors  as  that  taken  by  Sir  WiUiounh 
Gromt  (in  reference  to  a  different  branch  of  equity  as  ad- 
ministered in  this  Court,)  with  respect  to  the  Acts  which 
then  regulated  the  law  of  bankruptcy,  viz.  that  assignees 
under  a  commission  stand  in  no  higher  position  than  the 
bankrupt  himself,  and  must  be  subject  to  all  the  rules  by 
which  equitable  rights  are  administered  in  this  Court 

The  Act  for  the  Relief  of  Insolvent  Debtors  (6),  upon 
which  Lord  St  Leona/rda  was  then  reasoning,  appears  to 
me  to  be  quite  as  strong  in  reference  to  this  question  as 
the  Acts  by  which  the  law  of  bankruptcy  was  regidated 
when  this  bankruptcy  occurred.  It  comprises  all  the  pro- 
perty of  the  insolvent  in  the  largest  terms.  By  the  11th 
section,  the  insolvent,  at  the  time  of  subscribing  his  petition, 
is  to  execute  a  conveyance  and  assignment  of  all  his  estate, 
right,  title,  interest,  and  trust,  in  and  to  all  his  real  and 
personal  estate  and  effects,  both  within  this  realm  and 
abroad  (except  his  wearing  apparel  and  the  other  things 
excepted,  not  exceeding  the  value  of  20Z.),  and'  of  all  his 
future  estate,  right,  title,  interest,  and  trust  in  or  to  any 
real  or  personal  estate  and  effects,  within  this  realm  or 
abroad,  which   he   may  purchase,   or  which  may  revert, 

(a)  2  D.  M.  G.  143.  (b)  7  Geo.  4,  c.  57. 
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descend,  be  devised  or  bequeathed,  or  come  to  him.     And         1858. 
such  conveyance  and  assignment  shall  vest  all  his  real  and  ih'^^^bIbs^s 
personal  estate  and  eflTects,  and  all  such  future  real  and       Tsvm. 
personal  estate  and  effects  as  there  mentioned,  of  every      JvdgmenL 
nature  and  kind  whatsoever,  and  all  such  debts  as  there 
mentioned,  in  the  provisional  assignee;  with  a  proviso 
making  the  assignment  void  in  case  the  petition  shall  be 
dismissed  (a).    So  that,  in  truth,  the  whole  of  the  property 
of  the  insolvent  is  vested,  in  the  largest  words,  in  the  assig- 
nee in  insolvency.     Nor  is  it  possible,  as  it  appears  to  me, 
to  give  to  those  words  any  other  effect  than  to  the  words 
occurring  in  the  Acts  now  in  question  with  reference  to 
the  law  of  bankruptcy,  or  to  draw  any  distinction  for  the 
present  purpose  between  the  two  enactment&    And,  as  to 
the  argument  which  was  advanced  on  behalf  of  the  present 
assignees,  that  in  insolvency  the  assignment  is  volimtary, 
whereas  in  bankruptcy  the  proceedings  are  in  invitum, 
I  cannot  for  a  moment  attach  any  weight  to  that  dis- 
tinction. 

The  reasoning  of  the  Master  of  the  Rolls  in  Dearie  v. 
HaU  (6),  applies  as  fiilly  and  forcibly  to  an  assignee  in 
bankruptcy  as  to  an  assignee  for  valuable  consideration. 
"If,**  he  says, "  you  are  willing  to  trust  the  personal  credit  of 
the  man,  and  are  satisfied  that  he  will  make  no  improper  use 
of  the  possession  in  which  you  allow  him  to  remain,  notice 
is  not  necessary,  for  against  him  the  title  is  perfect  without 
notica"  This,  I  may  observe  in  passing,  explains  what 
Lord  Justice  Turner  says  in  Bartlett  v.  BarUett  (c),  in 
reference  to  Ex  parte  Newton  (d),  that,  in  that  case,  the 
Court  of  Bankruptcy  appears  to  have  proceeded  on  a  mis- 
taken supposition  that  the  assignment  to  the  bankrupt 
passed  nothing  without  notice  to  the  trustee.  "  But  if  he, 
availing  himself  of  the  possession  as  a  means  of  obtaining 

(a)  7  Geo.  4,  c.  57,  s,  11.  (c)  1  De  G.  &  Jones,  143. 

(b)  3  Russ.  24.  (rf)  4  D.  &  C.  138. 
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1858.  credit,  induces  third  persons  to  purchase  from  him  as  the 
In^m^bIbr'8  actual  owner,  and  they  part  with  their  money  before  your 
Tbuots.  pocket  conveyance  is  notified  to  them,  you  must  be  post- 
JudgmenL  poucd.  In  being  postponed,  your  security  is  not  invali- 
dated ;  you  had  priority,  but  that  priority  has  not  been 
followed  up ;  and  you  have  permitted  another  to  obtain  a 
better  title  to  the  legal  possession.  What  was  done  by 
Dearie  and  Sherring  did  not  exhaust  the  thing  (to  borrow 
the  principle  of  the  civil  law),  but  left  it  open  to  traffic. 
These  are  the  principles  on  which  I  think  it  to  be  very  old 
law  that  possession,  or  what  is  tantamount  to  possession,  is 
the  criterion  of  perfect  title  to  personal  chattels,  and  that 
he  who  does  not  obtain  such  possession  must  take  his 
chance  "  (a).  Now  it  is  settled  that  a  mere  assignment  of 
an  equitable  interest  is  not  tantamount  to  possession ;  and 
that  what  is  necessary  to  give  to  the  assignee  of  an  equit- 
able interest  a  right  tantamount  to  possession,  is  notice  of 
the  assignment. 

I  will  now  advert  to  the  second  point  contended  for 
on  behalf  of  the  assignees — ^viz.  that,  if  notice  were  ne- 
cessary, the  commission  of  bankruptcy  was  notice  to  all 
the  world.  Now,  as  to  this  particular  case,  the  point  is 
settled  by  the  decision  in  Sowerby  v.  Brooks  (b).  There  a 
debt  due  to  a  bankrupt  before  his  bankruptcy  was  paid  to 
the  bankrupt  himself  after  the  issuing  of  the  commission, 
but  before  the  party  paying  had  any  actual  knowledge  of 
the  bankruptcy.  The  question  was,  whether  the  issuing  of 
the  commission  was,  in  law,  to  be  deemed  notice  to  a  debtor 
so  paying  his  debt ;  and  the  Judges  determined  that  it  was 
not.  They  were  of  opinion,  that,  in  the  case  before  them, 
the  issuing  of  the  commission  was  not  notice  in  point  of 
law  (c).  And  clearly  it  must  follow,  upon  the  same  prin- 
ciple, that  if  the  trustees  in  the  case  now  before  me  had 
paid  the  fund  in  question  to  the  Petitioner,  without  actual 

(a)  3  Ru88.  24.  (b)  4  B.  &  Aid.  523.  (c)  Id.  534. 
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knowledge  of  the  bankruptcy,  they  would  have  been  pro-         1858. 
tected  by  the  decision  in  Sowerby  v.  Brooks.  In^m^bIrr's 

Trusts. 

This  brings  me  to  the  third  question  raised  on  behalf  of  Judgment. 
the  assignees,  viz.  whether  the  trustees  had  actual  know- 
ledge or  notice  of  the  bankruptcy.  As  to  that,  the  &cts 
are  these :  the  bankruptcy  took  place  in  1810.  The  inden- 
ture of  assignment  imder  which  the  Petitioner  claims  was 
executed  by  the  bankrupt  in  1818.  Notice  of  that  assign- 
ment was  immediately  given  to  the  trustees.  An  attested 
copy  of  the  indenture  was  at  the  same  time  delivered  to 
them,  and  that  attested  copy  was  subsequently  found  in 
the  possession  of  the  last  surviving  trustee.  The  trustees, 
therefore,  had  full  notice  of  that  assignment,  and  there  is 
nothing  to  lead  to  the  inference  that  they  had  any  previous 
notice  of  the  bankruptcy;  on  the  contrary,  the  facts  in 
evidence  would  lead  to  the  inference  that  they  had  no  such 
notice. 

But  now  the  bankrupt  files  an  affidavit,  in  which  he  says 
this:  that,  in  the  year  1811,  forty-seven  years  ago, — and 
observe,  he  is  speaking  simply  from  memory,  and  I  have 
only  his  word  for  it,  unsupported  by  a  single  scrap  of 
documentary  evidence — ^'In  1811,'  he  says,  'Kemble,  one  of 
the  trustees,  and  one  who  was  living  when  notice  was  given 
of  the  assignment  of  ]  81 1/  (I  inquired  whether  he  was  then 
living,  because  Tvmaon  v.  Ramsbottom  (a)  shows,  that,  if 
he  bad  not  been  then  alive,  this  evidence  would  have  been 
simply  immaterial),  '  was  aware  that  I  was  a  bankrupt,  he 
was  my  intimate  friend  at  the  time,  and  I  consulted  him 
with  reference  to  my  bankruptcy,  and  took  his  opinion  and 
advice  as  to  the  course  I  should  adopt  He  was  then  aware 
of  the  bankruptcy,  and,  being  aware  of  it,  he  promised  to 
assist  me  with  money  to  establish  myself  in  business."  And 
then  he  goes  on  to  depose  how  Kemble  lent  him  600i., 

(a)  2  Kec.  36. 
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1858.  with  which  he  purchased  the  leasehold  premises  sold  by  tho 

In^m^bIrr's  direction  of  his  assignees,  and  how  that  600i.  was  secured 

Trusts.  upon  the  lease  and  the  premises  therein  comprised. 


Judgment 


Now,  as  to  the  character  of  that  notice,  there  are  some 
observations  not  undeserving  of  consideration  in  the  case 
of  Ex  parte  Carbis  In  re  Croggon,  reported  in  a  note  to 
Ex  paHe  Watkms  In  re  Kidder  (a).  The  petition  in 
Ex  parte  Carina  was  presented  by  the  assignee  of  a  policy 
of  assurance,  and  prayed  to  have  the  policy  delivered  up  to 
the  Petitioner.  It  appeared,  that,  after  the  bankrupt  had 
delivered  the  policy  to  the  Petitioner,  the  latter  sent  his 
agent  to  the  office  to  pay  the  premium,  and  "  in  the  course 
of  conversation,"  the  agent  informed  the  clerk  that  the 
bankrupt  had  assigned  the  policy  to  the  Petitioner.  The 
question  was,  whether  that  was  sufficient  notice  to  the  of- 
fice of  the  assignment.  Mr.  Swanaton  contended  that  the 
slightest  circumstance  of  notice  was  sufficient.  The  Chief 
Judge  then  asked  this  question :  "  Taking  it  for  granted 
that  a  verbal  notice  is  enough  if  given  as  a  notice,  is  it 
enough  if  said  in  a  mere  conversation,-  in  which  the  party 
did  not  intend  to  give  notice?''  Counsel  having  referred 
in  reply  to  Ex  parte  Stright  (6),  where  a  letter  not  intended 
as  a  notice  was  held  sufficient,  the  Chief  Judge,  after 
distinguishmg  that  case,  said: — "No  conveyancer  would 
advise  that  a  title  could  be  accepted,  which  was  ef- 
fected with  such  a  notice  as  the  present"  Then  he 
mentions  the  case  of  Smith  v.  Smith  (c),  not  then  re- 
ported, which  he  considered  as  differing  from  the  case 
before  him,  and  says:  "  In  notices,  the  purposes  for  which 
they  are  given  must  be  considered.  In  this  case,  it  is 
a  question  of  fact  whether  or  not  the  letter  did  con- 
tain any  notice."  (It  had  been  allied  at  the  bar  that  a 

(a)  1  Mont.  &  Ayrt.  693,  n.  (6)  Mont.  502. 

(c)  2  Cr.  &  Mee.  231. 
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letter  had  been  sent  containing  notice,  but  the  letter  was         is^s. 

not  in  evidence).     "The  letter  is  not  before  the  Court  i^ ^TbIbb's 

Then,  independently  of  the  letter,  here  is  a  mere  accidental       Trusts. 

conversation,  in  the  course  of  which  it  slips  out  that  the      Judgment 

poUcy  was  deposited.     The  clerk  at  the  insurance  office 

would  not  notice  this,  as  it  was  not  intended  as  a  notica'' 

Then  Sir  John  Cross  says,  "  If  a  man  walks  into  a  banker's 

and  says  accidentally  that  a  bill  is  dishonoured,  that  is  not 

notice.  .  .  .    [In  this  case]  the  fact  of  a  deposit  was  a  mere 

matter  of  conversation,   and  alike  amounts  to  nothing, 

whether  that  conversation  took  place  in  the  office,  in  a 

house,  or  in  the  streets.'"    And  Sir  Oeorge  Rose  takes  the 

same  view:  "  It  is  not  necessary  such  notice  should  be 

formal,  nor  is  it  necessary  that  it  should  be  in  writing ;  but 

it  must  be  a  distinct  notice.'' 

I  should  say,  that  in  Ex  parte  Watkins  (a), — the  princi- 
pal case,  to  which  that  of  Ex  parte  Carbis  is  appended  as 
a  note — it  was  held  that  the  mere  circimistance  of  its  being 
well  known  to  a  director  of  an  insurance  company,  and  to 
the  actuary  of  the  company,  that  certain  shares  in  the 
company  standing  in  the  name  of  the  bankrupt  were  in 
fact  the  property  of  another,  was  sufficient  notice  to  prevent 
reputed  ownership;  but  the  Court  above  reversed  that 
decision  (6),  holding  that  it  was  not  sufficient. 

In  the  present  case  the  conversation,  the  eflfect  of  which 
is  in  question,  takes  place  not  between  the  assignees  in 
bankruptcy  and  the  trustee.  Had  it  taken  place  in  that 
way,  it  might  possibly  have  raised  a  different  question. 
But  it  takes  place  (if  I  am  to  believe  this  testimony), 
between  the  bankrupt  himself  and  his  trustee.  And 
even  if  I  gave  full  weight  to  the  testimony  of  the 
bankrupt  on  this  subject,  I  should  be  inclined  to  hold — 

(a)  1  Mont.  &  Ayrt.  689.  (b)  2  Id.  348. 
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1858.        although  I  should  take  more  time  to  consider  the  point 
Iv^bxBajblr'b  ^^^  ^  ^^^  necessaiy  to  bestow  upon  it,  disr^arding  as  I 
Tbusts.      (Jq  the  whole  of  the  bankrupt's  evidence  on  this  subject, — 
Judgment,     that  communications  such  as  those  which  he  deposes  to 
have  passed  between  himself  and  his  trustee  relative  to  his 
bankruptcy,  and  such  knowledge  as  he  deposes  his  trustee 
to  have  had  of  that  bankruptcy,  do  not  constitute  such 
notice  of  the  rights  of  the  assignees  in  bankruptcy,  as  to 
give  them  priority  over  the  subsequent  indenture  of  assign- 
ment, of  which  formal  notice  was  duly  given,  and  under 
which  the  Petitioners  daim  to  be  entitled. 

But  I  do  not  stay  to  inquire  into  that  question,  because 
in  this  case  I  adhere  to  the  rule  which  I  always  wish  to 
observe  in  cases  like  the  present,  where  any  question  of 
tact  depends  upon  the  testimony  of  a  single  witness,  and 
any  inconsistency  is  apparent  between  such  testimony  and 
the  previous  conduct  of  the  witness,  viz.  that  the  Court 
should  look  rather  to  the  acts  done  by  him  at  the  time, 
than  to  his  statements  when  called  as  a  witnes&  And 
when,  as  here,  a  witness  professes  to  speak  to  what  occurred 
forty-eight  years  ago,  and  to  the  knowledge  which  a  per- 
son then  possessed  who  has  been  dead  for  six-and-thirty 
years,  and  that  witness,  in  order  to  make  out  the  truth  of 
what  he  now  deposes,  is  compelled  to  admit,  that,  by  the 
deed  which  he  executed  in  1818,  and  upon  the  £sdth  of 
which  he  put  lOOOi.  into  his  pockety  he  grossly  defrauded 
the  party  in  whose  favour  that  deed  was  executed,  if  what 
he  now  says  is  true;  the  question  being,  whether,  upon  the 
unsupported  evidence  of  such  a  witness,  I  am  to  take  away 
a  right  which  the  witness  professed  to  assign,  and  which 
the  assignee  believed  to  have  been  effectually  assigned,  as 
far  back  as  the  year  1818,  it  appears  to  me  that  my  answer 
should  be,  I  will  not  believe  in  the  dishonesty  of  the  wit- 
ness in  the  year  1818.     I  will  rather  believe  that  he  act- 
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ed  honestly  then,  and  that  what  he  now  deposes  to  have        1858. 
occunred  at  the  time  of  his  bankruptcy  is  untrua  ij,  ^TbITr-s 

Trusts. 

I  therefore  hold,  that  the  title  is  in  the  Petitioners  claim-     Judgmmu 
ing  under  the  assignee  for  value  by  virtue  of  the  indenture 
of  1818;  and  the  order  will  be  according  to  the  prayer  of 
the  petition. 

Ordered  accordingly. 


M 


SWANZT  V.  SWANZY.  March  24^ 


OTION  that  PlaintiflF  should  give  ^security  for  costs,       PraeHce—BiU 

6y  Foreigner — 
Secyrity/or 

The  Plaintiff  was  described  in  the  bill  as  Catherme  Cotu^LacKes. 
SvxiTizy  of    Cape  Coast  Castle  on  the  western  coast  of  Where  it  b  not 
Africa,  at  present  residing  at  a  given  address  in  Pimlico,  fo^ofSeSi 
in  the  coimty  of  Middlesex.  ^^  Defendant 

'^  IS  entitled  to 

security  for 

It  appeared  that  the  bill  was  filed  on  the  2nd  of  January,  ant,  by  ap^yl 
1858;  and  that,  since  the  filing  of  the  bill,  the  Defendants  !?£^^!;^!L 

'  ^  o  '  time  to  answer, 

had  taken  out   a  summons  for  further  time  to  answer  does  not  waive 

any  right  that 

the  Plaintiff's  interrogatories.    This  summons  was  attended  he  may  have  to 
before  the  Chief  Clerk  on  the  11th  of  March.  upon^^S 

dehors  the 
bill,  and  not 

A  clerk  of  the  Defendants'  solicitor,  by  his  affidavit  m  discovered  by 
support  of  the  motion,  deposed,  that  on  attending  before  applied  for  fur- 
the  Chief  Clerk  to  support  the  summons,  a  clerk  of  the  thou^they" 
Plaintiffs  solicitors,  in  the  course  of  his  remarks  in  opposi-  J^^thave 

* -^  been  so  dis- 

covered had  he 
made  inquiry. 

Plaintiff,  described  in  bill  as  of  Africa^  now  residing  at  a  given  address  in  England,  or- 
dered, under  the  circumstances,  to  give  security  for  costs,  notwithstanding  Defendant  had 
applied  for  further  time  to  answer,  and  might,  before  making  that  application,  have  ascertained 
the  facts  on  which  the  order  was  made. 
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1858. 


Statement 


tion  to  the  application,  and  in  answer  to  a  question  put  by 
the  Chief  Clerk  as  to  the  particular  reason  for  opposing  it, 
said,  that  the  PlaintiflF  was  an  Africam  lady ;  that  she  had 
come  to  this  country  for  the  purpose  of  asserting  her  rights 
in  reference  to  the  matters  mentioned  in  the  bill ;  and  that 
she  would  return  to  Africa  as  soon  as  the  suit  was  dis- 
posed of ;  also,  that  her  health  was  suffering  from  the  cli- 
mate of  this  country,  which  did  not  agree  with  her. 


Another  clerk  of  the  Defendants'  solicitor,  by  his  affi- 
davit, deposed,  that  on  the  12th  of  March,  1858,  he  made 
inquiries  respecting  the  Plaintiff  at  the  address  in  Pi/mlico, 
when  he  was  informed  that  no  such  person  as  Mrs.  Swanzy 
had  ever  resided  there ;  but,  on  his  sajring  that  Mrs.  Swanzy 
was  a  coloured  lady,  he  was  informed  that  a  coloured  lady  of 
the  name  of  Hughes  had  resided  there  with  her  husband  a 
short  time  previously,  but  only  for  about  a  week  ;  that  she 
had  taken  her  lodgings  only  as  a  weekly  tenant,  and  that 
it  was  not  known  where  she  had  gone  to  reside.  This 
deponent  further  stated  by  his  affidavit,  that,  from  in- 
formation received  from  another  quarter,  he  had  reason  to 
believe  that  the  Plaintiff  was  residing  at  an  address  in 
Brompton  under  the  name  of  Hughes ;  and  he  therefore 
went,  on  the  12th  of  March,  to  that  address,  when  he  was 
informed  by  a  servant  of  the  house,  that  a  coloured  lady 
named  Hughes  resided  there  with  her  husband,  and  had 
been  there  for  about  a  fortnight,  and  that  they  had  taken 
the  lodgings  as  weekly  tenants  only. 

On  the  following  day,  (the  13th  of  March),  the  Defendants 
gave  notice  of  motion. 


Argument.  Mr.  C.  T.  Simpsou,  in  support  of  the  motion,  contended 
that,  the  Plaintiff's  habitu<al  residence  being  abroad,  the 
mere  circumstance  of  her  having,  wlien  the  bill  was  filed, 
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a  lodging  in  this  country,  did  not  exempt  her  from  the 
ordinary  liability  of  a  foreigner  to  give  security  for  costs. 
For  anything  that  appeared  to  the  contrary,  she  might 
have  taken  lodgings  within  the  jurisdiction,  for  the  express 
purpose  of  avoiding  the  necessity  of  giving  such  security ; 
and  where  that  was  the  case,  where  the  residence  in  this 
country  was  merely  colourable,  the  rule  applied  precisely 
as  if  there  were  no  such  residence :  Ainalie  v.  Si/ma  (a). 
The  question  in  all  such  cases  was,  whether  the  Defendants 
had  a  fair  and  reasonable  chance  of  finding  the  PlaintifiF,  if 
wanted,  to  answer  the  process  of  the  Court     Here  they 
clearly  had  not,  and  the  further  circumstance  of  the  Plain- 
tifiTs  subsequent  change  of  abode,  (as  to  which  see  Player 
V  Anderson  (6),)  and  her  living  at  both  abodes  under  a 
name  diferent  firom  that  by  which  she  was  described  in  the 
bill,  were  additional  reasons  for  requiring  her  now  to  give 
the  usual  security. 


1858. 


ArgttmeiU, 


Mr,  ErsHne,  for  the  Plaintiff,  opposed  the  motioa — By 
applying  for  further  time  the  Defendants  had  waived  any 
right  they  might  otherwise  have  had  to  security  for  costs. 
At  the  outset  of  the  suit  they  had  notice  by  the  bill  that 
the  Plaintiff  was  habitually  resident  out  of  the  jurisdictioD ; 
and  where  that  is  so,  a  Defendant  should  apply  at  once 
before  answer,  or  time  prayed  to  answer,  otherwise  his  right 
is  waived:  Meliomcchy  y,  Meliorucchy(c).  In  Murrow 
V.  Wilson  (d),  where  the  Defendant  had  merely  resisted  a 
hostile  motion  on  the  part  of  the  Plaintiff,  the  latter  was 
ordered  to  give  security;  but  here  the  Defendants  had 
"  originated  proceedings  of  their  own  :**  and  that  distinction 
was  expressly  taken  by  Lord  Langdale,  M.  R(e). 


The  Vice-Chancellob.  —  Waa  there  a  clear  right  in 
these  Defendants  upon  the  face  of  the  bill  ?  was  it  clear 

(a)  17  Beav.  58.  (6)  15  Sim.  104.  (c)  2  Ve8.  sen.  24. 

(d)  12  Beav.  497.  (e)  Ibid. 
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upon  the  face  of  the  bill  that  they  had  a  right  to  security 
for  costs?  In  the  case  you  first  cited  there  was ;  but  where 
that  is  not  so,  does  not  the  right  arise  when  the  Defendants 
first  discover  the  facts? 

Mr.  ErsJdne. — But  here  there  has  been  no  bona  fide 
inquiry  as  to  the  facts,  otherwise  they  would  have  been 
discovered  much  earlier.  More  than  two  months,  were 
allowed  to  elapse  before  the  Defendants  applied  for  further 
time,  and  during  the  interval  they  must  have  known,  or 
might  have  known,  and  must  therefore  be  taken  to  have 
known,  all  the  circumstances  on  which  they  now  rely. 
After  such  laches  this  motion  should  be  refused. 

The  Vice-Chancellok  (to  Mr.  Simpson), — My  doubt 
is,  whether,  upon  the  authority  of  Amslie  v.  Sims  (a),  you 
were  not  put  at  once,  immediately  the  bill  was  filed,  upon 
inquiry  to  ascertain  whether  the  PlaintiflF's  alleged  resi- 
dence in  this  country  was  a  real  or  only  a  colourable 
residence.  If  you  were,  then  you  must  be  taken  to  have 
known  the  facts  on  which  you  now  rely,  as  soon  as  you 
might  have  discovered  them  by  making  such  inquiry. 

Mr.  Simpson. — In  Ainslie  v.  Sims,  that  question  did 
not  arise ;  and  in  Player  v.  Anderson  (6),  no  such  inquiry 
was  held  to  be  necessary. 


Judgment.       ViCE-CHANCELLOR  SiR  W.   PAGE  WoOD  : — 

I  have  no  doubt  as  to  the  nile  laid  down  by  the  old 
authorities, — and,  indeed,  it  is  but  justice  so  to  hold, — ^that, 
if  upon  a  bill  being  filed  by  a  person  residing  out  of  the 
jurisdiction  of  this  Court,  and  stating  himself  by  his  bill 
to  be  residing  out  of  the  jurisdiction  of  this  Court,  the 

(a)  17  Beav.  67.  (b)  15  Sim.  104. 
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Defendant,  instead  of  applying  at  once  for  security  for 
costs,  takes  active  steps  in  the  suit, — for  instance,  by  put- 
ting in  his  answer,  or  by  moving  for  further  time  to 
answer, — he  thereby  waives  his  right  to  such  security  ;  nor 
is  that  inconsistent  with  Lord  Langdale's  judgment  in 
Murrow  v.  Wil8on(a),  where  he  expressly  distinguishes 
between  the  case  of  a  Defendant  simply  resisting,  as  there, 
an  adverse  motion  made  by  the  Plaintiff,  and  cases  where, 
as  here,  the  Defendants  have  "originated  proceedings  of 
their  own.'' 


1858. 


JudgmenL 


But  in  this  case  the  bill  alleges  a  residence  in  this 
coimtry,  and  the  question  is,  whether,  having  regard  to  that 
circumstance,  I  am  to  hold  that  the  Defendants  ought 
necessarily  to  have  known,  and  to  treat  them  as  if  they  had 
in  fact  known,  the  circumstances  on  which  they  now  rely, 
at  the  time  when  they  might  first  have  discovered  those 
circumstances  had  they  made  inquiry. 

In  Amalie  v.  SiTna,  the  Master  of  the  Rolls  expressly 
guards  himself  against  being  supposed  to  say,  that  in  every 
case  in  which  a  suit  is  instituted  by  a  foreigner,  having  a 
temporary  residence  in  this  country,  he  may  be  compelled 
to  give  security  for  costs;  nor  has  any  authority  as  yet  gone 
further  than  this,  that,  where  it  is  clear  upon  the  face  of 
the  bill,  or  where  the  Defendant,  before  taking  any  active 
step  in  the  suit,  is  aware  that  the  Plaintiff  can  be  com- 
pelled to  give  security,  there  the  Defendant  waives  his 
right  to  such  security  by  taking  any  active  step  in  the  suit, 
of  the  kind  I  have  described.  No  authority  has  yet  gone 
so  far  as  to  decide,  nor  would  it  be  reasonable  to  hold,  that 
where  this  is  not  the  case,  a  Defendant,  by  taking  such 
active  steps  in  the  suit,  waives  any  right  that  he  may  have 
on  grounds  dehors  the  bill,  merely  because  he  might  have 
discovered  those  grounds  before  such  steps  were  taken. 


(a)  12  Bcav.  497. 
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The  true  test^  I  apprehend,  is  this: — Could  the  Defend- 
ant, upon  the  statements  in  the  bill,  and  without  proof  by 
aflSdavit  or  otherwise  of  any  circumstance  dehors  the  bill, 
have  compelled  the  PlaintiflFto  give  security?  If  he  could 
not, — if  there  was  any  further  circumstance  to  be  proved, 
for  instance,  as  the  Master  of  the  Bolls  puts  it  in  Ainslie 
V.  Sims,  the  circumstance  that  the  Plaintiff  is  merely  on  a 
visit,  that  he  is  at  an  inn,  or  that  he  has  taken  lodgings 
from  week  to  week, — I  am  not  prepared  to  say  that  the 
Defendant  was  bound  to  ascertain  that  circumstance  at  the 
earliest  time  at  which  it  could  be  discovered  by  him,  or  that 
ho  waives  his  right  to  security  for  costs,  if  before  making 
such  inquiry  he  takes  some  active  step  in  the  suit 


In  the  present  case,  what  actually  put  the  Defendants 
upon  making  inquiry,  appears  to  have  been  this :  On 
attending  the  summons  for  further  time  on  the  11th  of 
March,  they  learned  from  the  Plaintiff's  solicitors,  that  she 
had  come  to  this  country  for  the  purpose  of  asserting  her 
rights,  and  meant  to  return  to  Africa  as  soon  as  the  suit 
was  disposed  of,  and  that  her  health  was  suffering  from  the 
climate  of  this  coimtry.  Upon  that^  inquiry  is  made  at  the 
address  given  in  the  bUl  as  the  Plaintiff's  residence  in  this 
country;  and  it  is  ascertained  that  she  had  been  residing 
there  for  about  a  week,  but  under  another  name,  and  as  a 
weekly  tenant,  and  it  was  not  known  where  she  had  gone 
to  reside ;  and  at  last  she  is  found  to  be  living  at  another 
address  as  a  weekly  tenant^  and — what  weighs  very  much 
with  me  in  the  view  I  take — ^under  a  different  name  from 
that  by  which  she  is  described  in  the  present  bill 

Taking  all  these  circumstances  together,  I  think  I  ought 
to  order  the  Plaintiff  to  give  security  for  costs. 


Ordered  accordingly. 
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HAYTER  u  TUCKER  Juiy27ih,2sth, 

T4'  Aug.  Ut. 
HE  testator  in  the  cause  bequeathed  his  residuaiy  per-         1858, 
sonal  estate  to  trustees,  upon  trust  for  a  charity. 


Jan,  26th. 

Mortmain — 
9  Geo,  2,  c,  36 

Part  of  the  residuary  personal  estate  consisted  of  shares  ^h^^cmT 

in  certain  mining  companies  conducted  on  the  cost-book  ^^^^^f 

principle,  and  called  respectively  the  Herod' 8-foot,  the  East  Shares  in,  to 

B(i88€tt,  the  Wheal  Sidney,  the  Wheal  Uny,  the  Boscean^  wuu, 

and  the  North  BulUr  Mining  Companies.  ShareTiBrMm- 

ing  Companies 
conducted  on 

Upon  the  cause  now  coming  on  for  further  considera-  the  cost-book 
tion  a  question  arose,  whether  a  sum  of  ]62i.  lOs.  arising  ^w^noT^th- 
from  the  sale  of  these  shares,  was  to  be  considered  as  pure  Mortoa^  9 
personalty,  so  as  to  pass  to  the  charity;  or  whether  the  be-  ^-  ?»c- 36, 

,  the  mines  being 

quest  was  rendered  void  by  the  Statute  of  Mortmain,  9  Geo.  vested  m  tru»- 
2,  c.  36,  to  the  extent  of  that  simL  punxwes  of  the 

imdertaking 
generally,  and 

The  Chief  Clerk  by  his  certificate  had  included  the  sum  not  in  trust  for 

,  .  ,         •!      1    •     1  •  *n  ^^®  individual 

m  question  m  a  larger  item,  described  m  his  certificate  as  shareholders; 
"  cash  arising  firom  leasehold  estate,  mortgages,  or  chattels  ^^^  of  The 

reaL"  shareholders 

being  limited 
to  the  profits 


Mr.  De  Oex  appeared  for  the  Plaintiff. 


derived  from 
working  the 
mines. 


Mr.  WiUcock,  Q.  C,  and  Mr.  Schomherg,  for  the  next  of    juiy  2ith,  ^ 
kin,  contended  that  the  bequest  was  void,  to  the  extent  of        ^^*^ 
the  sum  in  question.  Argumenu 

The  shares  which  that  sum  represented,  were  clearly  an 
"  interest  in  lands,  tenements,  or  hereditaments,"  within  the 
meaning  of  the  Act  9  Geo.  2,  c.  36.     They  were  not  shares 
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in  companies  formed  for  ordinary  trading  purposes,  and 
holding  land  incidentally  as  the  necessary  means  of  carry- 
ing out  those  purposes.  The  only  property  these  companies 
possessed  was  mines  and  minerals ;  in  other  words,  the  very 
soil  itself. 


Watson  V.  SpraUey  (a)  would  be  cited  contra ;  but,  in 
that  case,  it  was  admitted  by  Mr.  Baron  Parke,  that  where, 
as  here,  real  property  is  vested  in  the  purser  of  the  mine  or 
any  other  person  in  trust  for  the  co-adventiurers,  in  propor- 
tion to  their  shares,  it  is  a  direct  trust  of  the  realty,  and 
the  shares  are  an  interest  in  land. 


Mr.  Bolt,  Q.  C,  and  Mr.  Btbsk,  for  the  trustees  of  the 
charity,  contended  that  the  proceeds  of  the  shares  were 
pure  personalty,  and  passed  to  the  charity. 

The  Vice-Chancellor. — One  way  in  which  they  would 
put  their  case,  is  this  :  Suppose  three  or  four  persons  only 
to  constitute  a  company  of  this  kind,  and  each  to  leave  all 
his  share,  estate,  and  interest  to  a  charity ;  the  charity,  they 
would  argue,  becomes  the  owner  of  the  mina 

Mr.  RoU,  Q.  C. — Not  of  the  mine,  but  simply  of  the 
profits  of  the  undertaking.  The  charity  would  stand  pre- 
cisely in  the  position  of  the  adventurers ;  and  in  no  one  of 
the  companies  now  in  question  have  the  adventurers  any 
interest  in  the  mine,  or  in  the  minerals  until  severed  from 
the  mine.  The  whole  value  of  the  minerals  so  severed  is 
paid  in  the  shape  of  royalty  to  the  proprietor  of  the  soil, 
the  shareholder  taking  nothing  but  what  represents  the 
profits  of  his  capital  as  invested  in  machinery  and  labour. 

It  is  true  the  purser  has  a  let  or  grant  of  the  mine,  but 
he  holds  the  mine  and  machinery  not  in  trust  for  his  co- 

(a)  10  Exch.  222. 
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adventurers,  but  in  trust  to  employ  the  machinery  in  work- 
ing the  mine  and  making  the  most  profit  of  it  for  their 
benefit,  the  co-adventurers  sharing  the  profit  only,  and 
having  no  right  to  call  for  any  part  of  the  soil  Shares  in 
such  companies  have  been  expressly  held  not  to  be  '^  an 
interest  in  land  "  within  the  4th  section  of  the  Statute  of 
Frauds :  Waison  v.  SpraUey  (a),  Powdi  v.  Jesaop  (6),  and 
Walker  v.  Bartlett  (c).  And  if  so,  they  are  not  "  an  inter- 
est in  lands,  tenements,  or  hereditaments,"  within  the  Act 
9  Geo.  2,  a  36. 

They  cited  also  Myers  v.  PerigaZ  (d),  Attorney-OeneraZ 
v.  OUea  (e),  March  v.  The  Attomey-Oeneral  (f),  SparUng 
V.  Parker  (jr),  and  Edwards  v.  Hall  (h). 

Mr.  WiUcock,  Q.  C,  replied. 


1857. 


ArgumoHl, 


The  Vice-Chancellor. — (The  question  having  stood 
over  for  further  information,  which  was  not  produced)  : — 

It  is  clearly  settled,  that  shares  in  any  company  or  trading 
partnership,  incorporated  or  not  incorporated,  holding  land 
for  the  purposes  of  their  undertaking,  whether  as  an  invest- 
ment of  capital,  as  in  Myers  v.  Perigal,  or  as  a  means  for 
erecting  their  warehouses,  engines,  or  the  like,  are  not 
necessarily  on  that  account  an  interest  in-  land  witliin  the 
meaning  of  the  Statute  of  Mortmain  of  the  9  Geo.  2,  c.  36. 


Aug,  ut. 


The  whole  question  in  the  case  of  each  of  these  mining 
companies  is,  how  the  mine  is  held,  whether  it  is  held  upon 
trust  for  the   individual  shareholders,  so  that  each  indi- 


(a)  10  Exch.  222,  245. 

(b)  18  C.  B.I337. 

(c)  Id.  845. 

(c/)  11   C.  B.   90;  S.  C,  2  D. 
M.  G.  599. 
(f)  Shclford  on  Mortniaiu,  987; 


S,  C,  5  Law  J.,  N.  S.,  Ch.,  44. 

(/)  5  Beav.  433. 

(g)  9  Id.  450. 

(h)  11  Hare,  1;  S.  C,  on  ap- 
peal,  6  D.  M.  G.  92. 
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AfyumenL 


vidual  shareholder  has  a  direct  interest  in  the  mine  itself, 
or  whether  the  interest  of  the  shareholders  is  limited  to  the 
profits  arising  from  the  working  of  the  mina 

K  the  interest  of  the  shareholders  is  limited  to  the  profits 
arising  from  the  working  of  the  mine,  then  it  would  seem 
dear,  from  the  authorities  cited,  Watson  v.  Spratley  (a), 
Powell  V.  Jeasop  (6),  and  WaHcer  v.  Bardett  (c),  that  the 
shares  are  not  an  interest  in  land  within  the  Mortmain  Act ; 
but  if  the  shareholders  have  a  direct  interest  in  the  mine 
itself,  then,  according  to  one  of  those  authorities,  Waiaon  v. 
SpraUey  (a),  it  would  seem  clear  that  the  shares  are  an 
interest  in  land  within  the  meaning  of  the  Act 


The  question,  to  which  class  these  mines  belong,  is  one 
which,  upon  the  facts  before  me,  I  find  it  impossible  to  de- 
termine, the  shares  being  called  on  the  one  side  ''  shares  in 
the  mines,"  on  the  other,  "  shares  in  the  undertakings.'' 
And  although  Powell  v.  Jesaop  (6)  has  decided,  that,  in  the 
absence  of  evidence  to  the  contrary,  there  is  a  presumption 
that  shares  in  a  mining  company  conducted  on  the  cost- 
book  principle  are  not  an  interest  in  land;  still,  in  this 
case,  I  have  the  Chief  Clerk's  finding,  that  these  particular 
shares  are  of  a  kind  that  would  bring  them  within  the 
Statute  of  Mortmain,  and,  in  the  face  of  that  finding,  I 
cannot  decide  to  the  contrary  without  further  inquiry. 


Statement 
returned. 


The  cause  having  stood  over  generally,  inquiry  was  made 
as  to  the  constitution  of  the  several  mining  companies,  and 
affidavits  were  filed  by  the  pursers  and  others  acquainted 
¥dth  the  facts,  by  which  it  appeared,  that,  in  the  case  of  each 
company,  a  lease  was  granted  either  to  the  purser  or  to 


(a)  10  Exch.  222. 


(b)  18  C.  B.  337. 


(c)  Id.  845. 
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three  or  more  members  of  the  company,  for  a  term  of 
years ;  such  lease  being  a  grant  for  a  term  of  years  of  the 
liberty  to  dig,  work,  and  search  for  minerals  within  the 
mine,  rendering  to  the  grantor  an  aliquot  part  of  such  mine- 
rals, terminable  in  the  event  of  the  mine  not  being  dili- 
gently worked :  the  rest  of  the  minerals,  as  soon  as  ¥nx>ught 
or  broken  from  the  soil  but  not  previously,  belonging  to  the 
company. 


1857. 


StatemetU 
resumed. 


In  no  case  was  there  any  express  trust  or  declaration  on 
the  tsuce  of  the  grant  to  show  that  it  was  held  in  trust  for 
the  shareholders  of  the  company. 

In  the  case  of  all  the  companies,  it  was  deposed,  that  the 
shareholders  took  no  interest  in  the  substance  of  the  mine 
itself  as  land,  but  only  in  the  minerals  when  severed  from 
the  land  ;  so  that  the  interest  of  each  shareholder  was  con- 
fined to  a  share  in  the  profits,  and  his  liability  to  the  losses 
of  the  company,  in  proportion  to  the  number  of  his  shares ; 
that  no  shareholder  was  entitled  to  the  possession  of  any 
portion  of  the  mine,  either  during  the  existence  of  the  com- 
pany or  after  its  dissolution,  although  the  lease  might  not 
have  expired ;  and  that,  on  the  dissolution  of  the  company 
or  the  abandonment  of  the  adventure,  the  machinery  and 
effects  of  the  company  would  be  sold,  and  each  shareholder 
would  be  entitled  to  his  proportion  of  the  produce,  but  no 
interest  in  the  mine  itself  would  remain  to  be  divided 
among  the  shareholders. 


The  argument  being  now  resumed — 

Mr.  BiL8k,  in  the  absence  of  Mr.  RoU,  Q.  C,  contended, 
that,  having  regard  to  the  affidavits,  the  question  of  fact,  as 
to  which  upon  the  foimer  occasion  the  Court  was  in  imcer- 
tainty,  must  be  decided  in  favour  of  the  charity. 


Argument 
resumed. 
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Mr.  WiUcock,  Q.  C,  and  Mr.  Schomberg,  for  the  next  of 
kin,  contended  that  the  affidavits  showed  an  interest  so 
connected  with  land,  that,  having  regard  to  the  large  terms 
of  the  Statute  9  Geo.  2,  c.  36,  the  shares  in  question  could 
not  be  given  by  will  for  charitable  purposes ;  citing  Negus 
V.  CovZter  (a). 


Curling  v.  FUgkt  (6)  was  also  cited. 
A  reply  was  not  heard 


Judgment.       ViCB-ChANCELLOB  SiB  W.  PAGE  WoOD  : — 

I  have  no  difficulty  in  disposing  of  this  case  now  that 
the  evidence  is  before  me,  the  authorities  being  clear  as  to 
the  principles  by  which  my  decision  should  be  guided. 

In  Bligh  v.  Brent  (c) — the  case  of  the  Chelsea  Water- 
works— it  was  held  by  the  Court  of  Exchequer,  and  the 
decision  has  been  followed  in  several  other  cases,  that  the 
shares  of  an  incorporated  company,  having  power  to  hold 
land  for  the  purposes  of  trading,  could  not  be  considered  as 
an  interest  in  land  within  the  meaning  of  the  Statute  of 
Frauds,  the  land  being  held  by  the  corporation  not  the 
individual  shareholders,  and  held  by  them  not  in  trust  for 
the  individual  shareholders  but  for  the  benefit  of  the  cor- 
porate body,  so  that  the  individual  shareholder  would  never 
have  power  to  call  for  any  part  of  the  land  itself,  but  only 
for  his  share  of  the  profit  derived  from  it  in  carrying  out 
the  purposes  of  the  undertaking. 

That  being  the  law  as  to  incorporated  companies,  the 
question  arose  as  to  companies  or  partnerships  not  incorpo- 
rated.   It  was  clear,  that,  in  the  case  of  a  company  or  part- 

(tf)  1  Amb.  367.  (b)  2  Phill.  613.  (c)  2  Y.  &  Coll.  268. 
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nership  not  incorporated,  land  might  be  held  m  tnist  for  the 
individiial  shareholders ;  and  shares  in  a  company  or  part- 
nership of  that  description,  it  was  said,  must  be  looked 
upon  as  an  interest  in  land,  for  there  the  individual  share- 
holder would  have  power  to  call  upon  the  trustees  not 
merely  for  his  share  of  the  profits,  but  for  part  of  the  very 
land  itself,  which  in  an  incorporated  company  was  not  the 
case. 


1858. 


Jwiffment. 


That  is  the  distinction  clearly  taken  in  Watson  v.  Sprat- 
ley  (a),  where  Mr.  Baron  Parke  sums  up  the  law  in  these 
words  : — "  The  principle  on  which  this  case  should  be  de- 
cided is  perfectly  clear,  and  the  only  doubt  felt  by  any 
member  of  this  Court  is  upon  a  question  of  fact — namely, 
under  which  class  of  decided  cases  this  particular  case  falls. 
In  the  case  of  joint-stock  companies  incorporated  by  Acts 
of  Parliament,  who  are  generally  possessed  of  land,  the  in- 
dividual shareholders  are  quite  distinct  from  the  corpora- 
tion. The  shareholders  are  entitled  to  no  direct  interest  in 
the  land ;  no  part  of  the  realty  is  held  in  trust  for  them ; 
but  all  they  are  entitled  to  is,  that  the  real  and  personal 
property  held  by  the  corporation  should  be  used  by  them 
for  their  benefit,  so  as  to  make  profits,  which,  when  made, 
are  to  be  divided  between  them  rateably  according  to  their 
number  of  shares,  as  personalty,  which  might  be  disposed 
of  by  an  attested  will  (before  the  late  Statute  of  Wills), 
aijd,  consequently,  could  have  been  disposed  of  by  parol'' 
Then,  after  referring  to  Bligh  v.  Brent  (6),  and  Hilton  v. 
Oiraud  (c),  in  support  of  that  proposition,  he  proceeds 
thus  : — "  Nor  is  it  to  those  cases  only  of  joint-stock  com- 
panies which  are  incorporated,  and  in  which,  therefore,  the 
corporation  is  seised  of  the  real  estate,  that  this  doctrine  is 
applicable.  It  applies,  also,  to  other  joint-stock  companies, 
where  the  persons  seised  of  the  realty  hold  in  the  same  way 
as  tlie  corporation  in  those  cases,  that  is,  in  trust  only  to 

(a)  10  Exch.  222.       (6)  2  Y.  &  Coll.  268.       (c)  1  De  G.  &  Sm.  187. 
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use  the  land  to  make  profits  as  part  of  the  stock  in  trade, 
and  then  to  divide  those  profits  between  the  shareholders, 
whose  only  interest  is  in  those  profits.  The  cases  decided 
under  the  Mortmain  Act  are  of  this  natura    That  of 

SparlJimg  v.  Pa/rker  (a)  was  one It  was  there  held, 

that  shares  in  an  unincorporated  gas  light  company,  where 
the  lands  are  expressly  stated  to  be  vested  in  trustees''  (that 
is,  for  the  company,  and  not  for  the  individual  shareholders), 
**  and  the  shares  are  declared  to  be  personal  estate  by  the 
partnership  deed,  were  personalty.  So,  shares  in  a  dock, 
where  the  shareholders  were  interested  in  the  profits  and 
losses.  In  whom  the  real  estate  was  vested,  does  not  ap- 
pear by  the  report ;  but,  doubtless,  not  in  each  partner,  but 
in  some  one  or  more  trustees.  In  like  manner,  shares  in  a 
banking  company,  where  the  shareholders  were  entitled  to 
the  profits  only,  and  the  real  estate  was  vested  in  trustees, 
were  held  not  to  be  within  the  Mortmain  Acts,  first,  by  the 
Court  of  Common  Pleas  in  Myers  v.  Perigal  (6),  and  con- 
firmed by  Lord  St.  Leonards  (c).'*  Then  he  comes  to  the 
distinction  taken  in  the  argument  of  this  case  on  behalf  of 
the  next  of  kin : — "  In  the  case  of  Baxter  v.  Brown,  (d), 
where  there  was  a  fulling  mill  held  by  trustees  for  the  co- 
partners under  a  partnership  deed,  the  Court,  on  the  con- 
struction of  that  deed,  held  that  there  was  a  trust  of  the 
real  estate  for  each  copartner,  and  each  copartner  was  held 
to  be  entitled  to  vota  Lord  St.  Leonards  (c),  evidently,  is 
dissatisfied  with  that  decision ;  but  if  the  construction  of 
the  trust  was  correct,  and  there  was  a  direct  trust  of  the 
real  estate  for  each  partner  in  proportion  to  their  shares, 
the  decision  was,  no  doubt,  perfectly  right  (e)." 


Therefore,  if  I  had  foimd,  in  the  case  of  any  of  the 
mining  companies  now  in  question,  that  the  mine  was 


(a)  9  Beav.  450. 
(6)  11  C.B.  90. 
(c)  2  D.  M.  G.  599. 


(d)  7  Man.  &  Gr.  198. 

(e)  10  Exch.  244,  245. 
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vested  in  the  purser  or  any  other  person,  in  trust  not  for 
the  purposes  of  the  undertaking  generally,  but  for  the  in- 
dividual adventurers  in  proportion  to  their  shares,  then  I 
should  have  been  bound  to  hold  those  shares  to  be  an 
interest  in  land  within  the  meaning  of  the  Mortmain  Act 
But  if  I  find,  as  I  do  find  in  all  the  companies  now  in  ques- 
tion, that  the  mines  are  vested  in  trustees  for  the  purposes 
of  the  imdertaking  generally,  and  not  in  trust  for  the  indi- 
vidual adventurers,  no  individual  adventurer  can  call  for 
any  part  of  the  soil,  or  any  thing  more  than  his  share  of 
the  profits  when  realised  And  if  shares  in  such  companies 
be  given  to  a  charity,  it  is  clear,  in  like  manner,  that  all 
the  charity  will  ever  be  able  to  call  for  is  a  proportional 
part  of  the  profits. 


1858. 


Judgment. 


There  is,  therefore,  no  possibility  of  any  violation  of  the 
Mortmain  Law  in  the  event  of  my  holding  that  such  shares 
can  pass  by  will  to  a  charity ;  and  it  is  clear  to  me,  that,  in 
the  present  case,  the  charity  is  entitled  to  the  fund  pro- 
duced by  the  sale  of  the  shares. 


Declare  the  162/.  lOs,  to  be  pure  personal  estate,  and  correct  the 
Chief  Clerk's  certificate  accordingly. 


Minute  of 
Order, 
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March  2bthcf  HUTCHINS  V.  OSBORNE. 

wiH^Gtn^ai  A  SPECIAL  casa 

Bequest — Ex- 
ercise/if  Pow- 
er of  Appoint-       By  an  indenture,  dated  1836,  being  the  settlement  exe- 

c.  26^ «.  27?    cuted  in  contemplation  of  the  marriage  of  John  Hutchins, 

r>  .        deceased,  and  Maria  his  wife,  then  Maria  Ward,  spinster, 

By  a  marriage  '  *       ^     ^  >    r  » 

settlement,        certain  leasehold  property  was  limited  upon  trust  to  pay 

leaseholds  were  r     r      ^  r  r  j 

settled  npon  the  rents  to  Maria  and  her  assigns  during  her  life  for  her 
for life^forher  s^par^t^  ^^80,  and  after  her  decease  "  upon  trust  for  such 
^T^  ^  person  or  persons,  for  such  estates  and  interest,  and  in  such 
decease  upon  manner  and  form,  and  to  and  for  such  ends,  intents,  and 
band  should'by  purposos  in  all  respects,  as  the  said  John  Hutchina  should, 
aprointlu^  by  any  deed  or  instrument  in  writing,  or  by  his  last  will 
subject  thereto  and  testament  in  writing,  to  be  by  him  legally  executed, 

upon  trust  for      _,  ,.     .  .  . 

such  person,      direct,  Imut,  or  appomt,  give  or  bequeath  the  same,  and  m 

the  Stot^es'of  ^^  meantime,  and  until,  or  in  default  thereof,  and  subject 

S^ht^^^^^"^      thereto,  if  any,  upon  trust  for  such  person  and  persons  as 

titled  thereto,    under  the  Statute  for  Distribution  of  intestate  estates  might 

by  his  will  in     be  Or  become  entitled  thereto  (sic)" 
1850,  after 
making  cer- 

J*^  P«>^»o°  Johit  Hjitchin8  by  his  will  in  1 850,  after  directing  pay- 
child,  as  to  aU  ment  of  his  debts  and  giving  several  legacies,  and  making 
property,  and '  certain  provision  for  his  only  child  Silas  Hutchina  (as 
ef^^*Ld^^  therein  mentioned),  proceeded  as  follows  :— "  And  as  to  all 
^^eresoever,  my  ready  money,  money  in  the  stocks  or  funds,  debts, 
should  be  pos-  Securities  for  money,  household  furniture,  plate,  linen,  china, 
twested  in'^or  ^  leasehold  messuago  or  tenement  and  premises,  No.  7, 
entitled  to  at  CaHer-stveet  (a),  and  all  other  my  estate,  property,  and 

tvbjectf  as  to 

gu^ parts  thereof  as  were  comprised  in  the  settlement.^  to  thai  settlement  and  the  trusts  thereby  de- 
claredy  and  which  indenture  he  thereby  ratified  and  confirmed  in  all  respects,  gave  and  bequeathed 
the  same  to  his  widow  absolutely. — Held^  that  the  general  residuary  bequest  operated  as  an 
execution  of  the  power  of  appointment  reserved  by  the  settlement. 

(a)  This  house  was  not  comprised  in  the  settlement. 
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effects  whatsoever,  which  T  shall  or  may  be  possessed  of, 
interested  in,  or  entitled  unto  at  my  decease,  subject  to  the 
payment  of  the  before-mentioned  legacies,  and  also  subject, 
as  to  such  parts  thereof  respectively  as  is  or  are  comprised 
in  an  indenture  of  settlement  and  assignment  dated  the 
15th  day  of  July,  1836,  made  on  or  previous  to  my  mar- 
riage with  my  said  wife,  to  the  said  indenture  and  the 
trusts  thereby  declared,  and  which  indenture  I  hereby 
ratify  and  confirm  in  all  respects,  I  give  and  bequeath  the 
same  and  every  part  thereof  to  my  said  wife,  her  executors, 
administrators,  and  assigns  absolutely." 

The  testator  died  in  1860,  leaving  Maria  his  widow, 
and  Silas  his  only  child,  him  surviving. 
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Statement, 


Silas  died  intestate  in  1853,  leaving  the  Plaintiff,  his 
widow  and  administratrix,  and  three  children  him  sur- 
viving. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  general  residuary  bequest  to  Ma/ria  operated  as  an 
execution  of  the  power  of  appointment  reserved  by  the 
settlement 


Mr.  W.  A.  Clarky  for  the  Plaintiff,  contended  that  the 
bequest  did  not  operate  as  an  execution  of  the  power  of 
appointment. 

The  bequest  is  expressly  "  subject  to  the  settlement  and 
the  trusts  thereby  declared."  And  that  settlement  is  ex- 
pressly "  ratified  and  confirmed  in  all  respects  "  in  the  very 
clause  containing  the  bequest  Those  circumstances  amount 
to  a  clear  indication  of  intention  on  the  part  of  the  testator 
that  his  will  should  not  operate  as  an  execution  of  the 
power.     And,  even  under  the  recent  Act  (a),  a  general  de- 

(a)  1  Vict.  c.  26. 


Afffumeni. 
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vise  or  bequest  does  not  include  property  over  which  the 
testator  has  a  power  of  appointment,  where  a  contrary  in- 
tention appears  by  the  will  (a). 

The  Vicb-Chancellor. — ^The  testator  seems  clearly  to 
havo  considered  that  he  was  dealing  with  the  property 
comprised  in  the  settlement,  because,  after  describing  the 
property  with  which  he  meant  to  deal  at  the  commence- 
ment of  the  clause  in  question,  he  says,  "  subject  as  to  such 
parts  thereof  respectively  as  are  compnsed  in  the  settle- 
ment "  to  that  settlement  and  the  trusts  thereby  declared. 
According  to  your  contention,  he  meant  to  say  by  that,  "  I 
deal  with  the  whole,  but  subject  as  to  a  certain  part  of  it 
to  this  proviso :  that  I  don^t  deal  with  that  part  at  all.'' 


Mr.  W.  A.  Clark. — ^The  testator  had  used  large  words  at 
the  commencement  of  the  clause,  and  fearing  they  might 
affect  the  settled  property,  he  inserted  this, — "  subject  as  to 
the  settled  property  to  the  trusts  of  the  settlement"  The 
effect,  therefore,  as  to  so  much,  is  as  if  he  had  imported  all 
the  trusts  of  the  settlement  into  the  will. 

The  settlement  containing  a  trust  for  the  testator's  next 
of  kin,  can  that  be  revoked  by  a  bequest  which  is  ex- 
pressly to  be  subject  to  the  trusts  contained  in  the  settle- 
ment ?  Besides,  the  testator  having  expressly  ratified  and 
confirmed  that  trust,  can  there  be  an  implied  revocation  in 
the  same  sentence — an  impUed  revocation  in  spite  of  an  ex- 
press confirmation  ? 

The  Vice-Cbancellor  referred  to  Lake  v.  Currie  (6). 

Mr.  Sidmey  Smith  and  Mr.  Joseph,  for  the  children  of 
SiUls  HutchinSi  supported  the  Plaintiff's  contention,  and 
cited  the  observations  of  the  Master  of  the  Rolls  in  Lake  v. 


(a)  1  Vict.  c.  26,  8.  27. 


(6)  2  D.  M.  G.  536,  550. 
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Currie  (a)  not  affected  by  the  reversal  of  his  judgment 
by  the  Court  above,  to  show  that  the  clause  in  the  present 
will,  ratifying  and  confirming  the  settlement,  was  incon- 
sistent with  an  intention  to  revoke. 

The  yiCB-CHANC£LLOa — Might  not  the  testator  mean 
this :  ''Part  of  the  trusts  of  this  settlement  I  can't  disturb ; 
part  I  can.  I  disturb  them  as  &r  as  I  can ;  I  ratify  them 
where  I  cannot" 

Mr.  Sheffield,  for  the  personal  representatives  of  Maria 
HtUchvns,  the  testator's  widow,  contended  that  the  resi- 
duary bequest  operated  as  an  execution  of  the  power. 

Mr.  W.  A.  Clark  replied. 
Judgment  reserved. 
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AtyumerU. 


Vice-Chancellor  Sir  W.  Page  Wood  (after  stating 
the  case  and  the  question  to  be  decided),  proceeded — 

The  presumption  of  law  under  the  recent  Act  (6)  is,  that  a 
general  devise  or  bequest  shall  operate  so  as  to  pass  every- 
thing over  which  the  testator  has  a  power  of  appointing, 
"  unless  a  contrary  intention  shall  appear  by  the  will" 

But  beyond  that,  in  a  will  made  before  the  recent  Act 
came  into  operation,  if  such  words  as  these  were  found  : 
"  I  give  all  my  estate  and  effects  whatsoever  and  whereso- 
ever, subject,  as  to  such  parts  thereof  as  are  comprised  in 
my  marriage  settlement,  to  that  settlement  and  the  trusts 
thereby  declared,"  the  Court  would  consider  those  words  as 
a  sufficient  indication  that  the  testator  meant  to  deal  with 
the  property  comprised  in  his  settlement,  and  meant  his 

(a)  15  Beav.  476.  {b)  1  Vict,  c  26,  8.  27. 

VOL.  IV.  S 


March  26tK 
Jndgmmt 
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1858.        Will  to  operate  upon  that  property,  with  this  only  pro- 
^S^i^^mss     ^^  —  ^^*  *^®  directions  with  respect  to  it  in  his  will 
^    ^'         should  be  subject  to  those  in  his  settlement 

''*^^™^*  Now,  if  I  look  to  the  trusts  of  the  settlement,  I  find  that 

they  are  as  eflfectually  preserved,  and  the  trusts  of  the  will 
as  effectually  subject  to  them,  whether  the  testator  does 
or  does  not  exercise  his  power  of  appointment  Treating 
the  clause  in  question  in  the  will  as  an  execution  oT  the 
power,  the  bequest  will  be  no  less  "  subject  to  the  trusts  of 
the  settlement''  The  words  of  ratification  used  in  refer- 
ence to  the  indenture  of  settlement,  "  and  which  inden- 
ture I  hereby  ratify  and  confirm  in  all  respects,"  are  easily 
explained.  By  that  settlement  his  widow  was  to  have  a 
life  interest  in  the  property  in  question.  He  says,  there- 
fore, as  was  the  case  in  Lake  v.  Currie,  "  I  do  not  intend  to 
disturb  her  life-interest ;  I  intend  my  will  to  operate  upon 
the  property  subject  to  that  life-interest,  and  subject  to 
that  I  give  the  property  in  this  manner:" — the  ratification 
of  the  settiement  amoimting  so  far  to  this,  that,  if  he  oould 
have  disputed  the  widow's  life-interest,  and  made  the  pro- 
perty liable  to  his  debts  to  the  exclusion  of  her  life- 
interest,  he  expressly  n^atives  any  intention  to  do  so. 
The  trusts  of  the  settiement  were  for  the  widow  for  life, 
and,  after  her  decease,  for  such  person  as  the  testator  should 
by  will  appoint ;  and  he  does  appoint  by  his  will  In  this 
construction  of  the  will  the  bequest  is  as  much  "  subject  to 
the  trusts  of  the  settlement"  as  if  no  appointment  had 
been  made,  and  the  property  had  been  left  to  go  as  in 
default  of  appointment 

It  seems  to  me,  that  by  adopting  the  Plaintiff's  construc- 
tion, I  should  be  forcing  the  words  of  the  will,  that  con- 
struction amoimting  in  effect  to  this :  that,  by  subjecting 
the  bequest  in  his  will  to  the  trusts  of  the  settlement,  the 
testator  meant  to  exclude  from  the  operation  of  his  will 
the  entire  property  comprised  in  the  settlement. 
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Had  there  been  any  reasonable  doubt  upon  the  face  of 
the  will,  I  should  have  looked,  as  the  Court  continually 
does  look  in  such  cases,  at  the  state  of  circumstances  ex- 
isting at  the  date  of  the  will;  but  it  appears  to  me,  that, 
in  this  instance,  no  reasonable  doubt  exists.  The  words 
the  testator  has  used  are  too  strong  for  any  circumstances 
to  control  them. 


1858. 


Jitdgmad, 


For  these  reasons  I  feel  boimd  to  hold,  that  no  interest 
in  the  property  in  question  passed  to  the  testator^s  son; 
but  that,  upon  the  face  of  the  will,  the  whole  interest 
of  which  the  testator  had  power  to  dispose  passed  to  his 
widow. 


DscLABE,  that  the  general  residuary  bequest  to  Maria,  operated  as 
an  execution  of  the  power  of  appointment  reserved  to  the  testator 
by  the  indenture  of  settlement  of  1836. 


MvmUof 
Decree. 


B 


CLARKE  v.  FRANKLIN.  Aprit^^nd 

f  23rrf. 

Y  an  indenture,  dated  lS52,John  Clarke  appointed  and    Deed— Trust 
conveyed  an  estate  at  Cricks  in  the  county  of  Northam/p-     -.R^^Mnp 
ton,  to  trustees,  to  the  use  of  himself  for  life,  with  remainder    ^^J^^f^l. 
to  such  uses  as  he  should  by  deed  or  will  appoint,  with  re-  vtgat  Person- 
mainders  over.     And  by  the  same  indenture  he  granted         — 1 
and  conveyed  certain  real  estate  in  darendoiv-aquare,  esta^ls  settled 

by  deed  apon 
tniBt  to  Bell  for 
certain  specified  pnrposes,  and  one  of  those  purposes  fails,  there,  whether  the  tmst  for  sale  is  to 
arise  in  the  lifetime  of  the  settlor,  or  not  until  after  his  decease,  the  property  to  that  extent 
results  to  the  settlor  as  personalty  from  the  moment  the  deed  is  executed. 

Settlement  of  real  estate  by  deed  (not  enrolled)  to  use  of  settlor  for  life,  with  remainder 
(subject  to  a  power  of  revocation,  which  he  never  exercised)  to  use  of  trustees  and  their  heirs, 
upon  trust  to  sell  and  pay  certain  sums  of  money  to  persons  named,  or  to  such  of  them  as 
might  be  living  at  setdor's  death,  and  to  apply  the  residue  to  charitable  purposes. — Held, 
following  Hewitt  v.  Wright  (1  Bro.  C.  C.  86),  that,  notwithstanding  the  trust  was  not  to  arise 
until  after  settlor's  death,  the  property  was  impressed  with  the  character  of  personalty  imme- 
diately upon  the  execution  of  the  deed,  and  the  proceeds,  so  far  as  they  were  directed  to  be 
applied  to  charitable  pnrposes,  resulted  to  the  settlor  as  personalty. 

S  2 
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Lea/mington  Priors,  of  which  he  was  seised  in  fee,  and 
assigned  two  sums  of  10002.  each  secured  on  mortgage,  and 
certain  personal  chattels  therein  mentioned,  to  trustees: 
Habendum,  after  and  subject  to  the  same  estate  for  life  of 
the  said  John  Clarke,  and  such  power  of  appointment 
and  revocation  therein  as  was  thereinbefore  provided  and 
limited  respecting  the  estate  and  premises  at  Crick  afore- 
said, unto  and  to  the  use  of  the  said  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
tenure,  nature,  and  quality  thereof  respectively,  upon  trust 
to  sell  and  dispose  of  the  said  real  estate  and  personal  chat- 
tels, and  receive  the  purchase  money  and  the  said  moneys 
respectively ;  and  after  payment  of  the  costs,  charges,  and  ex- 
penses incident  to  and  attending  such  sale,  and  collecting 
and  calling  in  the  said  moneys,  to  pay  six  sums  of  501.  each 
and  one  sum  of  201,  to  certain  persons  named  in  the  inden- 
ture, or  to  such  of  them  as  might  be  living  at  the  death  of 
the  said  John  Clarke;  and  upon  trust  to  pay  the  residue 
to  the  minister,  churchwardens,  and  overseers  of  the  parish 
of  Crick,  to  be  by  them  applied  for  the  charitable  purposes 
in  the  indenture  mentioned. 

The  indenture  was  not  enrolled  pursuant  to  the  provisions 
of  the  Mortmain  Act,  9  Geo.  2,  c.  36. 

On  the  same  day  John  Clarke  made  his  will,  by  which 
he  ratified  and  confirmed  the  indenture,  and,  after  making 
certain  pecuniary  bequests,  he  bequeathed  all  the  rest  and 
residue  of  his  personal  estate  not  affected  by  or  included 
in  the  indenture,  upon  trust,  after  paying  thereout  all  his 
just  debts,  ftmeral  and  testamentary  expenses,  to  pay  the 
residue  to  trustees,  to  be  applied  and  disposed  of  by  them 
upon  such  and  the  like  trusts  as  were  mentioued  and  set 
forth  in  the  indenture  as  to  and  concerning  the  residue 
of  his  real  and  personal  estate  therein  mentioned. 

The  testator  died  in  1855  without  issue,  and  without 
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having  exercised  the  power  of  revocation  and  appointment 
contained  in  the  indenture  of  1852. 

The  bill  was  filed  by  his  widow,  and  it  prayed  to  have 
his  real  and  personal  estate  administered  under  the  direc- 
tion of  the  Court,  and  that  the  rights  and  interests  of  all 
parties  in  relation  to  the  real  and  personal  estate  comprised 
in  the  indenture  of  1852  might  be  ascertained  and  declared, 
and  the  trusts  thereof,  so  far  as  they  were  valid,  admini- 
stered under  the  directipn  of  the  Court 
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Fbanklin. 
SkUemmU, 


By  the  decree  made  on  the  hearing  of  the  cause,  it  was 
declared,  that  the  charitable  trusts  tmder  the  indenture  of 
1852  were  void,  so  fax  as  regarded  the  real  estate  and  the 
personal  estate  savouring  of  realty. 

The  cause  now  came  on  for  further  consideration. 


Mr.  RoU,  Q.  C,  and  Mr.  Lewin,  for  the  Plaintiff,  the 
widow : — 

By  the  indenture  of  1852,  the  Clarendon-square  es- 
tate was  bound  by  a  trust  for  sale,  and  the  proceeds,  so 
far  as  they  were  directed  to  be  applied  to  charitable  pur- 
poses, resulted  to  the  grantor  as  personal  estate,  and  are 
applicable  and  distributable  in  like  manner  as  the  other 
personal  estate  of  the  testator  not  eflfectually  disposed  of  by 
his  will  The  PlaintiflF  therefore,  as  his  widow,  is  entitled 
to  one-half  of  such  proceeds. 

This  is  a  trust  for  conversion  out  and  out.  That  trust  is 
imperative,  for  it  is  clear,  that,  from  the  moment  of  the 
grantor's  death,  every  one  of  the  seven  persons  in  whose 
favour  the  sums  of  money  are  charged  upon  the  proceeds 
of  the  sale,  might  have  called  for  conversion.  Had  the 
instrument  creating  the  trust  been  a  will,  so  much  of  the 
proceeds  as  the  trust  directed  to  be  given  to  charitable  pur- 
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1858.  poses,  would  have  resulted  to  the  heir,  and  would  have  been 
personalty  in  his  hands  :  Smith  v.  Claocton  (a),  Wright  v. 
Wright  (6),  Jessopp  v.  Watson  (c). 

*^^'"'"*^*  The  Vice-Changellob. — ^That  has  been  repeatedly  de- 

cided in  the  case  of  wills.  Whatever  is  badly  given  under 
a  trust  like  this  contained  in  a  will,  goes  to  the  heir,  but  as 
personalty. 

Mr.  Lewin. — ^And  the  same  principle  applies  to  deeda 
And  where,  as  here,  a  real  estate  is  granted  by  deed  to 
trustees  and  their  heirs,  upon  trust  to  sell  for  purposes 
some  of  which  are  good  and  some  bad,  whatever  is  badly 
given  goes  to  the  settlor,  but  as  personalty:  Hewitt  v. 
Wright  (rf),  Vcm  v.  Ba/mett  (e),  and  Biggs  v.  Andrews  (/). 
The  circumstance,  that  the  trust  to  convert  is  not  to  be 
executed  imtil  after  the  grantor's  death,  is  immaterial: 
Hewitt  V.  Wright  (d);  and  for  this  reason,  that  the  deed 
speaks  firom  the  time  of  its  delivery.  From  the  moment 
the  deed  is  delivered,  the  property  in  question  is  impressed 
with  the  character  of  personalty  ;  and  so  much  of  it  as  is 
not  well  given — the  expectancy,  as  it  is  has  been  called,  of 
the  heir  at  law,  is  given  to  the  author  of  the  deed :  Griffith 
V.  Ricketts  (gr). 

Wright  v.  Rose  (A),  which  may  be  cited  contrd,  is  dis- 
tinguishabla  That  was  a  mortgage  with  power  of  sale, 
and,  the  power  not  having  been  exercised  during  the  life  of 
the  mortgagor,  it  was  held,  that  the  property  was  real  estate. 

The  Vice-Chancellor— The  way  the  Vice-Chancellor 
puts  it  there,  is,  that,  immediately  on  the  death,  the  heir  was 
in  of  the  equity  of  redemption. 

(a)  4  Madd.  484.  (<?)  19  Ves.  102. 

Q))  16  Ves.  188.  (/)  5  Sim.  424. 

(c)  1  My.  &  K.  665.  (g)  7  Hare,  299,  311. 

(d\  1  Bro.  C.  C.  86,  90.  (h)  2  Sim.  &  St.  323. 
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Mr.  PemberUm,  for  next  of  kin,  supported  the  PlamtiflTs        is^s. 
contention. 


[The  converse  case  of  Lechmere  v.  The  Ea/rl  of  Ca/r- 
UaU  (a),  and  Eipley  v.  Waterworth  (6),  were  also  cited.] 


Clabkb 

V. 
FSAIOUJN. 

ArgummL 


Mr.  Evans,  in  the  absence  of  the  SoUdtor-General,  for     April  2arA 
the  heir  at  law  of  the  grantor : — 

The  heir  at  law  is  entitled  to  the  Clarendon^qua/re 
estate,  subject  only  to  the  charges  in  favour  of  the  several 
persons  to  whom  the  sums  of  501,  and  202.  are  directed  by 
the  indenture  to  be  paid  at  the  testator's  death. 

Admitting  that  a  deed  speaks  firom  its  delivery,  ttie  deed 
in  this  case  expressly  postpones  conversion  till  after  the  ex- 
piration of  the  grantor's  life  estate.  Upon  the  true  con- 
struction of  this  dee4  it  is  precisely  as  if  the  property  had 
been  given,  and  the  trusts  for  conversion  declared,  by  will  and 
not  by  deed;  and  had  the  property  been  so  given,  and  the 
trusts  so  declared,  then  it  is  conceded  the  heir  would  have 
been  entitled.  The  heir  does  not  deny  that  this  is  a  trust 
to  convert  out  and  out,  but  he  contends  it  is  a  trust  to  con- 
vert for  a  purpose  which  has  failed,  and  where  that  is  so, 
the  intention  fails;  and  this  Court  regards  the  author  of 
the  instrument  as  not  having  directed  the  conversion :  per 
Lord  Eldon  in  Ripley  v.  Waterworth  (c). 

The  Vice-Chancellor. — So  far  as  regards  authority, 
HetvUt  V.  Wright  seems  to  be  the  very  case  before  me. 

Mr.  Evams, — That  case  is  distinguishable  from  the  pre- 
sent. Here,  by  no  possibility  could  there  be  a  conversion 
in  the  lifetime  of  the  testator. 

The  Vicb-Chancellor. — Is  not  the  principle  this,  that 
(a)  3  P.  Wms.  211.  {h)  7  Ves.  425.  (c)  Id.  435. 
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the  fact  of  conversion  is  one  thing,  the  direction  to  oonTert 
is  another.  The  direction  operates,  for  the  purposes  of  this 
question,  immediately  on  tiie  delivery  of  the  deed,  although 
the  property  is  not  to  be  converted  until  after  the  grantor's 
death. 

Mr.  Evcms. — If  that  is  the  decision  in  Hewitt  v.  WrighJt, 
it  is  opposed  to  that  in  Emblyn  v.  Freemcm  (a).  There 
real  estate  was  conveyed  to  trustees  upon  trusty  as  here^  to 
sell  after  the  death  of  the  grantor,  and  out  of  the  proceeds 
of  the  sale  to  pay  2002.  as  he  should  by  note  appoint  The 
grantor  died  intestate,  and  without  making  any  such  ap- 
pointment, and  it  was  held  pro  tanto  a  resulting  trust  for 
the  heir. 

4 

The  Vice-Chancellor — ^That  part  of  the  decision  was 
overruled  by  Lord  Thwrlow  in  Hewitt  v.  Wright  (6) ;  he 
thought  the  decision  right,  that  the  conversion  into  money 
did  not  prevent  its  resulting  to  the  grantor,  but  wrong  in 
giving  it  to  the  heir.  ''  He  could  not  help  thinking,  not- 
withstanding that  case,  that  the  trust  of  the  I5002w  resulted '^ 
in  Hewitt  v.  Wright  "  in  the  same  manner  that  it  vested 
in  Wright  the  grantor — as  personal  estate — and  so  was  dis- 
posed of  by  the  general  terms  of  the  devise  "  (c). 

Mr.  Eva/na, — ^But,  in  this  case,  the  trusts  for  conversion 
not  arising  until  after  the  death  of  the  grantor,  upon  the 
principle  of  OriffUh  v.  Ricketts  (d),  it  is  precisely  as  if  the 
trusts  were  declared  by  his  will,  and  the  property  in 
question  results,  as  it  would  do  in  that  case,  to  the  heir 
at  law. 

[He  cited,  also,  Matson  v.  8wift  (e).] 

(a)  Prec.  Ch.  541.  (rf)  7  Hare,  311,  312. 

(ft)  1  Bro.  C.  C.  90.  («)  8  Beav.  368. 

(c)  Id. 
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Mr.  WUlcodc,  Q.  C,  and  Mr.  Erskme,  appeared  for  the 
trustees,  and  Mr.  Wickens,  for  the  Crown. 

A  reply  was  not  heard. 
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Argument 


Vicb-Chancellor  Sir  W.  Page  Wood  :— 

It  appears  to  me  that  this  point  is  governed  by  authority.      Judgtnem, 

The  case  of  Oriffiih  v.  Eicketta  (a)  is  quite  in  accord- 
ance with  the  previous  authorities.  What  the  Vice-Chan- 
cellor  there  says,  is  this :  ''  A  deed  differs  firom  a  will  in 
this  material  respect  The  will  speaks  from  the  death,  the 
deed  from  delivery.  If,  then,  the  author  of  the  deed  im- 
presses upon  his  real  estate  the  character  of  personalty, 
that^  as  between  his  real  and  personal  representatives, 
makes  it  personal  and  not  real  estate  from  the  delivery  of 
the  deed,  and,  consequently,  at  the  time  of  his  death.  The 
deed  thus  altering  the  actual  character  of  the  property,  is, 
so  to  speak,  equivalent  to  a  gift  of  the  expectancy  of  the 
heir  at  law  to  the  personal  estate  of  the  author  of  the  deed. 
The  principle  is  the  same  in  the  case  of  a  deed  as  in  the 
case  of  a  will ;  but  the  application  is  different,  by  reason 
that  the  deed  converts  the  property  in  the  lifetime  of  the 
author  of  the  deed,  whereas,  in  the  case  of  a  will,  the  con- 
version does  not  take  place  until  the  death  of  the  testa- 
tor "  (6).  It  is  not  a  question  of  actual  physical  conversion 
of  the  property  from  real  estate  into  personal  property,  but, 
whatever  be  the  time  at  which  that  conversion  is  directed 
to  take  place,  whether  in  the  grantor's  lifetime,  or  after  his 
death,  the  grantor,  by  executing  a  deed  of  this  description, 
says,  in  effect:  "From  the  time  I  put  my  hand  to  this 
deed,  I  limit  so  much  of  this  property  to  myself  as  perso- 
nal property." 


(a)  7  Hare,  299. 


(b)  Id.  311,312. 
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Judgment. 


That  is  the  actual  decision  in  the  case  of  HevAU  v. 
Wright  (a).  There  real  estate  was  limited  to  the  use  of 
the  settlor  for  life,  with  remainder  to  trustees,  in  trust  to 
sell  and  pay  debts  and  a  sum  of  2100?.,  and,  after  payment 
of  their  expenses,  to  pay  and  apply  the  residue  as  follows : 
to  raise  1500?.  and  pay  the  interest  to  Dorothy  Wright,  the 
daughter  of  the  settlor,  till  she  married,  and  to  pay  the  prin- 
cipal to  Dorothy  within  twelve  months  after  her  marriage; 
and  there  was  a  power  of  revocation.  The  settlor  died  with- 
out having  exercised  that  power.  Then  Do^vthy  died  with- 
out ever  having  been  married,  and  the  trust  as  to  the  prin- 
cipal sum  of  15002.  never  having  taken  effect,  the  question 
was,  whether  that  sum  was  personal  estate  in  the  grantor 
and  passed  by  his  will  ?  The  Lord  Chancellor  held  that  it 
did.  "  If,""  he  said,  **  it  goes  in  the  case  of  a  ynH  to  the  heir, 
in  the  case  of  a  deed  it  must  residt  to  the  grantor;  and 
though,  in  the  case  of  the  will,  it  cannot  go  to  the  executor 
as  money,  not  having  been  converted,  but  must  descend  to 
the  heir ;  yet  he  should  think  that  it  was  personal  estate 
of  the  heir,  and,  if  he  were  dead,  would  go  to  his  executor'* 
(that  has  since  been  decided  to  be  the  case);  "and  if  so, 
where  it  resulted  to  the  grantor,  it  would  be  personalty  in 
his  hands,  and  would  pass  as  such''  (6). 


That,  therefore,  is  an  express  decision,  that,  notwithstand- 
ing the  trust  for  conversion  of  real  estate  into  personal  is 
not  to  arise  until  after  the  death  of  the  settlor,  the  property 
is  impressed  with  the  character  of  personalty  immediately 
upon  the  execution  of  the  deed,  and  so  much  as  is  imdis- 
posed  of  results  to  the  grantor  as  personalty. 


The  doctrine  of  the  converse  case  of  personalty  directed 
by  deed  or  will  to  be  converted  into  land,  is  fully  discussed 
by  Lord  Eldon  in  Whddale  v.  Partridge  (c),  where,  upon 
the  special  terms  of  the  instrument,  it  was  held  not  to  be 

(a)  1  Bro.  C.  C.  86.  (h)  Id.  90.  (o)  8  Ves.  227. 
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one  which  upon  its  execution  clothed  the  property  with        1858. 

real  uses ;  but  Lord  Eldon  said,  that,  but  for  those  special 

provisions,  and  if  there  had  been  nothing  more  in  the  deed, 

'  the  property  would,  immediately  upon  the  execution  of 

ike  deed,  have  been  impressed  with   real   qualities  and       «**v»»«»«- 

clothed  with  real  uses,  and  the  money  would  have  been 

land "  (a) ;   clearly  recognising  the  rule,  that  conversion 

takes  effect  from  the  moment  of  the  execution  of  the  deed ; 

and  the  rights  of  the  parties,  and  the  character  in  which 

the  property  is  taken  by  them,  are  to  be  determined 

according  to  that  conversion. 

The  principle  of  these  authorities  is  therefore  clearly 
settled ;  and  where,  as  here,  real  estate  is  settled  by  deed 
upon  trust  to  sell  for  certain  specified  purposes,  and  one  of 
those  purposes  fails,  there,  whether  the  trust  for  sale  is  to 
arise  in  the  lifetime  of  the  settlor  or  not  until  after  his 
decease,  the  property  to  that  extent  results  to  the  settlor 
as  personalty  from  the  moment  the  deed  is  executed 

The  only  exception  is,  where  the  whole  of  the  purposes 
for  which  conversion  is  directed  fail  from  the  moment  of 
the  delivery  of  the  deed.  In  Ripley  v.  Waterworth  (b), 
Lord  Eldon  admits,  that,  where  conversion  is  directed  for 
a  particular  and  special  purpose,  or  out  and  out,  but  the 
produce  to  be  applied  to  a  particular  purpose,  and  the  pur- 
pose fails,  the  intention  fails,  and  this  Court  regards  the 
grantor  as  not  having  directed  the  conversion.  So  here,  if  at 
the  moment  when  the  grantor  put  his  hand  to  this  deed,  the 
purpose  for  which  conversion  was  directed  had  failed, — ^for 
instance,  if  he  had  given  all  the  proceeds  instead  of  a  part 
to  charitable  purposes,  so  that  the  property  would  have 
been  at  home  in  his  lifetime,  the  Court  would  have  re- 
garded it  as  if  no  conversion  had  been  directed,  and  the 
property  would  have  resulted  to  the  grantor  as  real  estate. 

(«)  8  Ves.  236.  (6)  7  Ves.  435. 
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And  80  in  Hewitt  v.  Wright,  if  the  only  purpose  of  con- 
version had  been  the  gift  to  Dorothy  on  her  marriage,  and 
she  had  been  abready  dead  at  the  date  of  the  deed  without 
having  been  married,  there  again  the  Court  would  have 
regarded  the  grantor  as  not  having  directed  a  conversion. 


But  here  that  consideration  does  not  arise.  Here  some 
of  the  purposes  for  which  conversion  was  directed  had  not 
failed  when  the  deed  was  executed. 

It  appears  to  me,  therefore,  that  the  property  in  question 
resulted  to  the  grantor  as  personalty. 


MimUe  of 
Order, 


Declare,  that,  by  the  indenture  of  1852,  the  Clarendon-square 
estate,  therein  comprised,  was  bound  by  a  trust  for  sale ;  and  that  the 
proceeds,  so  £bu:  as  they  were  directed  to  be  applied  to  charitable  pur- 
poses, resulted  to  John  Clarke^  the  settlor,  as  personal  estate,  and  are 
applicable  and  distributable  in  like  manner  as  the  other  personal 
estate  undisposed  of  by  his  will. 


AprU29rd, 

Husband^ 
Wife — Dower 
— Utu  to  bar 

4,  c,  105. 

Dower  of  a 
woman  whose 
marriage  was 
since  1  Jan. 
1834.— fl«M, 
following  jPry 
T.  Noble  (20 
BeaY.598; 
S,C.y  on  ap- 
peal, 2  Jut,  N. 
conveyance  before  the  Act. 


In  the  same  CAUSE. 

A.  FURTHER  question  arose  at  the  same  hearing,  whe- 
ther John  Clarke's  widow  was  entitled  to  dower  out  of 
another  estate  at  Crick,  which  descended  at  his  death  to 
his  heir  at  law. 

It  appeared  that  the  estate  in  question  was  purchased  by 
the  deceased  in  1830,  who  in  that  year  took  a  conveyance 
of  the  property  in  the  ordinary  form  to  uses  to  bar  dower. 

S.  128),  not  excluded  by  the  ordinary  limitations  to  uses  to  bar  dower  in  a 
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His  marriage  was  not  solemnised  until  after  the  1st  of 
January,  1834. 

Mr.  Rolt,  Q.  C,  and  Mr.  Lewin,  for  the  Plaintiff,  the 
widow,  contended,  that,  by  the  2nd  section  of  the  recent 
Dower  Act  (a),  the  common  uses  to  bar  dower  contained  in 
a  deed  executed  before  the  Act  were  in  effect  rendered  in- 
operative to  bskr  the  right  of  a  widow  married  since  the  1st 
of  January,  1834.  It  was  enough  if  the  husband  died 
beneficially  entitled,  provided  his  interest,  whether  wholly 
equitable  or  partly  legal  and  partly  equitable,  were  equal  to 
an  estate  of  inheritance  in  possession,  not  being  in  joint 
tenancy:  Fry  v,  Noble  {b), 

Mr.  Evans,  in  the  absence  of  th^  SolicUor-General,  for 
the  heir  at  law. — ^The  Act  provides  by  the  6th  section  that 
"  a  widow  shall  not  be  entitled  to  dower  out  of  any  land  of 
her  husband,  when  in  the  deed  by  which  such  land  was 
conveyed  to  him  it  shall  be  declared  that  his  widow  shall 
not  be  entitled  to  dower  out  of  such  land."  And  here  the 
whole  scope  of  the  conveyance  was  to  prevent  the  widow 
from  being  so  entitled. 

Mr.  Rolt,  Q.  C. — ^The  conveyance  in  Fry  v.  Noble  was  at 
least  as  strong  in  that  respect;  but  the  Master  of  the 
Rolls  held,  that,  even  if  the  6th  section  of  the  Act  taken 
alone  would  have  had  a  retrospective  operation,  the  14th 
section,  providing  that  the  Act  "  shall  not  give  to  any 
deed  executed  before  the  1st  of  January,  1834,  the  effect 
of  defeating  or  prejudicing  any  right  to  dower,"  prevented 
that  result 
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FBAKKLUr. 


ArgummU. 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

This  case  appears  to  be  exactly  the  same  as  that  of  Fry     Judgment, 

(a)  3  &  4  Will.  4,  c.  105. 
(6)  20  Beav.  598 ;  S,  C,  on  appeal,  2  Jur.  N.  S.  128. 
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V.  Noble,  The  uses  are  the  common  uses  to  bar  dower. 
The  point  therefore  is  decided,  and  the  widow  is  entitled  to 
dower. 


Minute  of  DeclABe,  that  the  heir  is   entitled  to  the  Crick  estate  now  in 

^^[[^*         question,  subject  to  the  widow's  right  to  dower. 

Costs  of  administration  suit  out  of  testator's  personal  estate :  rest 
of  costs  out  of  realty  going  to  the  heir,  pure  personalty,  and  per- 
sonalty savouring  of  realty,  according  to  their  values;  and  let  values 
be  put  upon  them. 


April  \m.    In    the    matier   of   EYRE'S   SETTLED  ESTATES, 

AND   OF   THE 

ACT  TO   FACILITATE  LEASES  AND  SALES  OF 
SETTLED  ESTATES,  19  &  20  VICT.  c.  120. 

^*racUce—Sei-    An  order  had  been  made  upon  Petition  in  this  cause 

iUd  Estates  ,  . 

^c»— 19^20   under  the  Act  to  facilitate   Leases  and  Sales  of  Settled 


&fc  wkfor^  Estates  (a),  for  the  sale  of  certain  lands  to  raise  118,000?., 
^be^^^lSedlv^  with  a  direction  that  the  conveyance  should  be  settled  by 
Judge — Con-    the  Judge. 

veycmdng  

Counsel  of  the 
Court. 

Mr.  0,  L,  Riussell  now  moved  that  the  order  might  be 

Where  land  is  varied  by  inserting,  in  the  direction  that  the  conveyance 
to an*orderof  should  be  Settled  by  the  Judge,  the  words  " in  case  the 
d»  Sattu;!  parties  differ  about  the  same." 

Estates  Act, 
19  &  20  Vict. 

c.  120,  the  con-  The  Sale  would  be  in  upwards  of  three  hundred  lots,  and 

be^S^by  serious  expense  would  be  incurred  if  every  conveyance  were 

**h  th  ^  settled  by  the  Conveyancing  Counsel  of  the  Court.     In  Re 

parties  diflfer  PtocUt's  Settled  Estotes  (6),  the  instrument  to  be  settled 

or  not. 

But  where  land  is  to  be  sold  in  lots,  and  one  conveyance  has  been  settled  by  the  Con- 
yeyancing  Counsel  of  the  Court,  it  may  be  adopted  by  the  Chief  Clerk  for  all  the  rest,  in  which 
no  special  circnmstances  exist  to  render  such  a  course  improper. 

(a)  19  &  20  Vict.  c.  120.         (b)  26  Law  Journ.,  N.  S.,  Ch.,  464. 
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was  a  lease — an  instrument  requiring  almost  as  much  care  1858. 
as  a  settlement  Here  it  was  a  conveyance  of  the  fee  sim- 
ple, the  form  of  which  admitted  of  no  variety,  and  was 
perfectly  well  known.  Besides,  the  clauses  in  the  Act  in 
reference  to  leases  differed  from  those  relative  to  convey- 
ances upon  a  sale  of  the  fee. 

In  some  of  the  orders  under  the  Trustee  Act,  the  con- 
veyances were  not  required  to  be  settled  by  the  Judge. 

In  the  present  case,  no  infants  were  interested,  and  even 
if  infants  should  be  bom,  they  were  sufficiently  represented 
for  this  purpose  by  the  tenant  for  life  and  remainderman, 
both  of  whom  would  execute  the  conveyances. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

The  general  rule  of  the  Coinrt  is,  that,  wherever  infants  Judgment. 
are  or  may  be  interested  in  an  estate  which  is  ordered  to 
be  sold,  the  conveyance  must  be  settled  by  the  Conveyan- 
cing Counsel  of  the  Court.  That  rule  is  still  more  binding 
in  a  case,  like  the  present,  of  a  sale  under  the  Settled 
Estates  Act,  and  where  a  sale  was  not  contemplated  by  the 
person  by  whom  the  estate  was  settled.  In  such  a  case,  it 
is  more  particularly  incumbent  on  the  Court  to  give  every 
protection  to  the  transaction. 

I  am,  therefore,  of  opinion  that  the  words  proposed  can- 
not with  propriety  be  inserted  in  the  order.  But  it  does 
not  necessarily  follow,  that^  in  the  event  of  the  land  being 
sold  in  lots  as  proposed,  every  one  of  the  many  conveyances 
must  be  settled  by  the  counsel  of  the  Court.  When  one 
has  been  so  settled,  it  may  be  adopted  by  the  Chief  Clerk 
for  all  others  in  which  no  special  circumstances  occur  to 
render  such  a  course  improper. 
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1858. 


AprU  2Sth  ^ 

Practice — Is- 
$yc — Deceate 
of  Plaintiff 
before  Trial  — 
Effect  of  on 
Verdict  and 
Evidence* 

The  circum- 
stance that  the 
Plainti£fin  an 
issue  was  dead 
when  the  issue 
was  tried 
being  un- 
known at  the 
trial,  held,  not 
to  idSTord 
ground  for  a 
new  trial 


BIRD  V.  KERR 

JL  HIS  suit  was  instituted  for  the  administration  of  the 
estate  of  an  intestate,  and  a  decree  was  made  directing  the 
usual  inquiry  as  to  next  of  kin. 

Upon  the  prosecution  of  this  inquiry  in  chambers,  a  claim 
was  brought  in  on  behalf  of  one  Berwick  M'Dougle,  then 
residing  in  America,  who,  by  his  solicitor,  claimed  to  be  one 
of  the  next  of  kin  of  the  intestate ;  and  an  issue  was  directed 
to  try  the  validity  of  his  claim. 

This  issue  was  tried,  and  a  verdict  foimd  for  Berwick 
M*Dougle,  the  Plaintiflf  in  the  issue. 

Subsequently,  a  new  trial  was  directed  upon  the  applica- 
tion of  the  Defendants  at  law,  the  issue  directed  being  sub- 
stantially the  same  as  upon  the  former  trial.  This  trial  took 
place  on  the  28th,  29th,  and  30th  of  July;  and  upon  this 
occasion  a  verdict  was  found  for  the  Defendants. 


In  the  meantime,  and  about  six  weeks  previously  to  the 
second  trial,  Berwick  M^Bougle,  the  Plaintiflf  in  the  issue, 
died  in  America ;  but  his  death  was  not  heard  of  in  Eng- 
land until  the  11th  of  August  following. 


Argurn^.  Mr.  Bauicl,  Q.  C,  with  whom^were  Mr.  Ma/nniaty,  Q.  C, 
and  Mr.  Rerishaw,  for  the  personal  representatives  of  Ber- 
wick  M'Bougle,  now  moved  that  the  same  issue  might  be 
tried  again,  or  that  a  new  trial  might  be  directed : — First, 
upon  the  ground,  that,  Berwick  M'Bougle  being  dead,  there 
was,  in  fact,  no  PlaintiflT  in  existence  at  the  time  of  the 
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trial    The  witnesses,  therefore,  could  not  be  indicted  for        1858. 
P^rjuiy,  and  their  testimony  was  deprived  of  its  value.  BibdTTkbrb. 
Secondly,  upon  the  merits. 

The  Vice-Chancellob  having  intimated  his  opinion 
that  the  first  ground  was  insufficient — 

Mr.  EoU,  Q.  C,  Mr.  Atherton,  Q.  Q,  and  Mr.  C.  Barber, 
for  the  PlaintiflF  in  equity,  resisted  this  motion  upon  the 
merits. 

Mr.  Toller,  Q.  C,  and  Mr.  Hethervngton,  appeared  for 
Defendants  in  the  same  interest  with  the  Plaintiff. 

Mr.  Dcmiel,  Q.  C,  replied. 

Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood: — 

ApHl  29th. 

The  issue  that  is  now  asked  is  precisely  the  same  as  was      Judgment. 
tried  upon  the  two  former  occasions. 

It  appears,  that,  a  month  or  two  before  the  trial,  the 
Plaintiff  in  the  issue  died.  But  it  is  perfectly  clear,  that 
no  one  in  this  country  was  aware  of  the  circumstance  at 
the  time  of  the  trial.  The  trial  proceeded  as  if  the  Plain- 
tiff had  been  living ;  and  it  cannot  be  suggested  that  any 
difference  occurred  in  consequence  of  his  death.  He  had 
entrusted  the  whole  conduct  of  the  matter  to  his  solicitor, 
and  took  no  part  in  it  personally. 

It  was  argued,  that,  as  there  was  no  such  Plaintiff  in 
existence  at  the  time  of  the  trial,  none  of  the  witnesses  could 
now  be  indicted  for  perjury ;  but  every  witness  at  the  trial 
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believed,  when  he  gave  his  testimony,  that  the  Plaintiff  was 
alive,  that  the  trial  was  perfectly  regular,  and  that  in  the 
evidence  which  he  gave  he  would  be  liable  to  indictment  if 
his  testimony  were  untrue.  In  that  belief,  and  under  that 
sanction,  every  witness  gave  his  evidence ;  and  the  mere  cir- 
cumstance of  its  having  been  since  discovered  that  they 
were  under  a  mistake  in  this  respect,  and  that  they  were 
not,  in  fact,  liable  to  indictment,  ought  not  to  diminish  the 
weight  which  their  testimony  should  now  have  in  informing 
the  conscience  of  the  Court 

The  issue  in  this  case  is  not  like  an  issue  to  try  the 
validity  of  a  will  of  real  estate, — a  question  upon  which  this 
Court  has  always  disclaimed  original  jurisdiction,  and  which 
must  be  determined,  if  at  all,  by  a  jury.  Here  the  trial  was, 
in  the  first  instance,  entirely  in  the  discretion  of  the  Court 
to  direct  or  not,  as  it  thought  fit;  and  the  only  object  for 
which  it  was  directed  was  to  inform  the  conscience  of  the 
Court 

I  should  have  thought  it  a  most  unfortunate  circumstance 
had  I  been  compelled  to  come  to  a  contrary  conclusion,  be- 
cause, however  it  may  be  in  this  case,  in  other  cases  it 
might  be  a  most  grievous  burthen  to  have  to  try  a  question 
like  this  a  second  time. 

[His  Honour  then  examined  the  evidence,  which  satisfied 
the  Court  that  the  verdict  on  the  second  trial  was  correct] 
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1858. 

In  the  Matter  of  the  JOINT  STOCK  COMPANIES   v.  c.  Wood 
WINDING-UP  ACTS,  1848  &  1849,  ^f^T^ 

AND   OF  LOBDS  JuS- 

THE  LONDON  AND  EASTERN  BANKING  jJS  «>tt. 

CORPORATION.  ^^  Chak- 

CBLLOB, 

'^P  May  %Ath  f 

X  HE  London  and  Eastern  Banking  Corporation  was  a       29t&(a). 
company  incorporated  under  the  Act  7  &  8  Vict.  c.  113.  -^^  ^* 

On  the  11th  of  March,  1857,  the  company  suspended  F»rt.ciii,— 
their  banking  operations,  and  from  that  time  ceased  to  \^^f^2oVt\ 
carry  on  business,  except  for  the  purpose  of  liquidation.  ^•c*.  c.  78— 

Bankrvptcy—- 
Injunction — 

By  an  order  dated  the  25th  of  November,  1857,  the    ^^^^^ 

company  was  absolutely  dissolved  from  that  day,  and  was  j«:^T^  ^ 

ordered  to  be  wound  up  under  "  The  Joint  Stock  Companies  restrain  pro- 

Winding-up  Acts,  1848  and  1849."  for  the  purporo 

of  makmg  a 
company  bank- 
On  the  21st  of  December  following  an  official  manager  ™P*  -"^^^^ 

was  appointed  for  winding  up  the  company  under  those  Acts,  ing  an  oider 

had  been  made 
for  winding  up 

On  the  13th  of  January,  1858,  a  creditors'  representa-  ^aToS 
tive  was  appointed  in  the  matter  of  the  said  winding-up,  in  manager  and 

-       _         .  n         ^  .1       creditors'  re- 

pursuance  of  advertisements  for  that  purpose  previously  presentative 
issued  by  direction  of  the  Court,  in  conformity  \sith  the  poin^brfOTe 

Act  20  &  21  Vict.  C.  78.  **»®  commence- 

ment  of  such 
proceedings, — 

On  the  same  day  a  writ  was  issued  by  Sir  Charles  representative 
Forbes  and  others  against  the  company  upon  a  bill  of  ^^J^^ 
exchange  for  lOOOi.,  dated  15th  April,  1857.  consent  to  their 

^  *^  prosecution. 

Right  of  a 
creditor  to  attend  and  supervise  proceedings  in  chambers  under  the  Winding-up  Acts  in  any  way 
he  may  consider  desirable  for  securing  payment  of  the  debts  of  the  company. 

Proper  course  to  be  taken  by  creditors'  representative  for  tliis  purpose. 

Interpretation  of  The  Joint  Stock  Companies  Winding-up  Amendment  Act,  1857  (20  &  21 
Vict.  c.  78). 

(a)  Infra,  p.  291,  q.  v. 

t2 
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1858.  A  copy  of  the  writ  was  served  on  the  manager.     An 

iN-EE London  order  was  made;  and  on  the  20th  of  March,  the  manager 

*BANKiNo^  was  served  with  a  demand  of  payment  of  the  judgment 

Corpora-  debt  and  COSta 


Statement 


It  was  admitted  that  the  object  of  these  proceedings  was 
to  make  the  company  bankrupt& 

It  appeared  that  the  official  manager  was  proceeding 
as  speedily  as  possible  with  the  realisation  of  the  estate. 


Argtanent,  Mr.  RoU,  Q.  C,  Mr.  Hethevington,  and  Mr.  Roxburgh, 
for  the  official  manager,  now  moved  that  the  Plaintifife  at 
law  might  be  restrained  from  taking  any  proceedings  in 
their  action  on  their  judgment,  or  on  their  demand,  for 
the  purpose  of  making  the  company  bankrupt 

They  distinguished  the  case  from  that  of  AUchison  v. 
Lee,  Re  Tlie  Royal  British  Bank  (a),  on  the  ground  that 
here  the  official  manager  was  appointed,  and  had  the  en- 
tire estate  vested  in  him,  before  proceedings  at  law  were 
commenced  for  the  purpose  of  making  the  company  bank- 
rupt. 

Mr.  Daniel,  Q.  C,  and  Mr.  Rodwell,  for  the  creditors' 
representative,  stated,  in  answer  to  a  question  put  to  liim 
by  the  Court,  that  he  had  no  intention  of  entering  into  any 
agreement  under  the  3rd  section  of  "  The  Joint  Stock  Com- 
panies Winding-up  Amendment  Act,  1857'X^)> being  desirous 
that  the  proceedings  in  bankruptcy  should  take  their  course, 

Mr.  Amphlett,  Q.  C,  and  Mr.  E,  M'Naghten,  for  Sir 
Charles  Foi^bes  ff-  Co.,  the  Plaintiflfs  at  law. 

(a)  3  Drew.   637 ;  S.  C,  26  Law  J.,  N.  S.,  Bank.,  6. 
(h)  20  &  21  Vict.  c.  78. 
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Banking 

COBPORA- 
TION. 


In  re  London 
The  arguments  on  both  sides,  as  also  the  clauses  of  the    &  Eastern 

Acts  of  Parliament  on  which  they  turned,  will  appear  from 

the  judgment 

ArgtimerU. 

The  following  cases  were  cited  :   Attwood  v.  Banks  (a), 
PenneU  v.  RoyQ)),  and  Ex  parte  Fletcher  (c). 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

I  cannot  but  feel  considerable  difficulty  in  construing  an 
Act  which  has  not  clearly  enunciated  the  several  proposi- 
tions which  must  evidently  have  been  before  the  Legis- 
lature, and  to  which  the  attention  of  the  Legislature  must 
have  been  called,  at  the  time  when  they  were  about  to 
legislate.  I  cannot  say  that  I  have  a  precise  or  definite 
idea  of  the  exact  extent  to  which  the  Legislature  meant 
the  enactment  to  operate.  But,  on  looking  to  the  whole  * 
of  the  present  case,  I  have  no  doubt,  that,  on  this  appli- 
cation for  an  injunction  to  restrain  an  alleged  legal  right, 
if  there  be  any  question  at  all  whether  such  a  right  exists 
or  can  be  exercised,  I  ought  not  to  interfere.  I  feel  that 
I  might  occasion  more  inconvenience  by  such  interference 
than  could  ensue  from  my  refusing  to  interfere ;  and  more 
especially  in  this  case  ought  I  to  abstain  from  such  inter- 
ference, because,  from  the  present  construction  of  our  courts, 
the  Superior  Court  which  controls  my  decision  has  also  the 
power,  which  I  have  not,  of  expressing  an  opinion  with 
reference  to  the  law  in  bankruptcy,  and  has,  therefore, 
more  complete  jurisdiction  over  the  whole  matter.  By 
attempting  to  shut  out,  even  for  a  time,  the  jurisdiction  of 
the  Commissioners  in  Bankruptcy,  I  should,  as  it  seems  to 

(a)  2  Beav.  192.     (h)  3  D.  M.  G.  126.     (t)  2  Deac.  k  Ch.  90. 


Judgment. 
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me,  be  doing  injustice  to  those  who  wish  to  ascertain  their 
rights  before  that  tribunal 

The  present  state  of  our  legislation  with  reference  to  wind- 
ing-up joint  stock  companies  is  anything  but  satisfactoiy. 

The  Act  of  the  7th  &  8th  of  the  Queen  (a),  which 
enabled  persons  desirous  of  bringing  the  Bankrupt  Laws 
into  operation  against  joint  stock  companies  to  take  that 
course  of  proceeding,  was  an  Act  entirely  for  the  benefit  of 
the  creditors  of  the  companies.  It  was  found  that  it  could 
not  have  the  operation  of  settling  the  various  equities  exist- 
ing between  the  several  shareholders  inter  se,  and  great 
injustice  was  continually  perpetrated  with  reference  to  indi- 
vidual shareholders,  who  were  made  victims  of  proceedings 
in  bankruptcy  or  elsewhere,  instituted  by  the  creditors,  with- 
out having  any  power  of  compelling  contribution  from  the 
several  other  shareholders  in  the  company.  The  machinery 
of  this  Court  was  not  found  adequate  to  meet  injustice  of 
that  description,  and  therefore  it  was  that  the  Winding-up 
Act  of  184!8  was  passed— the  Act  11  &  12  Vict  c.  45. 

That  Act  imquestionably  was  one  intended  wholly  for  the 
benefit  of  shareholders,  and  for  the  arrangement  of  their 
affairs  inter  se.  The  payment  of  creditors  was  merely  in- 
cidental to  the  administration  of  the  equities  amongst  the 
shareholders.  Creditors  had  no  power  or  authority  what- 
soever given  them  by  its  provisions ;  they  could  not  initiate 
proceedings  except  in  an  imperfect  manner.  By  the  38th, 
and  some  other  sections,  they  were  entitled  to  submit  pro- 
posals at  their  own  expense,  and,  at  their  own  expense,  to 
appoint  a  solicitor  to  watch  the  proceedings  in  the  matter 
of  the  dissolved  company;  and  thus  a  species  of  control,  but 
of  a  very  imperfect  and  inadequate  character,  was  given  to 
them.     The  68th  section,  it  is  true,  expressly  enacts, — 

(a)  7&  8  Vict.  c.  111. 
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^hat,  as  it  appears  to  me,  is  the  leading  feature  of  the  1858. 
Act — the  clue,  as  it  were,  to  its  construction — that  nothing  jy^^^i^^^^ 
in  the  Act  contained  shall  diminish,  prejudice,  or  in  any- 
wise alter  or  aflfect  the  rights  or  remedies  of  creditors* 
except  as  is  thereby  expressly  provided.  But  the  Act  was 
an  Act  for  the  benefit  of  the  shareholders  inter  se  for  the 
arrangement  of  their  common  affairs,  and  not  in  any  way 
for  the  benefit  of  creditors.  On  the  contrary,  by  the 
73rd  section  limitations  are  put  upon  the  rights  of  cre- 
ditors, that  section  providing  that  no  action  or  suit  shall 
be  instituted  by  any  creditor  (except  so  far  as  the  Master 
shall  permit)  until  after  proof,  or  making  such  proof  as  he 
may  be  able,  of  his  debt  before  the  Master.  It  being  for 
the  advantage  of  all  the  contributories,  and  justice  re- 
quiring, as  regards  the  company,  that  all  the  liabilities  of 
the  company  should  be  ascertained,  the  legislature  says, 
by  that  section,  that  the  most  expedient  way  of  ascertaining 
the  fiill  extent  of  the  liabilities  will  be,  to  require  every 
creditor  to  come  in  and  state  his  claim  before  he  shall  be 
allowed  to  enforce  it,  that,  the  amount  of  assets  and  debts 
being  ascertained,  the  Court  may  be  in  a  position  to  do 
justice  to  the  contributoriea  To  that  extent,  therefore,  a 
limitation  was  imposed  upon  the  rights  of  a  creditor,  but  the 
limitation  went  no  further.  His  hand  was  arrested  for  a 
time  from  instituting  or  proceeding  with  any  action  against 
the  company ;  but,  from  the  moment  he  came  in  and  proved 
or  tendered  such  proof  as  he  was  able  of  his  demand,  there- 
by informing  the  contributories  of  the  extent  of  the  liability 
hanging  over  them,  and  for  which  they  ought  to  make 
provision,  from  that  moment  his  duty  was  discharged,  and 
he  was  immediately  allowed  to  bring  any  action  he  might 
think  fit. 


In  that  state  of  the  law  the  question  came  to  be  con- 
sidered between  the  Royal  British  Bank  and  their  creditors. 
The  obvious  defect  of  the  two  modes  of  operation  was  this. 
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iNRB  London  their  equities  inter  se,  the  ordinary  jurisdiction  of  the  Com- 
&  Eastern 
Banhlino 

COSPOSA- 
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missioners  in  Bankruptcy — a  jurisdiction  which  did  not 
assist  the  contributories.  The  contributories,  on  the  other 
hand,  in  administering  their  equities  inter  se,  had  an  Act 
for  that  purpose,  which  provided  incidentally,  but  only  inci- 
dentally, for  the  payment  of  creditors.  The  defect — and  it 
was  one  which  I  should  have  expected  the  Legislature 
would  have  supplied  ere  this,  but  the  last  enactment  does 
not  appear  to  me  to  have  supplied  it — was  the  want  of 
some  provision  for  bringing  those  two  distinct  operations 
into  one  uniform  course  of  jurisdiction,  which  should  at 
once  adjust  all  the  claims  between  contributories  inter  se, 
and  satisfy  all  debts  due  from  the  company  to  the  various 
creditors  of  the  concern. 


The  inconvenience  in  the  Royal  Britiah  Bank  case  (a), 
was  this : — Before  an  official  manager  was  appointed,  there 
occurred  an  adjudication  in  bankruptcy,  which  adjudication, 
having  reference  back  to  the  period  when  the  notice  of  the 
trader's  debtor's  simimons  had  been  served,  overreached  the 
effect  of  the  appointment  of  the  official  manager,  and  also 
the  order  for  winding-up.  It  certainly  overreached  the 
appointment  of  the  official  manager,  and  the  consequence 
was  an  immediate  conffict  between  the  two  jurisdictions ; 
and  the  Court  there  came  to  the  conclusion,  after  a  very 
clear  and  lucid  exposition  of  the  Act  by  Lord  Justice  Tur- 
ner,  that,  the  Act  for  winding-up  being  in  effect  for  the 
benefit  only  of  the  debtor,  and  not  for  the  benefit  of  the 
creditor,  the  proceedings  in  bankruptcy  should  take  pre- 
cedence, whatever  might  be  the  consequence  ;  and,  inas- 
much as  in  that  case  the  estate  was  not  vested  in  the 
official  manager,  the  right  of  the  assignees  in  bankruptcy 
prevailed  against  him  ;  and  the  assets  were  transferred  to 
the  assignees  in  bankruptcy.     There,  as  was  observed,  no 

(o)  3  Drew.  637  ;  *S'.  C,  26  Law  J.,  N.  S.,  Bank.,  6. 
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very  great  mischief  ensued  beyond  that  which  must  always         i858. 
attach  to  litigation  in  two  distinct  Courts  operating  upon  the  in^Tlondon 


same  fund.  The  fund  was  first  distributable  among  the 
creditors  in  the  court  of  bankruptcy,  and  what  remained  was 
left  to  be  administered  amongst  the  contributories  inter  se. 

The  case  before  me  goes  a  step  further. 

I  will  first  consider  how  the  case  would  stand  if  it  had 
occurred  before  the  Act  of  last  session,  the  20th  &  21st 
Vict.  c.  78.  The  fund  being  in  the  hands  of  the  ofiicial 
manager,  I  think  it  open  to  very  grave  doubt  (although  I 
can  foresee  an  argument  that  might  be  used  on  the  other 
hand,)  whether  any  of  these  assets  could  ever  be  divested 
£rom  the  official  manager  in  the  event  of  a  bankruptcy 
taking  place.  And,  if  that  be  so,  then  you  have  not  the 
advantage  which  existed  in  the  British  Bcmk  case  of  ad- 
ministration amongst  the  creditors  in  the  court  of  bank- 
ruptcy— in  "  their  own  forum,"  as  it  was  called  by  Lord 
Justice  Turner f  a  fonun  to  which  they  have  a  right  to  look 
for  a  decision.  You  have  not,  as  there  you  had,  an  ad- 
ministration of  the  whole  of  the  property  amongst  the 
creditors,  the  contributories  being  left  to  be  dealt  with  after 
that  operation  is  performed.  But  you  have  this  singular 
anomaly :  If  the  bankruptcy  is  to  take  place,  there  will  be 
no  fund  on  which  you  can  operate,  inasmuch  as,  every  por- 
tion of  the  property  being  vested  in  the  official  manager,  the 
distribution  must  be  through  the  medium  of  the  winding- 
up  order,  and  that  alone  ;  and  the  only  benefit  that  can 
accrue  under  the  bankruptcy  is  such  as  was  suggested 
in  argument,  namely,  the  possibility,  in  cases  of  fraudu- 
lent preference  and  the  like,  that  creditors  would  have 
the  right  to  insist  on  exercising  the  powers  given  them  by 
the  jurisdiction  in  bankruptcy  of  summoning  the  direc- 
tors to  make  out  a  balance  sheet;  and  even  that  is  subject 
to  this  peculiar  anomaly,  that,  when  you  summon  them  to 
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1858.        produce  all  their  books  and  vouchers,  neither  the  one  nor 
In  reLondon  ^^^  other  can  they  do  without  the  permission  of  this  Court, 
%anSn''^    because  their  books  and  papers  are  in  the  possession  of  the 
CoBPOBA-      official  manager. 

TION. 

JudgmefU,  Therefore,  it  was  argued,  and  I  must  say  with  great  force, 

that  it  does  seem  singular  that  the  Legislature  should  have 
wished,  after  the  appointment  of  the  official  manager  and 
after  the  property  had  become  vested  in  the  official  mana- 
ger, that  this  right  of  proceeding  in  bankruptcy  should  still 
be  exercised,  where  apparently  there  is  so  little  to  be  opera- 
ted upon  so  as  to  produce  any  benefit  to  the  creditors,  and 
where,  in  effect,  the  machinery  even  for  the  purpose  that 
was  suggested — namely,  that  of  searching  the  consciences 
of  directors  in  what  was  represented  as  a  more  effectual 
manner, — would  become  completely  inefficient,  unless  this 
Court  would  assist,  as  it  would  be  bound  to  assist  if  neces- 
sary for  the  purpose  of  justice,  by  allowing  the  production 
of  the  papers  and  documents  in  the  hands  of  the  official 
manager  upon  application  for  that  purpose. 

However,  it  is  not  necessary  for  me  to  say  more  than 
this,  that,  looking  to  the  decision  in  the  BHtish  Bank  case, 
and  to  the  grounds  of  that  decision,  viz.  that,  by  the  Wind- 
ing-up Act  of  1848,  the  rights  of  creditors  were  not  to  be 
in  anywise  altered  or  affected,  except  as  by  that  Act  was 
expressly  provided ;  and  there  being  no  express  provision 
that  they  should  not  avail  themselves  of  the  Act  7  &  8 
Vict.  c.  Ill,  enabling  them  to  obtain  a  fiat  in  bankruptcy 
against  the  company,  it  appears  to  me,  that,  if  this  case 
had  occurred  before  the  Act  20  &  21  Vict.  c.  78,  it  would 
have  been  impossible  for  the  Court,  notwithstanding  the 
circumstance  of  the  property  having  become  vested  in  the 
official  manager  before  proceedings  in  bankruptcy  are  com- 
menced, to  come  to  any  other  conclusion  than  that  those 
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proceedings  must  be  allowed  to  be  had,  whatever  may  be         1858. 
the  result  In  re  Ix)ndon 

&  Eastebn 
Banking 
Thus  fer  I  have  been  considering  the  case  as  if  it  had     Corpora- 

occurred  before  the  passing  of  the  Act  of  last  session.     I        

hskve  now  to  consider  what  has  been  eflfected  by  the  provi-     J^t^ffment. 

sions  of  that  Act. 


The  Act  of  last  session  remedied  a  great  defect  in  our 
legislation ;  and  one  would  have  expected  that  the  Legisla- 
ture, having  gone  so  far,  would  have  proceeded  to  take  that 
further  step,  which  was  requisite  for  making  it  perfect^ 
and  doing  complete  justice  between  all  parties,  either  by 
giving  full  and  complete  jurisdiction  to  one  of  the  two  tri- 
bunals— the  Commissioners  in  Bankruptcy,  or  the  Court  of 
Chancery — ^to  the  exclusion  of  the  other;  or  else  by  leaving 
to  each  tribunal  concurrent  jurisdiction,  but  coupled  with 
a  clear  and  definite  enactment,  that,  when  once  either  of 
them  shall  have  assumed  jurisdiction  in  any  matter,  from 
that  moment  it  shall  not  be  competent  to  the  other  to  in- 
terfera  But  something  intermediate  has  been  done,  and, 
beyond  all  question,  no  clear  provision  to  that  effect  is  to 
be  found  in  the  Act 

On  the  contrary,  if  the  Act  be  read  in  the  only  way  in 
which  it  can  be  construed,  it  would  appear  that  the  Legis- 
lature has  purposely  left  the  opposite  course  still  open. 

In  the  1st  section  the  Legislature  says :  *'  In  all  cases 
in  which  an  order  heretofoo^e  has  been  or  hereafter 
shall  he  made  for  the  dissolution  and  winding-up,  or  for 
the  winding-up,  of  any  company,  it  shall  be  lawful  for  the 
Judge  or  Master  charged  with  the  winding-up  of  any  com- 
pany, at  the  instance  of  any  creditor  of  such  company  or 
otherwise,  in  all  cases  in  which  it  shall  appear  expedient 
and  for  the  benefit  of  the  parties  interested,  in  and  by  the 
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1858.  advertisement  for  proof  of  debts  required  by  the  72nd 
In reLondon  section  of  ' The  Joint  Stock  Companies  Winding-up  Act 
1848/  or  by  subsequent  advertisements,  or  by  notice  trans- 
mitted to  each  of  the  creditors  by  post,  as  directed  by  the 
said  two  before-mentioned  Acts,  from  time  to  time  to  call 
upon  the  creditors  of  the  company  to  meet  before  such 
Judge  or  Master,  at  such  time  and  place  as  shall  be  fixed 
by  him,  for  the  purpose  of  appointing  one  or  more  person 
or  persons  other  than  the  official  managery  to  represent 
all  the  creditors  of  the  said  company/' 


&  Eastern 
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tion. 
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It  was  urged  in  the  course  of  the  argument  in  support 
of  the  motion,  that  the  Legislature  must  have  intended 
this  section  to  apply  to  cases  where  the  property  had  not 
been  vested  in  the  official  manager. 

But  the  first  thing  which  strikes  one  in  that  section  is, 
that  it  applies  to  all  cases — to  cases  where  orders  shall 
have  been  theretofore  made,  as  well  as  to  cases  where 
orders  shall  be  thereafter  made,  which  must  necessa- 
rily include  a  vast  number  where  official  managers  have 
been  appointed  and  are  in  existence.  Besides,  it  clearly 
contemplates  the  possibility  of  there  being  an  official 
manager,  by  the  express  provision  that  the  person  to 
be  appointed  as  creditors'  representative  shall  be  some 
person  "  other  than  the  official  manager."  The  Legislature 
proposes  in  this  clause  to  provide  for  all  cases,  and  it  says, 
that  where  there  shall  be  an  official  manager  he  shall  not 
be  the  representative  of  the  creditors. 

The  section  then  proceeds  thus : — "  Provided  always,  that, 
in  case  such  company  heretofore  has  been  or  liereafter 
shall  be  adjudged  bankrupt,  the  assignees  of  the  estate  and 
effects  of  such  bankrupt  company  shall  be  deemed  and 
taken  to  be,  and  they  are  hereby  constituted,  (without  such 
advertisement  or  meeting  as  hereinbefore  mentioned),  repre- 
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sentatives  of  the  creditors  for  the  purposes  of  this  Act*' 
That  is  a  case  of  bankruptcy  with  assignees  appointed, 
before  the  Judge  issues  the  advertisement  calling  the 
creditors  together.  Then  comes  this  clause(a) — "Provided 
also,  that  if  any  such  representative  or  representatives  of 
the  creditors  shall  have  been  chosen  or  appointed  in  the 
matter  of  the  winding-up  of  any  company  before  the  ap- 
pointment of  assignees  under  the  adjudication  of  bank- 
ruptcy against  the  same  company,  then,  upon  such  ap- 
pointment of  assignees,  the  rights,  powers,  and  authorities 
of  such  representative  or  representatives  shall  cease  and 
determine,  and  the  same  rights,  powers,  and  authorities 
shall  thereupon  become  vested  in  and  may  lawfully  be 
had  and  exercised  by  such  assignees  as  aforesaid ;  and  such 
representative  or  representatives  shall  be  entitled  to  his  or 
their  reasonable  costs  in  the  matter  of  the  winding-up  of 
such  company." 


1858. 
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Now  this  clause,  substituting  as  it  does  assignees  under 
an  adjudication  in  bankruptcy  for  the  representatives  actu- 
ally appointed,  must  contemplate  a  state  of  things  in  which 
the  adjudication  in  bankruptcy  is  subsequent  to  the  order 
for  winding-up ;  for,  by  the  6th  section  of  the  Winding-up 
Act  of  1848,  it  is  provided,  that,  after  there  has  been  a 
bankruptcy,  no  petition  can  be  presented  for  winding-up 
any  company,  except  upon  the  application  of  the  assignees 
in  bankruptcy.  So  that  the  bankruptcy  here  pointed  out 
must  be  a  bankruptcy  which  has  taken  place  after  the 
winding-up  order  has  been  pronounced,  and  after  the  ap- 
pointment of  the  creditors'  representative. 


In  answer  to  this  argument  it  was  suggested,  that  the 
clause  in  question  may  apply  to  two  cases  where  no  oflScial 
manager  has  been  eflFectually  appointed ; — that  it  may  apply 
to  the  case  of  a  mere  adjudication  in  bankruptcy,  which,  by 

(a)  Sect.  1  continued. 
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1858.  relation  to  the  act  of  bankruptcy,  antecedent  to  the  wind- 
IN reLondon  iiig-^P  order,  woidd,  in  effect,  supersede  the  winding-up  or- 
der, if  any,  so  as  to  defeat  the  title  of  an  official  manager,  if 
he  existed ;  and  it  might  apply  to  a  case  where  an  official 
manager  has  not  been  appointed,  although  there  has  been 
an  order  for  winding-up,  or  an  appointment  of  a  creditors' 
representative.  It  might  apply  to  two  such  cases;  but  I  am 
not  on  that  account  at  hberty  to  say  that  it  is  confined  to 
those  two  cases;  and  when  I  find  the  Legislature  in  all  the 
previous  parts  of  the  section  contemplating  cases  in  which 
an  official  manager  has  been  appointed,  it  is  impossible 
for  me  to  hold  that  the  clause  in  question  does  not  apply 
to  cases  of  that  description. 


Then  we  have  the  3rd  section,  which  is  this — "  It  shall 
be  lawful  for  such  representatives  or  representative  as  here- 
inbefore mentioned,  to  join  and  concur  or  take  part  in  all 
the  proceedings  in  and  about  the  winding-up  of  the  said 
company,  or  such  of  the  same  proceedings  as  the  Judge  or 
Master  shall  deem  expedient  for  the  interest  of  the  credi- 
tors, and  also,  subject  as  hcreinafber  is  mentioned,  and  so  far 
as  the  creditors  of  the  said  company  are  concerned,  to  make 
or  enter  into,  take  part  in,  consent  to,  or  approve  of  any 
compromise,  composition,  or  arbitration,  or  other  arrange- 
ment, whether  for  the  discharge  and  satisfaction  of  the  lia- 
bility of  all  and  every  the  shareholders  and  members,  or 
any  or  either  of  them,  to  the  debts  and  liabilities  of  such 
company  or  otherwise,  as  such  representatives  or  represen- 
tative for  the  time  being  shall  think  fit ;  and  the  certificate 
of  the  Judge  or  Master  shall  be  deemed  and  taken  as  full 
and  sufficient  evidence  and  proof  of  every  such  compromise, 
composition,  arbitration,  or  other  arrangement,  and  of  any 
discharge  or  release  which  may  have  been  thereby  effected ; 
and  it  shall  also  be  lawful  for  such  representatives  or  repre- 
sentative as  hereinbefore  mentioned  (subject  as  aforesaid) 
to  take  part  in,  consent  to,  or  approve  of  any  compromise. 
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composition,  arbitration,  or  other  arrangement  which  the  1858. 
official  manager  may  propose  to  make  or  enter  into  with  j^  ^Tl^^on 
the  debtors  or  creditors  of  the  said  company  or  otherwise 
in  respect  of  its  estate  or  affairs ;  and  all  the  creditors  of  the 
said  company,  whether  their  debts  shall  have  been  then 
proved  or  not,  shall,  subject  to  the  provisions  hereinafter 
contained,  be  fully  and  effectually  bound  by  the  acts  of 
such  representatives  or  representative  as  to  all  such  matters 
as  are  authorised  by  this  Act.'' 
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I  will  comment  upon  that  presently,  for  it  may  remove 
some  of  the  inconveniences  which  otherwise  woidd  seem  to 
be  extreme  on  the  construction  of  this  Act 

The  7th  section  proceeds  thus : — "  When  any  such  com- 
pany heretofore  has  been  or  hereafter  shall  be  adjudicated 
bankrupt,  then,  if  or  so  soon  as  creditors'  assignees  shall 
have  been  appointed,  or  when  any  such  company  shall  not 
have  been  or  be  adjudicated  bankrupt,  then,  after  the  Judge 
or  Master  shall,  by  advertisement,  have  called  on  the  credi- 
tors to  appoint  a  representative  or  representatives  as  here- 
inbefore mentioned,  no  such  action  as  is  mentioned  in  the 
73rd  section  of  the  said  '  Joint  Stock  Companies  Winding- 
up  Act,  184!8  '  shall  be  commenced  or  proceeded  with 
otherwise  than  for  the  purpose  of  making  the  company 
bankrupt." 


Now,  the  1 4th  section  provides,  that  this  Act  shall  be  ta- 
ken and  construed  as  part  of  the  ''  Joint  Stock  Companies 
Winding-up  Acts  1848  &  1849  ;"  and  taking  the  two  Acts 
together,  I  find  the  58th  section  of  the  Act  of  1 848,  enacting 
that  the  rights  of  creditors  shall  not  be  diminished,  preju- 
diced, or  in  anywise  altered  or  affected  by  anything  in  that 
Act  contained,  except  as  thereby  expressly  provided.  That 
being  the  effect  of  the  Act  of  1848,  and  the  Act  of  last  ses- 
sion being  to  be  taken  and  construed  as  a  part  of  that  Act, 
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1858.  I  am  to  look  in  the  Act  of  last  session  for  an  express  pro- 

iH^ftBLoNDON  ^^  depriving  a  creditor  of  his  right  to  proceed  in  bank- 

&EA8TBRN  ruptcy ;  and  so  far  from  finding  any  such  express  proviso, 

Corpora-  all  I  find  is  the  proviso  I  have  read  from  the  7th  section 

TION 

'        — ^that,  after  advertisement  calling  upon  the  creditors  to 

Judgment,  appoint  a  representative,  no  such  action  as  there  mentioned 
shall  be  commenced  or  proceeded  with,  otherwise  than  for 
the  purpose  of  making  the  company  bankrupt 

Indeed,  the  argument  that  the  creditor  is  deprived  of  his 
right  to  proceed  in  bankruptcy  was  rested  not  upon  express 
enactment,  but  upon  necessary  implication.  Now,  as  re- 
gards necessary  implication,  no  doubt  it  is  a  soiihd  princi- 
ple of  construction,  that,  where  an  Act  admits  of  but  one 
construction,  there  is  a  necessary  implication  that  that 
constniction  was  intended,  and  such  necessary  implication 
is  equivalent  to  express  enactment  And  if,  in  this  case,  I 
found  the  only  possible  construction  of  the  Act  was  this, — 
that  the  whole  administration  should  be  in  this  Court,  and 
in  this  Court  only,  that  this  Court  should  exercise  all  the 
powers  of  the  Court  of  Bankruptcy,  and  should  have  full 
and  complete  jurisdiction  in  every  possible  way, — in  that 
case  it  would  be  possible  to  contend,  that,  upon  the  whole 
of  the  Act,  there  is  a  necessary  implication,  equivalent  to 
express  enactment,  negativing  the  rights  of  a  creditor  to 
proceed  in  bankruptcy  where  an  official  manager  has  once 
been  appointed.  But,  when  I  find  that  not  only  is  there  no 
express  proviso  negativing  his  right  to  proceed  in  bank- 
ruptcy, but  that  there  is  an  express  positive  enactment  that 
he  shall  be  allowed  so  to  proceed,  I  am  not  at  liberty  to 
evade  the  force  of  that  express  enactment,  merely  because  a 
possible  state  of  circumstances  can  be  suggested,  in  which  it 
would  be  less  strange  than  it  is  in  those  now  before  me,  to 
suppose  that  the  Legislature  meant  the  Act  to  apply. 

Had  the  Legislature  intended  to  enforce  the  application 
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of  the  Act  to  cases  in  which  no  official  manager  has  yet  i858. 
been  appointed,  and  in  which  as  yet  only  a  creditors'  re-  in^^Tlondon 
presentative  has  been  appointed,  it  was  competent  to  them  *  Eastern 
to  do  so.  But,  when  I  find  not  only  that  they  have  not 
taken  that  course,  but  that  they  clearly  contemplated  that, 
at  the  time  of  the  appointment  of  the  creditors'  representa- 
tive, there  would  be,  in  a  large  number  of  cases,  official 
managers  already  appointed,  that  they  expressly  enacted 
that  no  one  should  be  appointed  creditors'  representative 
who  was  already  an  official  manager ;  and  lasUy,  that,  after 
the  advertisement  calling  on  the  creditors  to  appoint  their 
representative,  proceedings  are  allowed  to  be  commenced 
for  the  purpose  of  making  the  company  bankrupt — ^is  there 
anything  which  can  authorise  me  to  say  that  there  is  in  this 
Act  a  necessary  impUcation  equivalent  to  an  express  prohibi- 
tion against  such  proceeding  ?  It  appears  to  me,  that  there 
is  not  And,  if  I  was  right  in  the  view  which  I  took  of  the 
case  as  it  would  have  stood  before  the  passing  of  the  recent 
Act — ^viz.  that  the  existence  of  the  property  in  the  official 
manager  would  not  have  justified  me  in  adopting  a  conclu- 
sion different  from  that  which  was  arrived  at  in  the  British 
Bcmk  case,  it  appears  to  me  plain  that  there  is  nothing  in 
the  recent  Act  to  authorise  any  other  conclusion. 


With  regard  to  the  inconvenience  that  may  ensue,  I 
foresee,  as  I  have  said  already,  that  it  will  be  consider- 
able; that  but  little  good  can  result  from  proceeding  in 
bankruptcy  when  there  is  no  estate  to  administer,  or  from 
summoning  the  directors  to  be  examined  when  they  can  not 
only  be  as  well  examined  here,  but  will  be  unable  to  pro- 
duce any  books  or  papers,  or  any  balance  sheet,  without  an 
application  to  this  Court  for  that  purpose,  and  when,  ac- 
cording to  the  express  provisions  of  the  7th  section,  no  execu- 
tion or  scire  facias  can  be  issued  or  proceeded  with  without 
the  leave  of  this  Court  But  inconveniences  of  that  kind 
are  met  in  a  great  degree  by  the  3rd  section,  which,  be* 

vor*  rv.  u 
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compromise  of  all  claims,  and  to  stop  all  proceedings  in 
bankruptcy,  and  all  other  proceedings  whatsoever.  He 
might  compromise  all  claims  and  release  the  company  (the 
word  "  release  "  expressly  occurs  in  the  section  in  question) 
from  all  their  liabilities,  and,  if  they  are  released  from  all 
liabilities,  this  (Jourt  would  not  allow  any  proceeding  in 
bankruptcy  to  go  on ;  there  would  be  a  clear  and  substantial 
equity  to  the  contrary  by  the  agreement  of  a  person  repre- 
senting the  whole  body  of  creditora  It  was  this  circum- 
stance which  made  me  desirous  to  know  what  course  was 
taken  by  the  creditors'  representative  in  this  case ;  and  I 
find  that  he  has  no  intention  of  entering  into  any  such 
agreement,  but  prefers  that  the  proceedings  in  bankruptcy 
should  take  their  course. 


Another  argument,  which  was  very  strongly  urged  in 
support  of  the  motion,  was  this : — ^The  Act  provides,  that^ 
when  a  creditors'  representative  is  appointed,  the  creditors 
shall  be  parties  to  the  winding-up.  Then,  it  was  said,  the 
creditors  being  parties  to  the  winding-up,  and  their  repre- 
sentative binding  the  entire  body  which  he  represents,  one 
of  the  body  so  represented  takes  steps  of  his  own,  calling 
upon  the  company  either  to  pay  him  his  debt  or  to  become 
bankrupt, — the  Court,  meanwhile,  has  got  the  fund,  and  has 
it  in  its  power  to  say  whether  the  company  shall  become 
bankrupt  or  not,  by  ordering  payment  of  the  debt^ — and 
that,  it  was  said,  is  not  a  situation  in  which  it  should  have 
its  jurisdiction  placed  ;  the  creditor  insisting  that  unless 
the  Court  consents  to  exercise  its  jurisdiction  to  the  preju- 
dice of  the  general  body  of  creditors,  by  paying  a  particular 
creditor,  bankruptcy  is  to  ensue. 


That,  again,  would  be  a  mxj  strong  argument,  if  the 
creditors'  representative  had  not  taken  the  course  he  has. 
He  represents  the  whole  body  of  creditors,  and,  therefore. 
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I  have  the  whole  body  of  creditors  saying  that  they  make 
no  objection  to  the  proceeding.  The  reasoning  of  Vice- 
Chancellor  Kmdersley  upon  the  course  of  proceeding  in 
administering  sussets  in  this  Court,  in  the  case  of  the  Royal 
British  Bank,  appears  to  me,  if  I  may  be  allowed  to  say 
so,  to  be  a  very  correct  and  sound  way  of  viewing  the 
question.  He  says,  this  Court  considers,  when  a  decree  has 
been  made  for  the  administration  of  the  assets,  that  it  is  so 
made  for  the  benefit  of  all  the  creditors ;  and  this  Court 
considers  it  for  the  benefit  of  all  to  be  paid  rateably,  of 
course  according  to  their  priorities,  and  will  not  allow  a 
single  creditor  to  obtain  an  advantage  over  the  rest  If, 
therefore,  in  this  case,  the  representative  of  the  body  of 
creditors  were  to  object  to  the  course  taken  by  the  parti- 
cular creditor  who  has  commenced  these  proceedings  at 
law,  as  being  an  indirect  mode  of  obtaining  an  advantage 
over  the  general  body,  by  driving  the  company  to  bank- 
niptcy  in  the  event  of  his  debt  being  unpaid, — if  he,  as 
representing  the  general  body  of  creditors,  were  to  say, 
**  This  is  not  a  course  which  we  think  should  be  pursued ; 
we  think  that  the  proper  mode  of  dividing  the  fund  rate- 
ably  amongst  us  is  by  proceeding  under  the  Winding-up 
Act,  to  which  we  are  all  parties," — it  would  be  something 
very  analogous  to  the  case  of  administration  of  assets  upon 
the  death  of  a  testator  amongst  his  several  classes  of  credi- 
tors ;  and  I  am  much  inclined  to  think  that  the  Court  would 
not  allow  a  single  creditor  to  take  a  course  of  proceeding, 
having  merely  for  its  object  to  force  full  payment  of  his 
own  debt,  all  the  other  creditors  being  opposed  to  that 
course  of  proceeding.  But  here  the  course  which  all  the 
other  creditors  wish  to  take,  and  say  they  think  the  best,  is 
to  put  aside  all  equities  as  amongst  themselves.  That  being 
so,  I  cannot  find  in  the  course  of  legislation  upon  this  sub- 
ject any  equity  on  the  part  of  contributories  to  support  the 
contention,  that  the  course  of  proceeding  now  devised  shall 
not  take  place. 

U2 


1858. 

In  re  London 
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1858.  I  am  unwilling  to  dispose  of  the  dase  without  saying  a 

In  re  London  word  on  what  is  supposed  to  be  the  course  of  proceeding  in 
*Banmno^  chambers  under  the  Winding-up  Acts.  I  think  it  would 
be  most  unfortunate,  if  it  were  supposed  that  a  creditor  has 
not  a  full  right  to  attend  and  supervise  the  proceedings  in 
any  way  he  may  consider  desirable  for  securing  payment  of 
the  debts  of  the  company.  In  this  case  the  order  that  has 
been  made,  as  I  understand  it,  is,  that  the  creditors'  represen- 
tative should  have  notice  of  all  proceedings,  and  should  have 
liberty  to  attend,  upon  application  being  made  by  him  for 
that  purpose.  That  he  must,  at  some  time  or  other,  make 
application  imder  the  3rd  section,  I  apprehend,  is  clear; 
because  he  is  only  to  attend  such  proceedings  as  the  Judge 
may  deem  expedient  for  the  interest  of  the  creditors.  I 
apprehend  it  would  have  been  open  to  him,  and  it  would 
be  his  duty,  to  apply  to  the  Judge  in  limine,  and  state  the 
class  of  proceedings  which  he  wished  to  attend,  and  not  to 
make  his  application  at  every  summons  to  be  allowed  to 
be  present  at  that  particular  summons,  which  would  be  a 
very  disagreeable  course  for  all  parties.  I  should  have 
thought,  that  the  simple  course  would  have  been  for  him, 
when  the  order  was  taken  in,  to  say  at  once,  "  Here  is  a  class 
of  proceedings  which  I  wish  to  attend,  and  another  cla&s  which 
I  do  not  wish  to  attend;''  and  that,  as  it  appears  to  me, 
would  have  been,  under  the  3rd  section  of  the  Act,  as  ample 
a  protection  to  the  creditors  as  proceedings  in  bankruptcy. 


I  am  bound  to  say,  that,  with  the  exception  of  the  sug- 
gestion as  to  the  possibility  of  fraudulent  preference,  I  am 
at  a  loss  to  discover  any  possible  advantage  that  can  be 
derived  by  any  person  from  proceeding  in  bankruptcy. 
At  the  same  time,  I  do  not  feel  in  a  position  to  say  that 
they  should  not  have  an  opportunity  of  asserting  their  right 
before  the  Commissioner  in  Bankruptcy,  in  the  position  in 
which  HiQ  whole  mass  of  the  creditors  have  placed  the 
matter,  all  of  them  considering  that  it  is  for  their  benefit 
that  bankruptcy  should  take  place. 
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One  advantage  of  not  stopping  the  proceedings  is,  that 
whenever  the  question  as  to  the  fiat  in  bankruptcy  is 
tried  and  disposed  of,  if  the  decision  is  adverse  to  the  pre- 
sent applicant  who  seeks  to  stay  the  proceedings,  he  will 
have  full  opportunity  of  bringing  before  one  Court  two 
questions,  namely,  the  equitable  question,  whether  there 
should  be  an  injunction,  in  the  first  instance,  to  restrain 
these  proceedings ;  and  the  legal  question,  whether  the  fiat 
can  be  sustained, — that  one  Court  having  jurisdiction,  which 
I  have  not,  to  determine  both  questions. 

I  must  therefore  refuse  this  order ;  and  I  am  bound  to 
refuse  it  with  costs.  I  think,  however,  that  the  costs  should 
come  out  of  the  estate. 


1858. 

Ik  r£  London 
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On  appeal  to  the  Lords  Justices  in  the  matter  and  in 
the  bankruptcy,  the  Plaintifi^  in  the  action  undertaking  not 
to  proceed  beyond  adjudication,  the  motion  was  ordered  to 
stand  over. 


Lords  Jus- 
tices.. 


Upon  the  matter  coming  before  the  Lord  Chancellor, 
his  Lordship,  after  full  argument,  and  having  reserved 
judgment,  refused  to  annul  the  adjudication;  but  restrained 
the  assignees  in  bankruptcy,  when  appointed,  from  using 
the  proceedings  in  the  bankruptcy  in  any  other  manner 
than  in  their  character  of  creditors'  representatives,  for  the 
purpose  of  co-operating  in  the  winding-up. 


Lord  Chak- 

CELLOR. 


Being  now  moved  on  behalf  of  the  official  manager  to 
preface  the  foregoing  order  by  the  words,  "  That  no  further 
proceedings  be  taken  in  the  bankruptcy  beyond  the 
appointment  of  assignees  " — The  Lord  Chancellor  refused, 
saying,  that  his  object  was  not  to  interfere  with  any  benefit 
the  creditors  could  obtain  under  the  bankruptcy,  beyond 
what  they  could  get  under  the  winding-up  order. 


May  29<A. 
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April  nth,  ATTORNEY-GENERAL  v.  CHAMBERLAINK 

Sea—Fore-  jL  HE  object  of  this  suit  was  to  establish  the  right  of  the 
croachment—  Crown  to  that  part  of  the  foreshore  of  a  certain  creek  or 
^'^^^'ajSi^^   P^^^  forming  an  inlet  of  the  river  Mersey,  and  called  Tran- 

of  Crown—  mere  Pool,  which  was  situate  in  front  of  or  adjacent  to  cer- 
where  disputed  tain  lands  belonging  to  the  Defendant  Cha/mberlavae,  called 

^Prooff     *h®  Tranmere  Ferry  estate. 

Where  the 

recover  land  Th^  information  averred,  that  part  of  Trcmmere  Pool 
^^ilreda^ed  ^^  heen  reclaimed  from  the  estuary  by  means  of  a  road 
from  the  sea  by  and  embankments,  running  in  a  southerly  direction  across 

encroachment  , 

or  pnrpresture,  the  head  of  the  pool ;  and  it  charged  that  the  whole  of  the 
ant  dispn^  P^^^  ^^^  ^^  '^  ^^^>  shores,  banks,  and  strands  thereof,  as 
tide^to^^*  w)U  ^®^  above  as  below  the  road,  and  whatsoever  parts  thereof 
between  pre-  respectively  had  been  reclaimed  from  the  estuary,  together 
low  water-  with  all  profits  arising  therefrom,  now  belonged  to  the 
o^  ^1        Queen  in  right  of  her  crown. 

direct  issues 
to  try  that 

right  before  in-  The  information  then  averred,  that  the  Defendant  Charrir 
m  former  toes  berlaine,  and  his  predecessors  in  title,  had,  from  time  to 
Wgh^ater-  time,  since  the  making  of  the  road  across  the  pool,  without 
mark  extended  any  grant,  &c.,  Unlawfully  inclosed,  by  means  of  walls  and 

inland:  And  •z   o 

this  course  Otherwise,  not  only  that  part  of  the  shore  or  strand  of  the 

to,  notwitht  P^l  adjoining  his  estate  which  lay  above  the  road,  but  also 

h *iS^h'^  ^®  a  considerable  portion  of  that  part  thereof  which  lay  below 

may  unpose  and  to  the  eastward  of  the  road  between  it  and  the  mouth 

fendant,  who,  of  the  pool,  had  embanked  and  filled  in  the  land  so  inclosed, 

the^Ton"^  and  had  erected  divers  buildings  thereon ;  and  it  aveixed, 

which  he  has 

done  acts  of  ownership  to  be  part  of  the  foreshore,  will  in  effect  have  proved  the  case  of  the 

Crown  in  the  event  of  his  failing  to  satisfy  a  jury  that  a  grant  must  be  presumed. 

But  if  in  a  case  like  the  above  the  Defendant  admits  the  Crown's  title  to  the  soil  between 
present  high  and  low  watermarks,  then  upon  an  inquiry  what  is  the  boundary  of  the  foreshore, 
the  onus  would  be  thrown  upon  the  Crown  of  showing  that  the  high  watermark  in  former 
times  extended  further  inland  than  at  present — Semble, 
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that  such  buildings  were  to  the  seaward  of  what  was,  pre- 
viously to  the  making  of  the  embankments,  the  high  water-    attorney- 
mark  of  the  estuary  there  at  ordinary  tides,  and  were  en-      General 
croachments  upon  the  property  of  the  Queen. 


The  Defendant  Chamberlame  and  other  Defendants  in 
the  same  interest  with  him  denied  the  right  of  the  Crown 
to  any  part  of  the  shore  or  strand  of  the  pool,  and  claimed 
to  be  entitled  to  the  whole  thereof  as  part  and  parcel  of  the 
manor  of  Tranmere,  under  a  grant  from  the  lord.  They 
also  insisted,  that  part  of  the  land  alleged  to  have  been  re- 
claimed was  never  subject  to  the  flow  and  reflow  of  the 
tides. 


Chamber- 

LAINE. 

Statemeni 


Upon  the  cause  now  coming  on  to  be  heard  upon  motion 
for  a  decree,  a  question  arose  as  to  the  form  of  the  decree^ 
and,  in  particular,  as  to  the  issues  to  be  tried. 

In  the  minutes  proposed  on  behalf  of  the  Crown,  the 
issues  were : — 

First,  whether,  on  the  8th  of  August,  1856  (when  the  in- 
formation was  exhibited,)  the  Queen  was  seised  in  right  of 
her  crown  of  that  part  of  the  shore  of  Tra/n/mere  Pool,  lying 
between  ordinary  high  watermark  and  ordinary  low  water- 
mark, and  situate  in  front  of  or  adjacent  to  the  lands  in 
the  information  called  The  Tranmere  Ferry  Estate. 

Secondly,  whether,  on  the  same  day,  the  Queen  was  seised 
in  right  of  her  crown  of  any  portion  of  that  part  of  the 
shore. 


Thirdly,  whether,  if  the  Queen  in  right  of  her  crown  was 
seised  of  that  part  of  the  shore  or  of  any  portion  thereof, 
the  right  of  action  or  suit  of  the  Queen  to  the  same  or  such 
portion  thereof  was,  on  the  8th  of  August,  1856,  barred  or 
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taken  away  by  adverse  possession  by  the  Defendants  or  any 
of  them,  or  by  any  persons  or  person  through  or  under 
whom  they  claim. 

In  the  same  minutes  it  was  also  proposed,  that,  in  case  a 
verdict  upon  either  the  first  or  second  issue,  and  also  upon 
the  third  issue,  should  be  found  in  favour  of  the  Attorney- 
General,  it  should  be  referred  to  the  Judge  to  appoint  a  fit 
and  proper  person,  being  an  engineer  or  a  surveyor,  to  in- 
quire and  report  to  the  Court  what  portion,  if  any,  of  the 
lands,  buildings,  or  hereditaments  in  the  information  stated 
to  have  been  inclosed,  embanked,  erected,  or  made  from  or 
upon  the  shore  of  TrauToere  Pool,  were  inclosed,  embanked, 
erected,  or  made  from  or  upon  the  shore  of  Tranmere  Pool 
below  high  watermark  at  ordinary  tides,  within  sixty  years 
before  the  8th  of  August,  1856,  when  the  information  was 
exhibited,  and  to  make  a  plan  of  the  said  several  premises. 


The  Defendants  objected  to  the  words  "lying  between 
ordinary  high  watermark  and  ordinary  low  watermark  "  in 
the  issues  proposed  on  behalf  of  the  Crown. 


ArgmtenL  The  SolicitoT-Oeneral,  Mr.  James,  Q.C.,  and  Mr.  ffanaon, 
on  behalf  of  the  Crown,  contended  that  the  decree  proposed 
on  behalf  of  the  Crown  frimished  the  onJy  proper  and  con- 
venient mode  by  which,  in  an  information  of  this  nature, 
the  facts  in  question  could  be  ascertained,  and  adequate 
relief  afforded.  The  Defendants  having  denied  the  right  of 
the  Crown  not  only  to  the  land  between  the  ancient  high  and 
low  watermarks,  but  also  to  that  part  of  the  shore  which 
lay  between  the  present  high  and  low  watermarks,  the  ques- 
tion of  the  Crown's  right  to  the  latter  should  be  first  deter- 
mined. This  it  would  be  by  the  issues  proposed  for  the  pur- 
pose on  behalf  of  the  Crown.  If  the  verdict  on  those  issues 
should  be  against  the  Crown,  there  would  be  an  end  of  the 
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case ;  if  in  favour  of  the  Crown,  then  would  be  the  proper 
time  to  go  on  to  direct  further  inquiry  how  tax  the  Defen- 
dant's buildings  and  works  were  purprestures  or  encroach- 
ments on  lands  formerly  lying  between  the  ancient  high  and 
low  watermarka 

That  the  latter  subject  would  be  properly  matter  for  in- 
quiry and  not  for  a  jury,  was  clear  not  only  upon  precedent 
and  authority,  AtUyi^ney-Qeneral  of  the  Prince  of  Wales 
V.  St  Aubyn  (a),  and  AUomey-Qeneral  v.  PhilpoU  (b),  but 


1858. 


(a)  Wightw.  167. 

(a)  7  Car.  1,  Nov.  26,  cited  in 
Mr.£raryrar«'*Tract8,p.  13.  By 
the  decree  (a  copy  of  which,  cer- 
tified under  the  Act  1  &  2  Vict. 
c.  94,  was  now  produced  in  court) 
it  appeared  that  the  material 
facts  and  proceedings  in  the  cause 
were  as  follows : — 

The  information  was  exhibit- 
ed, 5  Car.  1 ,  against  the  Defendant 
PhilpoU  and  others  in  respect  of 
certain  houses,  tenements,  wharf, 
and  dock  made  and  built  by  the 
Defendants  upon  the  shores  and 
soil  of  the  river  Thames  on  the 
north  side  of  the  river,  from  Her- 
mUage  Wharf  in  the  county  of 
Middlesex,  eastward  to  Dichshore, 
at  Limehouse,  in  the  information 
allied  to  belong  of  right  to  his 
Majesty :  And  it  prayed  that  his 
Majesty  might  be  satisfied  of  the 
mesne  rates  and  profits  of  the 
said  houses  and  premises,  and 
that  the  purprestures  made  and 
continued  upon  the  bank,  walls 
and  soil  of  the  said  river  might 
be  abated. 

The  Defendants  by  their  an- 
swers denied  the  encroachments 
and  purprestures  mentioned  in 
the  information. 


The  cause  was  heard  on  the 
5th  of  May,  7  Car.  1 ;  when  it 
was  ordered  that  a  commission 
should  be  awarded  to  view  the 
wharfs  and  buildings  on  the 
north  side  of  the  river,  from  Her* 
mitage  Wharf  to  JDichshore,  east- 
ward, and  to  survey,  set  down, 
and  describe  where  the  ancient 
wall  went,  which  was  anciently 
called  by  the  name  of  the  Thames 
Wall,  or  Wapping  WaU,  and 
what  houses,  building,  whar^ 
and  dock  had  been,  within  the 
space  of  fifty  years  last  past,  built, 
made,  or  erected  on  the  south 
side  of  the  said  wall  or  on  the 
south  side  of  the  place  where  the 
said  wall  anciently  went. 

The  commissioners  certified 
where  the  wall  went,  and  that 
there  were  many  encroach- 
ments and  purprestures  on  the 
south  side  of  the  said  wall ;  but, 
the  particulars  and  extent  of 
such  encroachments  and  purpres- 
tures not  appearing  by  their  cer- 
tificate, the  commission  was  or- 
dered to  be  renewed. 

This  being  done,  and  the  com- 
mission having  been  executed, 
the  cause  was  fully  heard;  and 
a  decree  was  made  on  the  26th 
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also  upon  principle.  **  A  court  of  law  has  no  power  to  as- 
certain the  extent  of  the  shores  or  land  assumed ;  it  can  only 
direct  possession  to  be  given.  It  has  no  power  to  grant  a 
commission  to  set  out  boundaries.  It  has  no  power  to 
establish  the  old  boundaries ;  to  direct  intermingled  lands 
to  be  separated,  or  an  equivalent  set  out,  and  old  inclosures 
and  bounds  restored.  The  judgment  might  be  too  severe, 
and  take  from  the  Crown  its  known  prerogative  of  lenity  in 
arrenting  erections  and  purprestures,  and  other  indulgences, 
where  great  expense  has  been  incurred.  It  was  the  privi- 
lege of  the  Crown  to  set  a  rent  upon  these  purprestures, 


of  November  in  the  same  year, 
whereby  it  was  declared,  adjudg- 
ed, and  decreed,  that  the  soil  and 
ground  between  the  ancient  wall, 
commonly  called  Thames  Wall  or 
Wapping  WaU^  of  the  north,  and 
the  river  of  Thames  upon  the 
south  was  parcel  of  the  port  of 
London^  and  belonged  as  such  to 
the  king.  And  as  touching  the 
several  houses,  wharf,  yard,  dock^ 
and  other  building  in  the  several 
tenures  and  occupations  of  the 
Defendants  or  their  undertenants, 
it  was  likewise  decreed  that  so 
many  or  so  much  of  them  as 
should  appear  to  be,  or  be  built 
or  erected  between  the  said  wall 
of  the  north,  and  the  said  river 
of  the  south,  were  encroachments 
and  purpre8tiu*es  upon  the  said 
river  and  port,  and  were  to  be 
removed  and  abated,  or  otherwise 
arrented  at  his  Majesty^s  pleasure. 
But  because  it  did  not  special- 
ly and  precisely  appear  to  this 
Court  how  much  of  the  said 
houses,  &c.,  were  built  or  erected 
between  the  said  ancient  wall  of 
the  north  and  the  said  river  of 
Thames  upon  the  south,  it  was  or- 


dered that  a  commission  should  be 
awarded  to  survey  and  view  the 
said  houses  &&,  and  as  many  or 
as  much  of  them,  with  the  certain 
and  special  content  and  quanti- 
ties or  extent  thereof  as  should 
appear  upon  view  thereof  to  be, 
or  be,  so  erected  or  built  as  afore- 
said in  and  upon  the  soil  or 
ground  between  the  said  ancient 
waU  called  Thames  Wall  or  Wap- 
ping  WaU  upon  the  north,  and 
the  said  river  of  Thames  upon  the 
south, — the  which  same  ancient 
wall  upon  the  north  of  the  said 
river  was  declared  and  adjudged 
by  the  Court  to  be  and  have 
been  of  long  and  ancient  time 
the  high  watermark  of  the  said 
river  in  those  parts;  and  the 
same  to  seize  and  take  into  his 
Majesty^s  hand  as  parcel  of  the 
said  port  of  Londotiy  and  in- 
heritance of  the  crown,  to  be 
abated  or  arrented  at  his  Ma- 
jesty's good  pleasure  for  the  in- 
crease of  the  revenues  of  the 
Crown.  (Records  of  the  Court  of 
Exchequer  in  the  Public  Record 
Office.  Entries  of  Decrees,  7  Car. 
l,Vol.  iv.  p.  36.) 
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or  to  make  grants  of  them  upon  easy  terms,  but  this  could 
not  be  done  in  any  proceedings  at  law:"  Per  Oraham,  B., 
in  The  AUomey-Oeneral  of  the  Prmce  of  Wales  v.  St 
Aubyn  (a).  If  such  an  inquiry  were  left  to  a  jury,  it  would 
be  necessary  to  have  a  separate  issue  for  every  house  and 
every  yard  of  land  alleged  to  have  been  matter  of  encroach- 
ment 
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Mr.  RoU,  Q.C.,  Mr.  0.  L.  Russell,  and  Mr.  Joliffe,  for  the 
Defendants,  contended,  that  either  the  line  of  the  foreshore 
should  be  ascertained  before  the  issues  were  tried,  or  else  the 
issues  should  be  general,  and  not  confined  to  that  part  of 
the  shore  which  now  lay  between  ordinary  high  watermark 
and  ordinary  low  watermark.  The  case  of  the  Crown  was, 
that  the  Defendants  had  encroached.  The  Defendants  de- 
nied that  they  had  done  so.  The  affirmative,  therefore,  lay 
with  the  Crown ;  and  in  order  to  prove  encroachment,  the 
Crown  must  first  state  how  much  it  claimed,  must  point  out 
how  £Ekr  in  former  times,  and  before  the  alleged  encroach- 
ments, the  old  high  watermark  extended  inland. 

The  Vice-Chancellor. — That  is  precisely  what  these 
authorities  are  cited  to  show  has  never  been  done. 


Mr.  Russdl. — If  the  authorities  go  to  that  extent,  the 
Court  will  make  a  precedent.  Such  a  course  cannot  pre- 
judice the  Crown,  while,  on  the  other  hand,  a  contrary 
course  may  seriously  prejudice  the  Defendants.  The  case 
of  the  Defendants  must  b6  made  out  by  evidence,  either  of 
an  actual  grant  or  of  acts  of  ownership,  from  which  a  grant 
must  be  presumed ;  but  until  the  Crown  has  pointed  out 
how  much  it  claims  as  foreshore,  how  can  the  Defendants 
know  within  what  limits  it  will  be  material  for  them  to 
prove  acts  of  ownership  ?  Very  possibly,  the  Defendanfjs 
will  not  be  able  to  prove  acts  of  ownership  between  present 

(a)  Wightw.  230. 
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1858.  high  and  low  watermarks,  while  they  may  well  be  able  to 
prove  many  such  acts  between  the  old  high  and  low  water- 
marks; but  to  make  such  evidence  material,  it  must  first 
be  ascertained  what  the  Crown  will  be  content  to  treat  as 
ancient  high  watermark,  otherwise  the  whole  of  the  De- 
Argummt,  fendants'  evidence  may  be  rejected  at  the  trial  as  relat- 
ing to  ground  which  the  Crown  disclaims.  Besides,  the 
Defendants  may  be  still  further  prejudiced,  if  the  onus  of 
showing  what  is  foreshore  is  to  lie  with  them  and  not  with 
the  Crown,  for,  by  admitting  the  soil  on  which  they  prove 
acts  of  ownership  to  have  been  part  of  the  foreshore,  in  the 
event  of  their  evidence  proving  insufficient  to  warrant  the 
presumption  of  a  grant,  they  will  have  proved  the  case  of 
the  Crown,  and  admitted  possibly  against  themselves,  that 
the  ancient  foreshore  extended  further  inland  than  the 
Crown  would  ever  have  thought  of  extending  its  clainu  It 
stands  to  reason,  the  Crown  seeking  in  effect  to  eject  the 
Defendants  from  land  which  the  Defendants  have  occupied 
for  many  years  without  molestation,  the  onus  is  with  the 
Crown,  at  least  to  define  the  boundaries  within  which  it 
claims  seisin. 


A  reply  was  not  heard. 


Judgment,        VICE-ChANCELLOB  SiR  W.   PAGE  WoOD  : — 

K  the  question  at  issue  between  the  Crown  and  the 
Defendants  were  simply  what  is  the  boundary  of  the  fore- 
shore, then,  I  apprehend,  some  inquiry  would  be  directed 
to  determine  that  question;  and,  in  that  case,  it  might  well 
be  that  the  onus  would  be  thrown  upon  the  Crown,  of 
showing  that  the  high  watermark,  in  former  times,  ex- 
tended further  inland  than  at  present. 


But  here,  before  arriving  at  that  inquiry,  the  Crown  is 
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intercepted  by  the  case  made  on  the  part  of  the  the  De- 
fendants, that  case  being,  that  it  is  immaterial  to  them 
what  may  have  been  the  limits  of  the  foreshore  in  former 
times,  the  whole  of  the  foreshore,  ancient  and  modem, 
being  in  them  and  not  in  the  Crown.  The  Crown,  be- 
ing intercepted  by  that  case,  must  try  which  right  is  the 
stronger. 


1S58. 


JvdffmeiU, 


I  quite  see  the  difficulty,  and  the  possible  hardship,  this 
may  impose  upon  the  Defendants  (whether  there  will  be 
actual  hardship  I  cannot  tell  until  the  case  is  tried),  for 
their  position  is  this :  They  assert  their  right  to  the  whole 
of  the  foreshore;  and  if  they  are  to  try  that  right  with  the 
Crown,  one  of  the  modes  by  which  they  may  make  out 
their  right,  if  they  cannot  produce  an  actual  grants  will  be 
to  give  evidence  of  such  acts  of  ownership  as  would  be  suffi- 
cient to  lead  a  jury  to  presume  that  there  was  once  a  grant 
of  the  foreshore.  They  may  have  to  show  that  certain  por- 
tions of  the  property  upon  which  they  have  erected  valu- 
able buildings,  or  the  like,  were  formerly  part  of  the  fore- 
shore. And  if  they  take  that  course,  and  if,  after  all,  the 
jury,  unfortimately  for  them,  should  find  a  verdict  for  the 
Crown,  when  they  come  back  to  determine  what  is  foreshore 
and  what  is  not,  they  will  have  proved  that  the  groimd  on 
which  those  acts  were  done  is  foreshore,  and  will  have 
placed  themselves  in  a  difficidty. 


That,  however,  is  a  difficidty  arising  incidentally  from 
the  course  the  Defendants  have  taken  in  intercepting  the 
right  of  the  Crown.  If  they  had  begun  by  admitting  that 
the  Crown  is  entitled  to  whatever  is  now  actually  foreshore 
in  the  proper  sense  of  the  term,  as  lying  between  present 
high  and  low  watermarks,  then,  of  course,  an  inquiry  would 
have  been  directed  how  far,  in  former  times,  the  ancient 
high  watermark  extended  inland,  and  there  would  have 
been  no  need  to  try  these  issues  at  alL     Upon  that  inquiry 
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1858.  the  onus,  I  apprehend,  would  have  been  upon  the  Crown. 
But  the  defence  that  has  been  raised  prevents  an  inquiry  of 
that  nature  from  being  of  any  use,  until  the  first  question 


Attobnby- 
Genbbal 

V. 

Chamber-     is  determined. 


UkJNB. 


JiidgmetU. 


The  first  question  must  be  determined  before  I  can  direct 
any  inquiry  as  to  the  limits  of  the  foreshore  in  former  times, 
and  it  can  only  be  determined  by  issues  framed  so  as  to 
raise  the  question. 

There  will  be  a  decree  directing  issues  in  the  form  pro- 
posed on  behalf  of  the  Crown,  but  reserving  all  farther 
questions. 

Decree  accordingly. 


-♦ — 


In  be  EARL'S  TRUST. 

XHE  Clerk  of  Records  and  Writs  objected  to  file  a 
document,  purporting  to  be  an  affidavit  sworn  before  a 
notary  public  for  the  county  of  Hertford,  in  the  state  of 
Ohio,  in  Americay  and  bearing  a  seal  purporting  to  be  the 
notarial  seal  for  that  county,  upon  the  ground  that  the 
jurat  was  insufficient,  inasmuch  as  there  was  nothing  to 
show  that  the  person  before  whom  the  document  was  re- 
presented to  have  been  sworn  was,  in  fact,  a  notary  publia 


V.  C.  Wood, 

LoBDS  Jus- 
tices, 
April  29rd. 

Evidence — 
AJidavit  swoti* 

tn  a  foreign 
Covntry — No- 

tary  Public — 

Signature  of 

Notarjf — Ko- 

taridl  Seal — 

15  #  16  VicU 

c.86,#.  22  — 
JftdUM  Cogni- 

z<Mce^— 'Prac- 
tice,   

Where  an  affi- 
davit is  sworn        Mr.  CcHlvTis  now  applied  for  leave  to  have  the  document 

pnbUc  of  a^^  filed  as  an  affidavit,  citing  Haggitt  v.  Iniff{a). 

reign  country 

not  under  the 

dominion  of  the  Queen,  the  signature  of  the  notary  must  be  verified  before  the  affidavit  can  he 

filed,  unless  by  consent;  and  the  Court  cannot  take  judicial  cognizance  of  the  notarial  seal 

alone  as  a  sufficient  verUication. 

(fl)  5D.  M.  G.910. 
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The  Vice-Chancellor. — In  that  case  there  waa  a  certi-  1858. 

ficate  under  the  oflScial  seal  of  our  own  consul  at  New  i^  re 

York,  that  the  person  before  whom  the  affidavit  was  sworn  Eabl^s  Trubt. 

was  a  notary  publia  Argument, 

Mr.  CoUvns  submitted  that  the  notarial  seal  was  suffi- 
cient verification  (a). 

The  VicIt-Chancellor,  after  referring  to  the  Registrar, 
said  he  would  inquire  into  the  practice  in  such  cases. 


On  a  subsequent  day  his  Honour  said,  he  had  made  in-      Judgmetu, 
quiry  into  the  practice,  and  found  that  he  could  not  direct 
the  document  to  be  filed  without  an  affidavit,  or  such  a 
certificate  as  in  Haggitt  v.  Iniff,  verifying  the  signature  of 
the  alleged  notary  public. 

The  official  seal  of  a  notary  public  of  a  foreign  country 
not  under  the  dominion  of  the  Queen  was  not  one  of  which 
this  Court  could  take  judicial  cognizance. 


Upon  the  matter  being  brought  before  the  Lords  Jus-    Lords  Jus- 
tices, their  Lordships  required  the  attendance  of  Mr.  Mur-      "CEs^t). 
ray,  of  the  Kecord  and  Writ  Clerks'  Office  ;  and  upon  his     ^/^  23rd. 
stating  that  the  docimient  might  be  filed  as  an  affidavit  by 
consent,  the  argument  was  not  proceeded  with. 

Their  Lordships  said,  it  was  clear  that  the  case  was  not 
within  the  22nd  section  of  the  Chancery  Amendment  Act, 
15  &  16  Vict.  c.  86,  or  the  other  Acts  relating  to  the  admis- 
sibility of  evidence. 

(a)  15  &  16  Vict.  c.  86,  8.  22.  (6)  Ex  relatione  Mr.  CoUins, 
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Income  Tax--    X  HE  tcstator,  bv  his  will,  dated  1854,  devised  and  be- 
—16  ^  17      queathed  his  residuary  real  and  personal  property  to  trus- 

Vict  c  34  1     •  1 

•  '    '      tees,  upon  trust,  to  convert  and  invest  the  proceeds  as 
Testator,  by      therein  mentioned :    and  he   declared  that  his  trustees 

his  will,  in 

1854,  directed  should,  out  of  the  annual  income  arising  from  such  in- 

pay  to  his  vestments,  pay  the  annual  siun  of  500?.,  "free  from  legacy 

W  Ufe^t^*  duty  and  other  deductions,"  to  his  wife  during  her  life ; 

"^/^A^  °^  *"^^  subject  thereto,  he  directed  his  trustees  to  apply  such 

from  legacy  mcome  upon  tfusts  for  the  benefit  of  his  children. 

daty  and  other 
deduotions." — 

ife^  that  the        rj^Q  question  was,  whether  the  annuity  was  subject  to 
snbject  to  in-    income-tax. 

come  tax  un- 
der the  Act  16  — __ 
&  17  Vict  o. 

out^the^-        ^^-  Saddon  appeared  for  the  trustees. 

nuity  itself. 

Mr.  Bedles,  for  the  widow,  contended  that  the  annuity 
was  not  subject  to  income  tax.  The  question  depended 
upon  the  construction  of  the  Act  of  1853  (a),  not  upon  the 
.  Act  of  1842  (6),  by  which  the  original  property  tax  was 
imposed.  Had  it  arisen  under  the  Act  of  1842,  the  tax 
must  have  been  paid  by  the  widow.  But  that  was  upon  the 
ground,  that,  by  the  102nd  section  of  the  Act  of  1842,  the 
tax  was  a  charge  upon  the  annuity  itself — "  The  thing  that 
is  given  is  the  thing  that  is  to  pay  the  tax,''  per  Sir  L. 
Shadwell,  Vice-Chancellor,  in  Wall  v.  WaU{c); — or  upon 
the  person  himself,  Lethhridge  v.  Thurlow  (d).  Under  the 
recent  Act,  it  is  not  a  charge  upon  the  annuity  itself 

The  Vice-Chancellor. — Does  not  the  1st  section  of 

(a)  16  &  17  Vict.  c.  34.  (c)  15  Sim.  520. 

(ft)  5  &  6  Vict.  c.  35.  {d)  15  Beav.  339. 
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the  Act  of  1853  also  make  it  a  charge  upon  the  annuity         1858. 

itself?  iNBBEARL-g 

Tbust. 

Mr.  Bealea. — But>  it  is  to  be  paid  by  the  person  paying  Argument, 
the  annuity,  and  the  word  is  to  "  deduct"  By  the  10th 
section  the  person  liable  to  pay  the  annuity  is  ''  to  ded/ud 
and  to  retain  thereout  the  amount  of  the  rate  of  duty, 
and  shall  be  acquitted  and  discharged  of  so  much  money 
as  such  deduction  shall  amount  to,  as  if  the  amount  had 
actually  been  paid  "  to  the  annuitant.  Here  the  direction 
in  the  will  is  to  pay  the  annuity  "  free  from  legacy  duty 
and  otJiei'  deductions;*'  except  the  income  tax,  there  is 
no  such  deduction;  therefore  the  testator  must  have  meant 
the  500t  to  be  paid  in  full,  free  from  income  tax. 

The  Vicb-Chancellob.— The  40th  section  only  says 
that  the  person  liable  to  pay  shall  be  ''  entitled  and  author- 
ised," not  "  compelled,"  to  deduct  the  tax  ;  and  if  he  does 
deduct,  he  is  to  be  allowed  it 

Mr.  Beatles, — ^But  trustees  are  liable  to  penalties  if  they 
do  not  make  the  deduction,  and  the  state  gets  the  tax  imme- 
diately from  them.  Under  the  former  Act  there  were  none 
of  those  provisions. 

Mr.  James,  Q.  C,  and  Mr.  Jessd,  for  the  children  entitled 
subject  to  the  annuity,  declined  to  contest  the  point. 

Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood  :— 

1%  htK, 
I  have  considered  this  question,  and  I  cannot  find  room      Judgment 
for  any  substantial  distinction  between  the  two  Acts  of 

VOL.   IV.  X 
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1658.       Parliament  that  were  referred  to,  or  between  the  cases  that 

Ik  rTIeIbl's   ^^^  ^^^^  ^"^  ^^^  present     In  both  of  these  cases  the 

l^iuw.       words  were  fully  as  strong  in  fevour  of  the  annuitant  as 

Judgment.       here. 

Under  these  circumstances,  without  going  into  the  ques- 
tion how  I  should  have  decided  the  point  in  the  absence  of 
those  authorities,  I  must  hold  that  this  annuity  is  subject  to 
income  tax  imder  the  recent  Act,  and  the  tax  must  be  paid 
out  of  the  annuity  itself. 
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In  the  Matter  of  THE  JOINT  STOCK  COM- 
PANIES WINDING-UP  ACTS,  1848  &  1849; 


Martk  Mth  4 
IStK 


THE  ATHENAEUM  LIFE  ASSURANCE  SOCIETY. 


Joint  Stock 
Companiet — 
Contributoriei 

^Fraud— 
TwrnteringtoUh 


RICHMOND'S  Case,  and  PAINTER'S  Cask 

X  HE  Aihenceum  Life  Assurance  Society  was  projected 
and  established  in  the  year  1851,  and  received  its  certifi- 
cate of  complete  registration  as  a  joint  stock  company  on 
the  14th  of  May  in  that  year. 

Three  persons, 

The  deed  of  settlement  of  the  company  provided  that  ^^^l^^' 

A  joint  stock 
company,  proved,  that,  when  they  signed  the  company's  deed,  it  contained  a  false  sheet  (which 
had  be^  ^ndulently  inserted,  and  to  all  appearance  formed  an  integral  part  of  the  instm- 
ment,)  limiting  the  liability  of  shareholders  to  the  amount  of  their  shares;  whereupon,  in 
winding  up  the  company  and  settling  the  Ibt  of  contributories,  they  were  released: — He'd,  that 
their  release  did  not  affect  the  liability  of  those  who  executed  tiie  deed  after  the  false  sheet 
had  been  removed  and  the  deed  restored  to  the  form  in  which  it  was  originally  registered, 
notwithstanding  the  latter  had  executed  the  deed  upon  the  faith  of  those  three  persons  being 
shareholders. 

Distinction,  in  this  respect,  between  joint  stock  companies  and  private  partnerships. 

Fratkbtlent  cmdirregtdar  Increase  of  Capital — Acqiaetcence, 

The  capital  of  a  joint  stock  company  was  fixed  at  10,000/.,  but  with  power  for  a  general 
meeting  of  the  shareholders,  duly  convened  according  to  certain  forms,  and  by  a  majority  of 
two-thirds  of  the  then  sharehholders,  to  increase  that  amount  to  100,000/.  No  such  meeting 
was  held,  but  a  false  entry  was  made  by  the  chairman  in  the  minute  book  of  the  company, 
stating,  that,  at  an  extraordinary  general  meeting  of  the  company,  it  had  been  resolved  to  increase 
the  capital  irom  10,000/.  to  100,000/.  The  capital  having  been  de  facto  increased,  new  shares 
having  been  issued  and  taken,  profits  having  been  made  upon  the  increased  capital,  and  dividends 
paid  on  such  profits  among  all  the  shareholders  for  four  years — Held^  that  the  shareholders 
must  be  taken  to  have  acquiesced,  and  could  not  now  object  to  the  irregular  manner  in  which 
the  shares  had  been  increased. 

Cancelling  Shares — Powers  of  Directors — UUra  Vires — Fraud. 

A  director  of  a  joint  stock  company  proposed  to  his  co-directors,  that,  for  the  benefit  of  the 
company,  each  of  them  should  take  a  certain  number  of  shares  to  be  held  in  trust  for  the  company ; 
and,  to  set  the  example,  he  signed  the  deed  for  2000  shares.  No  note  of  the  proposal  was  entered 
on  the  minutes,  nor  were  the  shares  handed  over  to  him.  No  other  director  followed  his 
example;  but,  subsequently,  he  being  still  a  director,  his  name  was  returned  to  the  stamp 
office  for  the  shares.  Afterwards,  having  ceased  to  be  a  director,  and  having  reason  to  know  that 
the  company  was  in  failing  circumstances,  he  procured  his  shares  to  be  cancelled  by  the  di- 
rectors:— Held^  upon  the  terms  of  the  company's  deed  of  settlement,  that  this  was  ultra  vires 
on  the  part  of  the  directors,  they  having  no  power  to  cancel  or  diminish  the  capital,  but  only 
to  forfeit  shares  for  the  benefit  of  the  company,  and  was  a  fhtud  on  £he  part  of  the  share- 
holder, who  was  accordingly  held  to  be  a  contributory  in  respect  of  those  shares. 
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the  capital  of  the  company  should  be  10,000!.,  in  shares 
of  U.  each,  but  with  a  power  for  a  general  meeting  of  the 
shareholders,  duly  convened  for  that  purpose  by  notices 
transmitted  to  the  shareholders  foiurteen  days  previously, 
not  less  than  fifty  shareholders  being  present,  by  a  majority 
of  two-thirds  of  the  then  shareholders  of  the  company,  to 
increase  that  amount  of  capital  to  100,0002. 


The  88th  clause  of  the  deed  declared  that  it  should  be 
competent  to  the  directors  to  exercise  certain  general 
powers,  "  and  generally,  when  the  deed  was  silent  or  did 
not  otherwise  provide,  to  act  in  the  direction  of  the  con- 
cerns of  the  company  in  such  manner  as  in  their  absolute 
discretion  they  should  think  most  conducive  to  the  interests 
of  the  society." 

The  95th  clause  provided,  that^  in  case  any  shareholder 
should  refuse  to  pay  any  call  or  instalment  made  or  called 
for,  as  there  referred  to,  with  the  interest  (if  any)  payable 
thereon,  and  should  continue  in  such  default  for  the  space  of 
two  calendar  months  after  the  day  appointed  for  payment 
of  such  call,  the  manager  should  send  to  every  such  share- 
holder a  notice  in  writing,  specifying  the  amount  due,  and 
requiring  payment  thereof  within  twenty-one  days  from 
the  date  of  such  notice,  on  pain  of  forfeiture ;  and  if  such 
amount  should  not  be  paid  within  the  time  so  specified,  it 
should  be  lawful  for  the  directors  to  declare  the^shares  in 
respect  of  which  such  instalment  and  interest  (if  any),  or 
any  part  thereof,  should  then  remain  unpaid,  to  be  forfeited, 
and  the  same  should  be  forfeited  accordingly  to  the  use  of 
the  society. 


The  98th  clause  empowered  the  directors  either  to  re- 
tain or  to  sell,  for  the  benefit  of  the  society,  all  such  shares 
as  should  be  declared  forfeited. 
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Under  date  the  16tli  of  May,  1851,  an  entry  was  found        1858. 
in  the  minute  book  of  the  company,  in  the  handwriting  of    ^^^^^^^-^ 
the  chairman,  and  signed  by  him,  from  which  the  following 
18  an  extract: — 


"At  an  extraordinary  general  meeting  of  the  share- 
holders of  the  AthencRum  Life  Assurance  Society,  held  at 
the  Company's  oflSces  on  the  16th  day  of  May,  1851, 

"  The  Rev.  J,  BaHlett  in  the  chair, 

"  Resolved, — I.  That  the  capital  stock  of  the  society 
be  increased  from  10,000/.  to  100,000t 

"Resolved, — II.  That  1400  shares  be  awarded  to  the 
original  promoters  of  the  society. 

"  Signed,         J".  BarUett,  Chairman." 

Notwithstanding  this  minute  was  entered  and  signed  by 
the  chairman  of  the  society,  it  now  appeared  that  no  such 
meeting  was  ever  held,  nor  were  either  of  such  alleged 
resolutions  ever,  in  fact,  passed. 


Case, 

AND  . 

Paimter'8 
Case. 


SUUemMt, 


In  the  interval  between  the  14th  of  May  and  the  middle 
of  the  month  of  July  following,  some  person  or  persons  un- 
known fraudulently  inserted  in  the  deed  a  skin  of  parch- 
ment, upon  which  was  engrossed  a  clause,  to  all  appearance 
forming  an  integral  part  of  the  deed,  and  purporting  to 
limit  the  liability  of  the  several  subscribers  to  the  deed  to 
the  amount  of  their  shares.  A  prospectus  also,  with  the 
names  of  the  secretary  and  several  of  the  directors  annexed 
to  it,  was  printed  and  publicly  circulated,  advertising  to 
the  public  the  advantages  of  the  society,  particularly  as 
regarded  the  limitation  of  the  liability  of  shareholders  by 
the  clause  above  mentioned,  which  it  set  out  in  extenso,  as 
being  an  extract  from  the  deed.     Agents  were  then  em- 
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ployed  on  behalf  of  the  company,  to  take  the  deed  into 
the  country,  to  invite  the  public  to  become  shareholders, 
and  to  procure  their  signatures  to  the  deed. 

In  July,  1851,  the  deed,  with  the  false  skin  apparently 
forming  an  integral  part  of  ity  was  accordingly  taken  into 
the  country;  and  on  the  5th  of  October,  1852,  it  was  finally 
returned  to  London  into  the  hands  of  the  directors. 


Upon  examination  of  the  deed,  in  the  month  of  Octo- 
ber, 1852,  the  false  skin  was  found  to  have  been  re- 
moved. 

In  the  meantime  many  persons  had  signed  the  deed, 
and,  eventually,  considerably  more  shares  than  the  original 
capital  of  10,000f.  were  subscribed  for  and  issued ;  the  com- 
pany prospered;  and  from  1851  to  1855,  dividends  were 
paid  to  all  the  shareholders  on  the  increased  capital 

In  the  summer  of  1855  the  company  was  in  embarrassed 
circumstances.  In  December  in  that  year,  a  committee  of 
investigation  sat  to  inquire  into  the  state  of  its  affaira  In 
January,  1856,  all  the  directors  resigned,  the  committee 
were  elected  in  their  stead,  and,  a  few  months  after- 
wards, they  passed  a  resolution  that  the  company  should 
be  wound  up.  Shortly  afterwards,  an  order  was  made  for 
winding  up  the  company  under  the  above-mentioned 
Act& 


In  settling  the  list  of  contributories,  it  was  determined  by 
the  Vice-Cbancellor  in  chambers,  that  a  Mr.  Cox,  a  Mr. 
Naylor,  and  a  third  gentleman,  who  had  signed  the  deed 
previously  to  October,  1852,  ought  not  to  be  placed  upon 
the  list,  it  being  proved  to  his  Honour's  satisfaction  that 
they  had  signed  the  deed  while  the  interpolated  skin  formed, 
to  all  appearance,  an  integral  part  of  that  instrument 
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The  questions  raised  by  the  present  motions  were,  as  to 
the  liability  of  two  persons  named  Pcuinter  and  Mich 
mand. 

Painter  had  been  placed  on  the  list  of  contributories  for 
850  shares,  part  of  the  estate  of  EUzabeih  Jtockley,  de- 
ceased, of  whom  he  was  administrator,  and  on  which  all 
calls  had  been  paid.  It  appeared  that  Elizabeth  Hockley 
had  signed  the  deed  in  1853,  after  the  false  skin  had  been 
removed. 


1858. 

Richmond** 
Casb, 

▲ND 

Paiktsb'8 
Case. 


JRichmond  had  been  placed  on  the  list  for  2100  shares, 
imder  the  following  circumstances  : — 

On  the  23rd  of  February,  1852,  he  had  purchased  and 
signed  the  deed  for  1000  shares,  which  he  eventually  sold, 
and  as  to  which  no  question  now  arose.  He  was  imme- 
diately elected  a  director  of  the  company.  In  October, 
1852,  he  signed  the  deed  for  2000  more  shares,  under  cir- 
cumstances which,  in  the  opinion  of  the  Courts  precluded 
him  from  insisting  that  the  deed  was  then  in  an  interpo- 
lated condition.  As  to  these  shares  he  deposed  to  this 
effect,  that,  in  October,  1852,  being  then  a  director,  and 
holding  the  1000  shares,  he  proposed  to  his  co-directors 
that  as  35,000  shares  had  then  been  subscribed  for,  they 
should  limit  the  issue  to  50,000,  and  that  the  directors 
should  subscribe  for  the  15,000  still  remaining  unissued, 
and  hold  them  among  themselves,  but  in  trust  for  the 
company,  in  order  to  keep  a  check  upon  the  officers  of  the 
company,  who  were  granting  them  too  freely;  that  he 
himself,  to  set  the  example,  subscribed  for  2000  shares;  but 
none  of  his  co-directors  followed  his  example;  and  after 
some  discussion,  fix)m  time  to  time,  the  scheme  was  aban- 
doned ;  that,  under  these  circumstances,  he  considered  the 
whole  transaction  null ;  and  the  fact  of  his  having  sub- 
scribed for  the  2000  shares  did  not  recur  to  his  mmd  till 
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1858.  June,  1855,  when,  on  searching  the  Joint  Stock  Begistra- 

RicHuoND*s  ^^^^  Office,  in  consequence  of  hearing  that  the  company 

Case,  ^j^g  likely  to  come  to  mischief,  he  found  his  name  returned 
AND  •'  ' 

Paintbb'8  as  the  holder  of  3000  sharea 
Cass. 


SiatemeiU. 


No  minute  appeared  in  the  minute-book  of  the  company 
in  reference  to  the  2000  shares,  or  to  the  proposal  above 
mentioned.  The  shares  were  not  handed  over  to  Rich- 
TTumd,  nor  did  be  make  any  payment  upon  them ;  but  in 
February,  1853,  he  being  still  a  director  of  the  company, 
a  return  was  made  to  the  Stamp  Office,  in  which  he  was 
returned  as  the  holder  of  3000  shares. 


In  August^  1854,  he  withdrew  from  the  direction;  and 
about  the  same  time  the  directors,  finding  that  he  was 
proposing  to  sell  the  J  000  shares,  in  order  to  prevent  his 
doing  so,  gave  him  a  bond,  under  the  seal  of  the  company, 
purporting  to  indemnify  him  from  all  liability  in  respect  of 
those  share& 


In  June,  1855,  finding  that  he  had  been  returned  to  the 
Registration  Office  as  the  holder  of  the  entire  number  of 
3000  shares,  and  having  heard  that  the  company  were 
likely  to  come  to  mischief,  and  that  there  were  ab-eady  an 
execution  against  the  company's  efiects,  and  four  or  five 
judgments  outstanding  against  the  company,  he  applied  to 
the  manager  to  get  the  2000  shares  cancelled.  The  direc- 
tors thereupon,  and  at  his  suggestion,  made  a  call  of  58. 
per  share  on  the  2000  shares.  Notice  of  the  call  was  sent 
to  him  by  the  manager,  with  a  note  to  him  from  the  lat- 
ter, to  the  effect,  that  the  board  thought  that  the  best  way 
to  solve  all  difficultiea  The  call  was  not  paid ;  and  on  the 
16th  of  August,  1855,  the  manager  wrote  to  Richmond, 
informing  him,  that  his  shares  had  been  forfeited. 

In  January  1856,  to  qualify  himself  to  sit  as  a  director. 
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RichTnond  purchased  and  signed  the  deed  for  the  remain- 
ing 100  of  the  2100  shares  with  which  ho  was  now 
charged. 

It  appeared,  that,  after  he  had  signed  the  deed  for  the 
2000  shares,  he  maintained,  when  complaints  were  made  of 
the  interpolation  of  the  false  clause,  that  such  a  fraud  was 
impossible,  and  that  no  such  clause  had  ever  been  inserted. 


Sll 
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Richmond's 
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Painter's 
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Statement, 


Mr.  Daniel,  Q.  C,  and  Mr.  Moxburgh,  now  moved,  on 
behalf  of  Richmond,  that  his  name  should  be  removed 
from  the  list  of  contributories  in  respect  of  the  2000,  part 
of  the  2100  shares,  for  which  he  had  signed  the  deed,  for 
the  following  reasons : — 

First,  He  had  signed  for  the  shares  in  question  in 
October,  1852,  and  there  was  no  evidence  that  the  feJse 
skin  had  then  been  removed,  and  the  deed  restored  to  its 
original  state. 

The  Vice-Chancellob. — Long  after  he  signed  the  deed 
for  those  shares,  he  maintained  that  the  clause  had  never 
been  inserted  in  it 


A.  Kgumetu, 


Mr.  Daniel — But  the  deed  was  destroyed  as  a  deed  of 
settlement  of  the  company  the  moment  the  false  skin  was 
inserted;  and  even  if  Richmond  executed  the  deed  after  it 
was  restored  to  its  original  state,  he  is  not  boimd  by  its 
provisions.  If  those  who  executed  the  deed  while  the  false 
clause  remained  interpolated  have  been  released  from  being 
contributories,  those  also  should  be  released  who  executed 
it  on  the  faith  of  their  execution.  This  is  a  partnership. 
The  number  of  partners  is  immaterial  Suppose,  then,  a 
case  of  four  partners,  and,  after  two  have  signed  the  deed  of 
partnership,  the  third  is  entrapped  into  signing  by  the  in- 
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sertion  of  a  £gdse  clause,  which  is  then  removed — ^would 
not  the  fourth,  signing  after  its  removal,  have  a  right  to 
say,  "*  I  signed  a  partnership  with  three  others,  and  I  ob- 
ject to  be  held  bound  to  become  a  partner  with  but  two/' 
Here  the  deed  is  no  longer  the  same  as  Richrrumd  signed. 
He  signed  a  deed  to  which  three  persons  were  parties  who 
are  now  held  never  to  have  been  parties — a  deed  which 
made  him  a  member  of  a  partnership  in  which  persons 
were  partners  who  are  now  held  never  to  have  been 
partners.  The  deed  he  signed,  the  partnership  he  joined, 
no  longer  exist. 


Secondly,  He  should  be  released  on  the  ground  of  the 
irregular  and  fraudulent  manner  in  which  the  capital,  of 
which  these  shares  formed  part,  was  increased.  To  in- 
crease the  capital  lawfully,  the  deed  required  the  sanction 
of  two-thirds  of  the  shareholders  present  at  an  extraordi- 
nary general  meeting  of  the  shareholders,  duly  convened 
according  to  the  forms  specified  in  the  deed.  None  of  those 
forms  were  observed.  No  meeting  was  ever  held.  The 
capital  was  irregularly  increased;  and  it  is  competent  to 
every  shareholder  to  dispute  the  transaction. 

The  Vicb-Chancellor.  —  Was  not  Richmond  a  di- 
rector? 

Mr.  Daniel, — But  he  was  not  cognizant,  as  director,  of 
frauds,  much  less  of  this  which  was  perpetrated  before  he 
joined  the  direction. 


Thirdly,  He  is  entitled  to  exemption,  upon  the  ground 
that  the  transaction  with  regard  to  the  2000  shares  was 
never  completed,  and  the  shares  have  since  been  cancelled. 
The  proposal  was,  that  each  director  should  take  2000 
shares  for  the  benefit  of  the  company,  to  be  held  in  trust 
for  the  company.     Richmond  signed  for  2000,  but  none 
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of  his  co-directors  followed  his  example;  the  scheme  was 
abandoned,  and  he  never  heard  of  it  again  till  his  name  was 
discovered  in  the  Registration  Office  returned  as  the  holder 
of  the  shares:  immediately  upon  which  he  procured  them 
to  be  cancelled.  This  he  was  entitled  to  do,  for  it  was 
never  intended  that  they  should  be  held  by  him,  except  for 
a  specific  purpose;  and  that  purpose,  owing  to  the  want  of 
co-operation  on  the  part  of  his  co-directors,  never  became 
possible.  Then,  as  to  the  powers  of  the  directors  to  cancel 
the  shares,  the  case  is  clear:  for,  by  the  95th  clause  of  the 
deed,  they  had  power,  in  the  event  which  happened,  to  de- 
clare shares  to  be  forfeited;  and,  if  that  clause,  for  any  rea- 
son, should  be  held  inapplicable,  by  the  38th  clause  they 
had  a  general  power,  wherever  the  deed  was  silent  or  did 
not  otherwise  provide,  to  act  in  the  direction  of  the  con- 
cerns of  the  society  in  such  manner  as  they,  in  their  abso- 
lute discretion,  should  think  most  conducive  to  the  interests 
of  the  society. 


1858. 

Richmond's 
Cabe, 

AND 

Painter's 
Case. 

Argument, 


Upon  this  part  of  the  case  they  cited  Beresford'a  case  (a), 
Davidson's  case  (6),  and  Cockbum's  case  (c),  the  case 
of  Robinson's  Executors  (rf),  and  the  case  of  Meux's 
Executors  (e). 


Mr.  Daniel,  Q.  C,  and  Mr.  Pigotty  now  moved, that  Pain- 
ter should  be  excluded  from  the  list  of  contributories,  rely- 
ing upon  the  same  arguments  as  those /r«^  adduced  in  sup- 
port of  the  previous  motion,  and  citing  Sheppard's  Touch- 
stone, Pigot's  case  (/),  Seaton  v.  Henson  (gr),  Doe  d.  Lewis 
V.  Bingha/nt  (h). 


March  ISth. 


(a)  2  M'N.  &  Gor.  197. 
(ft)  13  Jur.  722. 
(tf)  4  De  G.  &  Sm.  177. 
(</)2D.M.G.  517. 


(e)  Id.  522. 

(/)  Rep.  Part  xi.  2^  b. 

{g)  2  Lev.  220. 

(A)  4  B.  &  Aid.  672,  677. 
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Mr.  RoU,  Q.  C,  and  Mr.  W,  D.  Levris,  contra,  were  not 
heard. 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  circumstances  of  this  case  are  very  painful  The 
deed  of  settlement  belonging  to  the  company  is  proved  to 
my  satisfaction  to  have  been  tampered  with  since  its  first 
registration  in  May,  1851.  The  deed  was  then  registered 
in  the  form  in  which  it  now  stands ;  but  in  July  following, 
or  between  May  and  July  in  that  year,  some  person  or  per- 
sons, it  does  not  appear  who  they  were,  fraudulently  inserted 
in  the  deed  a  sheet  of  parchment  containing  a  clause  pur- 
porting to  limit  the  Uability  of  all  subscribers  to  the  deed 
to  the  amount  of  their  shares.  The  attention  of  the  public 
was  called  to  this  clause  by  a  printed  prospectus  announcing 
the  fact,  and  setting  out  the  clause  in  question,  which  it 
represented  as  an  extract  from  the  deed  ;  and  to  that  pro- 
spectus were  annexed  the  names  of  the  secretary  and  of 
several  other  persons  who  then  acted  as  directors  of  the 
company.  In  July,  1851,  the  deed,  with  the  interpolated 
sheet  to  all  appearance  forming  part  of  it,  was  sent  into  the 
country  to  be  signed  ;  and  on  the  5th  of  October,  1852,  it 
was  finally  returned  to  London^  and  came  again  into  the 
hands  of  the  directors. 


How  long,  during  the  interval  between  July,  1851,  and 
the  5th  of  October,  1852,  the  interpolated  sheet  remained 
in  appearance  part  of  the  deed  is  not  clear ;  but  three  per- 
sons,— Mr.  CoXf  Mr.  Naylor,  and  a  third  person, — are  dis- 
tinctly proved  to  have  signed  the  instrument  while  it  re- 
mained in  that  condition.  The  result  has  been,  that  those 
three  persons,  having  proved  that  they  executed  the  instru- 
ment when  it  contained  to  all  appearance  a  clause,  which,  in 
fact^  did  not  then  or  at  any  other  time  form  part  of  it,  have 
escaped  from  having  their  names  placed  upon  the  list  of 
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oontribuioiies,  the  contract  they  entered  into  not  being  of  the        1 858. 

description  specified  in  the  act  of  provisional  registration,    iuchmond's 

or  upon  which  the  business  of  the  company  was  ^||Br,  in  any        ^^» 

sense,  carried  on.  Painteb's 

Cabb. 

I  have  now  to  consider  the  effect  of  that  state  of  cir-       •^V'w^'- 
cumstances  with  reference  to  subsequent  subscribers  to  the 
deed. 

As  regards  original  subscribers,  who  signed  the  deed  in 
its  original  state,  and  before  it  had  been  tampered  with,  it 
is  clear  that  the  subsequent  alteration  did  not  invalidate 
their  signature,  or  affect  the  transaction  as  against  them. 
In  Doe  A  Lewis  v.  Bingham  (a),  the  question  was,  whether 
a  deed,  which  was  produced,  and  which  had  evidently  been 
tampered  with  by  interlineation  and  otherwise,  was  valid  as 
to  persons  who  had  executed  it  before  its  alteration;  and  the 
Court  held  that  it  was ;  for  it  would  be  absurd  to  say,  that 
the  alteration  of  a  deed  would  render  it  invalid  against  one 
who  had  previously  executed  it>  unless  his  position  was 
altered,  for  even  the  destruction  of  the  deed  would  not  have 
that  effect.  The  cancelling,  or  even  destruction  of  a  deed, 
does  not  prevent  an  estate  from  passing.  In  that  case, 
therefore,  it  was  held  that  the  alteration  had  no  effect  on 
those  who  previously  executed  the  deed. 

But  the  question  here — and  a  very  singular  one  it  is — 
relates  to  those  who  signed  the  deed  under  these  circum- 
stances. Three  persons  having  executed  the  actual  instru-. 
ment,  but  with  a  clause  interpolated  which  rendered  it  not 
the  instrument,  as  between  them  and  the  company,  which 
bound  the  rest  of  the  shareholders  inter  se, — at  some  subse- 
quent period  that  clause  is  removed,  and,  after  its  removal, 
the  instrument  is  executed  by  a  vast  number  of  persons. 
But  all  the  persons  who  so  executed  the  instrument  after 

(a)  4  B.  &  Aid.  672,  677. 
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the  removal  of  the  interpolated  clause, — ^whenever  that  remo- 
val took  place,— executed  a  deed  which  is  practically  the 
identical  iieed  which  was  registered  according  to  the  pro- 
visions of  tlie  Joint  Stock  Companies  Acts,  and  upon  which 
the  partnership  was  carried  on  from  the  year  1852  to  1855. 
During  the  whole  of  that  interval,  the  deed  appears  to  have 
been  in  its  original  state,  and  the  parties  appear  to  have 
been  carrying  on  the  partnership  in  the  manner  in  which 
the  deed  contemplated  that  it  should  be  carried  on,  with  this 
only  difference,  that  certain  persons  whose  signatures  ap- 
peared subscribed  to  the  deed  were  not,  as  I  have  since 
held,  partners  in  the  company  or  bound  by  the  deed. 


It  was  argued,  that  this  difference  is  most  material,  and 
materially  affects  the  position  of  those  who  subscribed  the 
deed  after  the  three  gentlemen  whom  I  have  held  not 
to  be  contributories ;  that  all  who  so  subscribed  the  deed 
subscribed  a  deed  to  which  those  three  gentlemen  purported 
to  be  parties — ^a  deed  which  purported  to  be  a  deed  of  part- 
nership in  which  those  three  gentlemen  were  partners; 
whereas  it  now  turns  out  that  they  were  not 


That  circumstance  certainly  introduces  a  question  of  some 
nicety,  and,  perhaps,  of  some  degree  of  novelty ;  but  it  ap- 
pears to  me  that  you  cannot  test  a  case  of  this  description 
upon  the  same  principle  which  you  would  apply  to  a  case 
of  private  partnership  of  four  or  five  partners  only.  In  a 
partnership  of  four  partners,  if  the  third  had  been  entrapped 
into  executing  a  deed  of  partnership  by  the  insertion  of  a 
false  clause,  which  was  afterwards  removed,  it  might  be 
argued  that  the  fourth,  signing  after  its  removal,  would  have 
a  right  to  say,  "I  joined  a  partnership  of  three  others,  and 
I  object  to  be  held  bound  to  become  a  partner  with  only 
two  others."  But  these  joint  stock  companies  differ  ma- 
terially in  many  respects  from  ordinary  partnerships,  and 
it  is  impossible  to  put  the  two  upon  the  same  footing ;   and 
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it  is  to  be  considered,  whether,  because  three,  four,  or 
five  persons  are  entitled  to  be  released  from  being  mem- 
bers of  a  joint  stock  company,,  upon  the  groimd  that 
they  were  entrapped  by  fraud  into  signing  a  ddH^which 
in  truth  omitted  what  it  professed  to  state  and  they  in- 
tended to  contract  for,  their  release  is  to  have  the  effect 
of  liberating  four  or  five  hundred  other  shareholders, 
who  afterwards  sign  a  deed  ex{»ressing  exactly  what  they 
intended  to  state,  and  who  then  proceed  to  carry  on  the 
partnership  upon  that  footing,  simply  because  they  miss 
five,  four,  or  three  partners,  or  even  one  partner — for  the 
argument  must  go  to  that  extent, — I  apprehend  it  would 
be  introducing  a  very  startling  and  a  very  novel  doctrine. 
In  many  of  these  cases  of  joint  stock  companies,  indi- 
viduals have  been  released  in  consequence  of  their  having 
been  firaudulently  induced  to  become  members;  and  yet,  in 
no  one  of  them,  has  it  been  held,  that,  because  individual 
members  have  been  released,  hundreds  who  have  not  heexL 
deceived — ^who  have  executed  only  that  deed  which  they 
expected  to  execute— can  claim  to  be  released,  simply  be- 
cause they  have  one  partner  less  than  they  intended. 
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Such  a  doctrine  applied  to  joint  stock  companies  would 
be  as  startling  as  novel;  and  it  appears  to  me,  that  it  could 
not  be  applied  to  the  case  before  me  without  leading,  to 
the  full  extent,  to  the  consequences  I  have  suggested.  Here 
only  three  persons  appear  to  have  executed  the  deed  during 
the  time  the  false  sheet  remained  interpolated.  In  cases 
like  these  fraud  cannot  be  presimied,  and  those  who  say 
they  have  been  deceived  and  defrauded  must  prove  that 
they  have  been  so,  and  those  only  who  do  so  prove  that 
they  have  been  deceived  and  defirauded  can  escape. 


Monstrous,  therefore,  as  is  the  firaud  in  this  case,  and 
leading  as  it  does  to  the  exclusion  of  three  persons  already 
firom  the  list  of  contributories,  I  cannot  hold  that  the  other 
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members  of  ibis  nmnerous  partnership  who  signed  the  deed 
after  it  was  restored  to  its  original  state,  and  after  the  re- 
moval^ that  which  defrauded  the  others,  are  entitled  to 
escap^Kerely  because  they  have-  lost  three  contributorieGt, 
whom  they  believed  to  be  members,  like  themselves,  of  the 
company. 


As  regards  Pomier's  case,  it  is  clear  that  his  testatrix 
executed  the  deed  after  it  had  been  restored  to  its  original 
condition.  The  deed  was  in  its  ori^al  condition  at  the 
dose  of  the  year  1852,  and  she  did  not  execute  it  till  1863 ; 
and  there  is  nothing  to  show  that  she  supposed  it  to  con- 
tain any  clause  limiting  the  liability  of  shardiolders,  or 
varying  the  nature  of  the  partnership  as  constituted  by 
the  deed  in  its  original  form. 


Richmondfa  case  stands  somewhat  differently  as  to  the 
execution  of  the  deed.  He  executed  it,  in  respect  of  the 
2000  shares  from  which  he  now  seeks  to  be  relieved,  in 
October,  1852  ;  but  at  present  I  must  assume — and  there 
is  sufficient  ground  for  assuming — ^that  he  also  executed 
after  the  deed  was  restored  to  its  original  condition.  [His 
Honour  mentioned  the  facts  on  which  he  founded  this  as- 
sumption, and  proceeded :]  And  beyond  that  I  have  Richr 
mond's  own  evidence  against  him,  for,  when  the  fraud  was 
discovered,  and  complaints  made  to  the  directors  on  the 
subject,  his  reply  throughout — and  this  was  after  he  had 
signed  the  deed  for  the  2000  shares — was,  that  so  abomin- 
able a  fraud  could  never  have  been  perpetrated,  that  the 
deed  had  never  been  so  tampered  with,  involving,  of 
course,  this  assertion,  that  he,  too,  had  executed  the  deed 
in  its  original  form,  and  without  any  such  fraudulent 
clause.  Aft.er  that,  it  would  be  difficult  for  him  to  succeed 
in  establishing  that  he  executed  the  deed  while  the  addi- 
tional clause  remained  interpolated ;  and  from  what  he  has 
himself  said,  I  must  consider  that  he  executed  it  under  the 


CASES  m  CHANCERY. 


319 


same  circumstances  as  Pai/nie^a  testatrix,  namely,  as  it 
stands  registered. 


The  next  question  with  r^ard  to  iZicAmoiia— and  it  is 
one  which  affects  Pcmvter  also— relates  to  the  fraudulent 
increase  of  the  capital  of  the  company. 

The  deed  provided  that  the  capital  of  the  company 
should  be  10,000Z.,  subject  to  a  proviso,  that  it  should 
be  competent  to  a  general  meeting  of  the  shareholders, 
by  a  majority  of  two-thirds  of  the  shareholders  duly  con- 
vened for  the  purpose,  as  mentioned  in  the  deed,  to  increase 
that  amount  to  100,0002.  That  being  so,  another  scandalous 
£raud  is  perpetrated,  traceable,  in  this  instance,  I  deeply  re- 
gret to  see,  to  a  clergyman  who  was  chairman  of  this  con- 
cern. He  enters  in  the  minute-book  of  the  company  a 
minute,  in  his  own  handwriting,  purporting  to  be  a  minute 
of  an  extraordinary  general  meeting  for  increasing  the 
capital  of  the  company,  and  representing  resolutions  to  have 
been  duly  passed  at  that  meeting  for  increasing  the  capital 
to  100,000Z.,  concluding  with  a  vote  of  thanks  to  himself  as 
chairman — ^all  entered  by  himself,  and  signed  by  himself 
as  chairman.  In  that  minute,  so  far  as  at  present  appears, 
there  is  not  one  word  of  truth.  No  such  meeting  ever  took 
place,  and  the  whole  transaction  is  but  another  instance  of 
the  frauds  that  have  been  perpetrated  in  this  concern. 

It  is  quite  true,  that,  inasmuch  as  it  required  the  sanc- 
tion of  two-thirds  of  the  shareholders  present  at  an  extra- 
ordinary general  meeting  duly  convened,  to  increase  the 
capital,  there  having  been  no  such  meeting,  and  the  capital 
having,  therefore,  been  irregularly  increased,  it  was  compe- 
tent to  any  shareholder  to  dispute  it,  had  he  thought  fit  to  do 
so.  But  the  capital  is  de  facto  increased.  De  facto  new  shares 
are  issued  and  taken,  the  company  goes  on  and  prospers,  and 
from  1851  to  1855  dividends  are  made,  and  paid  to  all  the 
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shareholders,  on  the  increased  capital ;  and  I  think,  upon 
that^  it  must  be  assumed  that  the  original  shareholdexs—r 
the  persoi^  entitled  to  complain  of  the  increase  of  capital 
—were  coment  to  abstain  from  inquiring  into  the  mode  in 
which  it  had  been  done.  They  accepted  the  subscriptions 
from  the  public,  they  made  profits  on  them,  and  divided 
these  profits,  and  without  looking  to  the  cases  of  partner- 
ship, which  establish  that  partners  by  their  dealing  may 
dispense  with  the  express  provisions  of  their  deed,  it  is  dear 
that  these  original  shareholders,  having  gone  on  for  four 
years  upon  that  footing,  and  dividing  profits  upcm  the  in- 
creased capital,  must  be  taken  to  have  acquiesced  in  the 
irregular  mode  in  which  the  capital  was  increased  The 
particulars  of  that  transaction  may  have  been  unknown 
to  them;  but  they  knew  the  capital  had  been  increased  in 
fact,  and  were  content  not  to  inquire  how  it  had  been  done. 
The  shareholders  cannot  be  considered  as  relieved  from 
inquiring  whether  that  general  meeting  had  ever  been  held. 
Every  shareholder  must  be  supposed  to  have  known  that 
such  a  meeting  could  not  be  held  without  notice.  Every 
shareholder  must  have  known  whether  he  had  been  in- 
vited to  attend  such  a  meeting  or  not ;  and  to  hdd  that 
these  original  shareholders  did  not  acquiesce  in  the  irregu- 
lar mode  in  which  this  capital  was  increased,  would  be 
giving  them  an  opportunity  to  do  that  which  would  be,  in 
fact,  a  fraud  upon  all  those  who  were  admitted  into  the 
company  as  subscribers  of  the  additional  capital 


It  seems  to  me,  therefore,  that  neither  Richmond  nor 
.PcmUer  can  claim  to  be  released  on  the  ground  of  the 
increase  of  capital. 

Another  ground  upon  which  Richifnond  claims  exemp. 
tion  in  respect  of  the  2000  shares  with  which  he  is  now 
charged  is,  that  those  shares  were  cancelled  by  the  directors. 


In  reference  to  that  part  of  his  case,  the  facts  are  these : 
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Qriginallj,  in  Febnmry,  1852,  he  signed  the  deed  for  1000 
fiharesf,  which  he  afterwards  sold,  and  as  to  which  no  qoefr- 
tion  now  arises.  Having  paid  for  those  shares^  aad  signed 
the  deed  for  them,  he  afterwards  bec%mLe  a  director  of  the 
company.  He  appears  to  have  been  a  person  in  ^Hbom  the 
other  directors  placed  considerable  confidence,  in  respect  of 
his  position  and  intelligence ;  and  in  October,  1852,  it 
seems,  according  to  his  own  evidence,  to  have  occurred  to 
him  as  desirable,  that  the  directors  should  take  a  certain 
number  of  shares  among  themselves  to  prevent  improper 
jobbing,  and  with  the  view  ultimately  of  converting  the 
company  from  a  share  company  to  a  mutual  insurance 
company;  and  accordingly  he  proposed  that  every  director 
should  take  2000  shares.  No  minute  appears  to  have 
been  entered  on  this  subject;  but  Richmond  signs  the  deed 
for  2000  sharea  He  did  that  in  October,  1852.  He  says, 
the  idea  was,  that  the  directors  were  to  hold  the  shares  to 
be  so  taken  by  them  for  the  benefit  of  the  company;  but 
the  directors  did  not  enter  any  note  to  that  effect  upon  the 
minutes,  and  the  result  was,  as  between  Richmond  and 
the  other  shareholders,  that  he  was  in  a  position  to  deal 
with  the  2000  shares  as  his  own.  The  shares  were  not 
handed  over  to  him;  but,  in  February,  1853,  he  being  then 
himself  a  director,  a  return  was  made  to  the  Stamp  Office, 
in  which  he  was  returned  for  the  2000  shares,  as  well  as  his 
original  1000,  so  that  he  there  appeared  to  all  the  world 
to  be  the  holder  of  3000  shares.  In  August,  1854,  he 
withdrew  from  being  a  director.  About  the  same  time  he 
talked  of  selling  his  1000  shares ;  and  then  it  was  (although 
I  do  not  say  it  is  material  to  enter  into  that  transaction), 
that  he  took  a  bond  of  indemnity  from  the  directors,  under 
the  seal  of  the  company,  in  respect  of  those  1000  shares, 
which  they  were  averse  to  his  selling.  In  August,  1855, 
the  transaction  occurred  with  reference  to  the  cancelling  of 
the  2000  shares  for  which  he  had  signed  in  October,  1852. 
What  took  place  was  this  : — He  was  registered  as  the  pro- 
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prietor  of  those  2000  shares;  and,  according  to  his 
own  accomit^  he  was  first  led  to  consider  his  position  in 
consequence  of  a  firiend  suggesting  to  him  that  the  com- 
pany was  not  going  on  satisfactorily,  that  the  clergyman 
was  managing  matters  in  a  very  unsatisfiBMH^ory  way,  and 
if  they  did  not  take  care  they  would  come  to  mischief  He 
then  began  to  consider  his  position ;  and  in  June,  1855,  he 
sent  to  the  Registration  Office,  and  found  himself  registered 
for  these  2000  shares.  In  the  meantime,  in  addition  to 
what  his  friend  had  suggested  to  him,  he  is  further  in- 
formed of  this  fact,  that  there  was  actually  an  execution 
against  the  company's  effects,  and  that  four  or  five  judg- 
ments were  then  outstanding  against  the  company.  He 
then  thinks  it  right  to  get  rid  of  his  shares,  and  it  occurs 
to  him  that  his  mode  of  doing  so  will  be  by  means  of  the 
clause  relative  to  forfeiture  contained  in  the  deed;  and  he 
himself  suggested  the  plan  for  getting  rid  of  his  liability 
on  that  footing. 


It  was  argued,  that,  looking  to  the  original  agreement 
upon  which  he  signed  for  the  2000  shares,  he  was  entitled, 
as  between  himself  and  the  directors,  to  have  those  shares 
cancelled,  because,  in  truth,  it  was  never  intended  that  they 
should  be  held  by  him,  except  for  a  specific  purpose.  But 
the  answer  is,  that  he  has  not  dealt  upon  that  footing ;  there 
is  no  trace  of  the  shares  having  been  taken  upon  that  footing, 
nor  does  he  attempt  to  get  rid  of  them  upon  that  ground. 


Then,  the  observations  of  Lord  St  Leonards^  in  the  case 
oi  R(M7i8(m' 8  Executors  (a),  are  strictly  applicable;  and 
the  decision  in  that  of  Meux'a  ExecutorsQ))  does  not  apply. 
In  the  latter  case,  Lord  St  Leonards  notices  the  fact,  that 
the  whole  transaction  relative  to  the  500  credit  shares  had 
been  kept  private,  the  shareholders  knew  nothing  about  it^ 
it  was  known  only  to  Meux  and  his  co-directors ;  and  when 

(a)  2  D.  M.  G.  517.  (h)  Id.  522. 
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his  500  credit  shares  were  cancelled  by  his  co-directors,  no 
one  had  been  misled  or  injured  by  what  had  previously 
taken  place,  but  every  one  stood  exactly  as  he  had  stood 
befora  Then, — and  it  was  upon  this  ground  that  Lord  St 
Leonards  mainly  relied, — the  executors  of  Meux  were  told 
by  those  very  directors  who  had  joined  with  the  deceased 
in  the  irr^^ular  proceeding,  that  their  testator  held  20 
shares, — ^which  the  Lord  Chancellor  held  to  be  a  represen- 
tation that  he  held  20  shares  and  no  more, — and  upon  the 
fSuth  of  that  representation  they  distributed  the  assets; 
and  yet^  seven  years  after  the  assets  had  been  distributed 
by  the  executors,  upon  the  fiedth  of  the  representation  so 
made  to  them  by  the  directors,  the  claim  was  brought  in 
respect  of  the  whole  of  the  500  shares.  Under  those  cir- 
cumstances. Lord  St  Leonards  held  the  executors  dis- 
chaiged  from  all  liability  in  respect  of  those  shares :  but 
he  admitted  the  case  to  be  one  which  tried  the  doctrine 
of  law  and  equity  very  strongly,  Meux  himself  having 
been  one  of  the  original  wrongdoers ;  and  that  he  might 
have  hdid  otherwise  had  the  daim  been  asserted  imme- 
diately after  the  occurrence  of  the  transaction. 


1858. 

Richmond's 
Case, 

AND 

Paintes*8 
Cabb. 

JudgmetU, 


hi  the  present  case,  I  find  none  of  those  incidents  on 
which  Lord  St  Leonards  relies  in  the  case  of  Meux's  Ex- 
ecutors.  Here  the  transaction  as  to  the  2000  shares  is  not 
kept  private  from  the  general  body  of  shareholders.  Itich- 
mond  is  published  to  the  world  as  the  holder  of  those  shares, 
and  the  only  question  is,  whether  he  has  got  rid  of  them. 


Several  clauses  in  the  deed  have  a  bearing  on  this  part 
of  the  case,  but  the  clause  immediately  relating  to  forfeiture 
is  the  95th.  By  that  clause  it  is  provided,  that  in  case 
any  shareholder  shall  refuse  to  pay  any  call  or  instalment 
made  or  called  for  as  there  referred  to,  with  the  interest  (if 
any)  payable  thereon,  and  shall  continue  in  such  default 
for  the  space  of  two  calendar  months  after  the  day  ap- 
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185a 

Richmond's 
Case, 

AND 

PAniTBB'S 

CA8B. 

JudgmetiL 


pointed  for  payment  of  such  call,  the  manager  shall  send  to 
every  SHch  shareholder  a  notice  in  writing,  specifying  the 
amount  due,  and  requiring  payment  thereof  within  twenty- 
one  days  from  the  date  of  such  notice,  on  pain  of  for- 
feiture ;  and  if  such  amount  be  not  piad  within  the  time  so 
specified,  it  shall  be  lawful  for  the  directors  to  declare  the 
shares,  in  respect  of  which  such  instalment  and  interest  (if 
any)  or  any  part  thereof  shall  then  remain  unpaid,  to  be 
forfeited,  and  the  same  shall  be  forfeited  accordingly  to 
the  use  of  the  society. 


Then,  by  the  98th  clause,  **  the  directors  are  empowered 
either  to  retain  (^  Bell,  for  the  benefU  of  the  society,  sii  sach 
shares  as  shall  be  declared  forfeited^' 


The  meaning  of  these  two  clauses  is  clear.  There  is  no 
power  whatever  given  to  the  directors  to  cancel  any  sharea 
The  deed  contemplates  the  possibility  of  the  directors  think- 
ing it  for  the  benefit  of  the  company  to  declare  shares  to  be 
forfeited — ^not  for  the  purpose  of  relieving  any  shareholder 
from  liability — but  for  the  benefit  of  the  company.  It 
contemplates  that  a  time  will  come  when  the  shares  will  be 
of  more  value ;  and  it  provides,  that,  when  that  time  has 
come,  and  when  it  will  be  for  the  benefit  of  the  company, 
the  directors  shall  have  power  to  deal  with  the  shares  and 
sell  them ;  but  it  gives  them  no  power  whatever  to  cancel 
a  single  share,  or  to  diminiRh  in  any  way  the  capital  of  the 
company. 

I  was  referred  subsequently  to  the  38th  clause,  which 
vests  certain  general  powers  in  the  directors,  and  concludes 
by  empowering  them  "  generally,  when  these  presents  are 
silent^  or  do  not  otherwise  provide,  to  act  in  the  direction 
of  the  concerns  of  the  society  in  such  manner  as  in  their 
absolute  discretion  they  shall  think  most  conducive  to  the 
interests  of  the  society/'    But  in  reference  to  that  clause,  it 
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18  dear  that  the  directors  did  not  think  it  ''conducive  to 
the  intereete  of  the  society"  to  release  Richrriond  in  re- 
spect of  these  shares,  because  they  had,  only  a  very  short 
time  previously,  given  him  a  bond  of  indemnity  to  induce 
him  to  hold  thenu  No  such  notion  ever  Altered  their 
minda  MichmoTid  had  evidently  great  influence  with 
thenL  They  wished  to  do  what  was  right  between  them- 
selves and  him,  and  for  his  benefit  they  released  him  and 
cancelled  his  shares^  not  forfeiting  them  for  the  benefit  of 
the  society,  or  with  the  view  of  transferring  them  to  others, 
or  selling  or  disposing  of  them,  but  simply  attempting  to 
do  that  which  they  had  no  power  to  do  under  the  deed. 
And  having  so  done,  they  return  him  to  the  Begistration 
Office,  in  their  next  return,  as  holding  only  his  original 
1000  shares.  I  apprehend  that  this  transaction  on  the  part 
of  the  directors  is  entirely  ultra  vires,  the  whole  object  of 
it  being  to  release  Richmond,  which  they  were  no  more 
competent  to  do  than  they  were  to  release  any  of  the  ordi- 
nary shareholders  in  the  company.  The  whole  transaction, 
therefore,  was  simply  void. 


1868. 

Bxghmond's 
Casb, 

PAniTBB'8 

Cjyu. 


With  regard  to  Cockbv/nCs  case  (a),  the  first  question 
there  put  by  the  Vice-Chancellor  was  this  : — "  Is  there  any 
evidence  of  an  intended  fraud,  or  of  the  company  having  been 
in  £a.iling  circumstances,  and  Mr.  Cockhum  wishing  to  be 
therefore  out  of  it?"  Was  this  company,  I  ask,  in  failing 
circumstances  when  Richmond  procured  these  shares  to  be 
cancelled  ?  There  was  an  execution  in  the  house,  and  four 
or  five  judgments  outstanding  against  the  company.  I  do 
not  wish  to  use  a  harsh  expression  with  reference  to  one 
who  appears  in  tins  instance  to  have  been  an  injured  man  ; 
but,  looking  to  these  circumstances,  this  certainly  is  a  case 
in  which,  to  the  eye  of  this  Court,  there  is  fraud.  That  a 
gentleman  who  had  been  a  director  in  the  company,  and 
only  ceased  to  be  a  director  in  August,  1854,  who  held 

(a)  4  D.  G.  &  Sm.  177. 
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1858. 

Richmond's 
Casb, 

AND 

Paintek's 
Casb. 

JudgmmU, 


1000  shares,  and  had  a  great  interest  in  the  company,  and 
was  of  such  weight  and  influence  with  the  directors,  that 
they  gave  him  a  bond  of  indemnity  to  induce  him  to 
retain  his  1000  shares,  should  employ  that  influence  to  pro- 
cure those  who  had  been  his  brother  directors  to  cancel 
other  shares  of  his,  at  a  time  when  he  knew  the  oompany  to 
be  in  failing  circumstances,  was  a  fraud  in  the  contempla- 
tion of  this  Court 


I  hold  that  the  cancelling  of  these  shares  was  beyond  the 
powers  of  the  directors,  and  therefore  RichTOond  must  re- 
main on  the  list  in  respect  of  the  2000  shares,  as  well  as  in 
respect  of  the  100  shares  that  he  purchased  afkerwarda 

The  result  is,  that  the  list  will  remain  as  it  now  stands  as 
regards  both  Richmond  and  Pai/nter,  and  both  the  applica- 
tions will  be  refused. 


KENDALL  v.  THE  CRYSTAL  PALACE  COMPANY. 

X  HE  Plaintiff  was  a  shareholder  in  The  Crystal  Palace 
Compam,y.  The  Defendants  were  the  company  and  its 
directors. 

The  bill  stated,  that>  by  letters  patent  or  royal  charter 
of  incorporation,  under  the  great  seal,  dated  16  Yict,  the 


March  26th, 

Charter^  Con- 
structum—' 

Lord's  Day^ 
Tickets  of  Ad- 

missum — Mo- 
meg  Pcu/fnenl^ 

Surrmder  of 

Shares— Pub- 

He  Company. 

A  charter  of  incorporation  was  granted  to  the  company  on  condition  that  no  person  should 
be  admitted  to  the  company's  building  or  groimds  on  the  Lord's  day  in  consideration  of  any 
money  payment,  whether  made  direcUy  or  indirectly,  unless  the  sanction  of  the  legislature 
should  have  been  obtained.  The  company  having  obtained  an  Act  of  Parliament,  author- 
ising their  directors  to  agree  with  the  proprietors  of  any  shares  or  stock  for  the  conversion 
thereof  into  tickets  of  admission  for  life  or  years  for  such  proprietor  or  his  nominee,  but  pro- 
viding that  nothing  therein  contained  should  relieve  the  company  from  any  condition  con- 
tained in  the  charter,  advertisements  were  issued  by  the  directors,  offering  to  accept  the  sur- 
render of  shares  in  exchange  for  tickets  of  admission  for  a  term  limited,  to  be  made  out  to 
bearer,  and  to  be  available  &r  Sundays  as  well  as  ordinary  days : — Held,  that  the  admission  of 
any  person  on  Sunday  by  means  of  such  a  ticket  as  proposed  would  occasion  a  forfeiture  of  the 
company's  charter;  and  upon  bill  filed  by  a  shareholder,  the  company  was  restrained  from  ac- 
cepting a  surrender  of  any  shares  in  exchange  for  such  tickets  of  admission. 
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0(»npany  was  incorporated,  subject  to  the  conditions  con-         1858. 
tained  in  their  deed  of  settlement  and  in  the  said  letters      ^l^^ 
patent;  and  it  was  thereby  declared,  that  the  said  charter         ^ 
was  granted  on  the  condition  that  no  spirituous  or  other    Palace  Co. 
fermented  or  intoxicating  liquors  should  be  furnished  to  the 
persons  visiting  the  building  or  grounds  of  the  company ; 
and  that  no  person  should  be  admitted  to  the  said  building 
or  grounds  on  the  Lord's-day  in  consideration  of  any  money 
payment^  whether  made  directly  or  indirectly,. tmless  the 
express  sanction  of  the  Legislature  should  have  been  ob- 
tained for  admission  on  such  consideration,  and  then  only 
from  the  time  warranted  by  the  Act  of  Parliament 

The  bill  then  stated,  that,  by  The  Crystal  Palace  Com- 
pa/ay'a  Ad,  1856,  after  reciting,  amongst  other  things,  that 
it  was  expedient  that  the  company  should  be  enabled  to 
grant  to  the  proprietors  of  shares  or  stock  therein,  tickets 
of  admission  to  their  buildings  and  grounds  for  life,  or  for 
certain  definite  terms  of  years,  in  lieu  of  the  interest  in  the 
capital  of  the  company  held  by  the  proprietors  who  might 
be  willing  to  acquire  such  tickets  of  admission,  it  was 
enacted  by  the  11th  section  as  follows  : — ''It  shall  be  law- 
ful for  the  directors  to  agree  with  any  proprietor  absolutely 
entitled  to  shares  or  stock  in  the  company  for  the  conver- 
sion thereof,  or  of  any  part  thereof,  into  a  ticket  of  admis- 
sion into  the  buildings  and  groimds  of  the  company,  for 
such  proprietor,  or  the  nominee  of  such  proprietor,  either 
for  life,  or  for  such  term  of  years  as  may  be  determined  on, 
and  subject  to  such  conditions  as  may  be  agreed  on ;  and  the 
shares  or  stock  so  converted  shall  be  extinguished,  and 
cease  to  form  part  of  the  capital  of  the  company,  or  to  be 
entitled  to  any  interest  or  dividend,  or  to  confer  the  right 
of  attending  the  meetings  or  voting  at  the  meetings  of  the 
company,  unless  these  rights  shall  be  reserved  in  the  agree- 
ment between  the  company  and  such  proprietor:  Provided 
always,  that  no  such  agreement  shall  be  entered  into,  or 
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1 858.        conversion  of  shares  into  life-tickets  be  ethcted,  tinless  a  ma- 
fi^^H^^     jority  of  the  proprietors  of  the  company  in  general  meeting 
J'*  assembled,  with  due  notice  of  the  matter,  shall  have  given 

Palacb  Ck>.  general  authority  to  the  directors  to  effect  such  conv^sion.'' 
And  by  the  I4th  section  it  was  enacted  as  follows: — ''Pro- 
vided always,  and  it  is  hereby  declared,  that  nothing  her^ 
contained  shall  alter  or  invalidate  the  said  deed  of  settle- 
ment or  charter,  or  shall  relieve  the  company  fix>m  any 
covenants  or  conditions  contained  therein  respectively,  ex- 
cepting in  so  far  as  the  said  deed  and  charter  are  expresdy 
varied  by  this  Act." 

The  bill  then  stated,  that,  in  December,  1857>  the  direc- 
tors circulated  among  the  shareholders  their  report^  dated 
7th  of  December,  1857,  to  the  general  meeting  of  share- 
holders, "to  be  held  on  the  17th  of  December,  1857;  jn 
which,  after  setting  out  the  11th  section  of  the  company's 
Act  of  1856,  they  stated,  that,  in  coDformity  witli  the  power 
conferred  by  that  section,  they  proposed,  that,  in  respect  of 
every  ordinary  and  preference  share  which  should  be  agreed 
to  be  extinguished  in  terms  of  the  above-mentioned  section, 
a  ticket  should  be  issued  to  the  proprietor  of  such  shares 
entitling  him  to  a  certain  number  of  gratuitous  admissions 
to  the  palace  and  grounds  on  all  ordinary  shilling  days;  that 
after  the  full  number  of  admissions  for  which  it  was  issued 
had  been  made  use  of,  the  ticket  should  expire  and  be  re- 
turned to  the  company ;  the  ticket  to  be  available  without 
the  necessity  of  the  proprietor's  personal  presence,  and  to 
be  allowed  to  be  lent  and  used  by  a  party  of  persons  of  any 
number  at  a  time,  provided  the  number  did  not  exceed  that 
of  the  admissions  still  due  to  the  ticket ;  that  the  right  to 
use  the  tickets  should  not  extend  beyond  three  years  from 
their  issue;  that  60  admissions  for  an  ordinary  share,  and 
120  for  a  preference  share,  would  be  a  fair  number  to  be 
adopted  for  the  first  issue;  and  that  a  list  should  be  at  once 
opened:    after  which  the  report  proceeded  as  follows: — 
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"Admission  on   Sundays. — ^The  directors  further  reoom-        IS6S. 
mend,  that  a  resolution  of  the  board  be  passed,  authorising      bmxdajll 
admission  by  these  tickets  to  the  palace  and  grounds  on  ^     ^ 
Simday  afternoons,  after  half-past  one  o -dock^  as  a  grar    Pauujb  Co. 
tuitous  privilege,  and  without  any  money  payment  to  be 
made,  directly  or  indirectly,  to  the  company  £Dr  such  privi- 
lege, the  number  of  persons  admitted  by  each  ticket  being, 
however,  recorded  upon  it''  The  bill  stated,  that  this  report 
was  read  to  the  general  meeting  of  the  shareholders  held  on 
the  I7th  of  December,  1857,  when  a  resolution  was  passed, 
authorising  the  board  of  directors  to  agree  with  any  pro- 
prietor for  the  conversion  of  his  shares  in  the  company  into 
tickets  of  admission  to  the  building  and  grounds  of  the 
company,  pursuant  to  the  11th  section  of  the  company's 
Act ;  and  that  the  board  of  directors  should  be  requested  to 
pass  a  resolution  authorising  admission  by  these  tickets  to 
the  palace  and  grounds  on  Sunday  afternoon,  as  a  gratuitous 
privil^e,  and  without  any  money  payment  to  be  made, 
directly  or  indirectly,  to  the  company  for  such  privilege. 

The  bill  stated,  that  an  advertisement  had  appeared  in  the 
Times;  and  a  circular  of  such  advertisement  had  been  dis- 
tributed to  the  shareholders,  with  a  copy  of  the  11th  section 
of  the  company's  Act  annexed,  to  the  effect,  that,  pursuant  to 
the  resolution  passed  at  the  meeting  of  the  17th  of  Decem- 
ber, and  under  the  1 1th  section  of  the  Act,  the  directors  were 
prepared  to  receive  applications  for  the  surrender  of  shares 
in  the  company,  in  exchange  for  tickets  of  admission,  on  the 
following  terms : — "Admission  on  ordinary  days: — For  each 
original  share  surrendered,  a  ticket  authorising  sixty  ad- 
missions to  the  building  and  grounds  on  all  ordinary  day8> 
when  the  price  of  admission  is  not  more  than  one  shilling; 
for  each  preference  share  surrendered,  two  similar  tickets  of 
admission.  The  directors  can  only  receive  applications  for 
these  tickets  firom  a  registered  shareholder,  but  the  tickets 
themselves  will  be  made  out  to  bearer.     Admission  on  Sun- 
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1858.       days : — In  accordance  with  the  opinion  expressed  at  the  last 

]^J^^     general  meeting  of  shareholders,  the  directors  have  passed  a 

„     ^*  resolution   authonsinc:  admission  by  these  tickets  to  the 

The  Cbtstal  °  "^ 

Palace  Co.    palace  and  grounds  on  Sunday  afternoons."' 

The  bill  alleged  that  the  Defendants  had  recdved  many 
applications  for  the  proposed  tickets,  and  intended  to  issue 
such  tickets,  and  to  admit  the  holders  to  the  building  and 
grounds  on  the  Lord's-day;  but  that  the  express  sanction  of 
the  L^slature  had  never  been  obtained  for  the  proposed 
admission,  or  for  any  admission,  to  the  building  or  grounds 
on  the  Lord's  day  in  consideration  of  any  money  payment 

The  bill  charged,  that  such  admission  would  occasicm  the 
forfeiture  of  the  company's  charter  of  incorporation;  and 
that  many  persoDS  were  watching  to  see  whether  there 
would  be  any  violation  of  the  condition  against  Sunday  ad- 
missions, and  intended  to  raise  the  question  of  the  forfeiture 
of  the  charter  in  case  this  proposal  should  be  carried  into 
effect 

The  bill  prayed  that  the  Defendants  might  be  restrained 
from  accepting  the  surrender  of  any  shares  or  share  in  the 
company,  in  exchange  for  tickets  of  admission  on  the  terms 
specified  in  the  advertisement  of  the  17th  of  February, 
1858,  and  from  issuing  any  tickets  of  admission  on  such 
terms,  and  from  admitting  any  person  to  the  building  or 
groimds  on  the  Lord's-day  in  consideration  of  any  money 
payment  whether  made  directly  or  indirecUy,  unless  the 
express  sanction  of  the  Legislature  should  have  been  ob- 
tained for  admission  on  such  consideration. 

The  Defendants  demurred  generally  for  want  of  equity. 

The  Plaintiff  gave  notice  of  motion  for  an  injunction,  as 
prayed  by  the  bill. 
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Mr.  JameSy  Q.  C,  and  Mr.  Eemmvng,  in  support  of  the  1858. 

demurrer,  contended,  that,  there  being  now  an  Act  of  Par-  ^JI^I^ 

liament  enabliner  the  company  to  convert  shares  into  trans-  „     ^^' 

ferable  tickets  for  life  or  years,  the  proposed  issue  of  tickets  Palaob  Co. 

of  admission  for  every  day,  including  Sunday,  in  exchange  Argvmeiu. 
for  shares,  was  not  a  violation  of  the  conditions  contained 
in  the  diarter. 

Such  conditions  were  always  construed  strictly  :  Regma 
V.  The  Eastern  Archipelago  Compcmy(a);  much  more  here, 
where  the  penalty  ¥ras  raised  from  a  fine  of  2001.  (b)  to  the 
forfeiture  of  the  entire  property  of  the  company,  exceeding 
a  million  of  money.  And  the  condition  in  this  charter  did 
no  more  than  repeat^  but  with  feur  more  severe  and  stringent 
penalties,  the  provisions  of  existing  Acts  for  regulating 
places  of  public  entertainment,  and  for  preventing  abuses 
or  profanations  of  the  Lord's-day  (c).  The  course  the  De- 
fendants proposed  to  take  would  not  violate  any  of  those  pro- 
visions. They  proposed  to  admit,  not  the  public  generaUy, 
but  only  a  select  class,  which  was  not  within  any  of  those 
Acta  If  shareholders  accepted  their  proposal,  the  only 
result  would  be  a  conversion  quoad  such  shareholders  of 
their  rights  into  privileges  like  those  of  the  subscribers  to 
the  Zoological  Gardens,  who  had  always  been  admitted  to 
those  gardens  on  Sundaya  The  directors  of  this  company 
had  always  the  right  to  admit  their  friends  gratuitously 
on  Sunday.  The  company  itself  had  always  the  right  of 
admitting  their  shareholders  gratuitously  on  that  day;  and 
if  such  admissions  were  not  within  the  scope  of  the  charter, 
what  more  mischief  would  result  from  the  course  now  pro- 
posed by  the  Defendants  ? 

It  was  true,  that,  when  once  a  ticket  was  delivered  to  a 

(a)22LawJ.,Q.B.,206;  i8'.C,23ld.  105, 106.    (ft)  21  Geo.  3,  c.  49, 8.1. 
(c)  25  Geo.  2,  c.  36 ;  21  Geo.  3,  c.  49. 
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shareholder  in  exchange  for  his  share,  it  might  be  sold  by 
him  out  of  doors,  and  the  shareholder  might  receive  money 

The  CRYwrxL  ^^^  ^*'  ^^*  *^**  ^^  ^^^  ^  money  payment  made  directly  or 
Palacb  Ca  indirectly  to  the  company;  and  to  bring  the  case  within 
Argument  the  prohibition  of  the  charter,  there  must  be  some  payment 
to  ike  compcmy;  some  money  consideration  must  readi  the 
hands  of  the  company.  The  object  of  the  prohibition  was 
to  prevent  the  company  from  covertly  making  money  by 
such  admission&  The  word  '*  indirectly''  was  meant  to  apply 
to  an  evasive  mode  of  receiving  money,  e.g.y  chaiging 
nominally  for  refreshments,  but  really  for  admission:  BeUk 
V.  BurgJiall  (a),  Marks  v.  Benjamm  (b). 

The  Yic£-ChanC£LLOB.— These  shares  have  a  value  in 
the  market  The  company,  by  purchasing  them,  extinguish 
a  debt 

Mr.  Ja/mes. — But  the  company  cannot  sell  them  again. 
They  will  be  simply  extinguished ;  and  the  effect  of  ex- 
tinguishing them  will  not  be  to  increase,  even  indirectiy, 
the  receipts  of  the  company,  or  the  amount  divisible  as 
profits.  That  amount  will  remain  the  same,  but  divisible 
among  fewer  shareholders.  The  consideration  is  not  "  a 
money  payment,"  but  the  retirement  of  a  partner. 

Suppose  leasehold  premises,  held  by  a  partnership  fibrm 
under  a  lease,  providing  that  an  assignment  in  consideration 
of  any  money  payment,  whether  made  directly  or  indirectly, 
without  leave  of  the  lessor,  should  work  a  forfeiture,  and 
suppose  one  of  the  partners  agreed  with  the  rest  to  retire  on 
condition  of  his  being  allowed  to  occupy  the  premises— could 
that  work  a  forfeiture  ? 

The  Solicitor  General,  and  Mr.  Busk,  for  the  Plaintifl^ 
were  not  heard. 

(a)  2  Esp.  722.  (b)  5  M.  &  W.  565. 
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ViCfB-CHANCELLOE  SlE  W.  PAGE  WoOD  : —  1858. 

'Rbndall 

I  have  come  to  the  conclusion  that  this  demurrer  cannot  „,_  !!' 
_  .      _  Th»  Cbtbtal 

be  Bustamed.  Palagb  Co. 

JudomewL 

I  have  not  been  asked  on  either  side  to  call  in  the  *"Lf?l^ 
assistance  of  a  common-law  Judge;  nor  do  I  think  it  ad- 
visable to  do  so,  because  the  parties  can  have  that  assist- 
ance elsewhere,  if  it  be  desired.  The  case  depends  simply 
upon  the  provision  of  the  charter  and  the  single  clause 
which  has  been  referred  to  in  the  Company's  Act  of 
Parliament 

The  charter  is  very  clear  and  distinct  in  prohibiting  the 
use  of  these  grounds  or  buildings  on  the  Lord's  day  for  any 
money-payment  It  is  expressly  granted  on  this  condi- 
tion— "  that  no  person  shall  be  admitted  to  the  building  or 
grounds  on  the  Lord's  day  in  consideration  of  any  money- 
payment,  whether  made  directly  or  indirectly,  tmless  the 
express  sanction  of  the  Legislature  shall  have  been  ob- 
tained for  admission  on  such  consideration,  and  then  only 
from  the  time  warranted  by  the  Act  of  Parliament"  It  is 
exceedingly  special:  it  does  not  even  reserve  to  the  Crown 
the  power  of  relaxing  the  prohibition.  It  says,  that  nothing 
short  of  an  Act  of  the  Legislature  shall  have  that  effect. 

I  cannot  take  the  view  which  was  contended  for  in  argu- 
ment, that  the  clause  in  question  was  intended  simply  to 
import  the  provisions  of  the  then  existing  Acts  of  Parlia- 
ment with  reference  to  the  observance  of  the  Lord's  day. 
If  it  had  been  so  intended,  it  would  have  been  very  simple 
to  say  so — nothing  more  would  have  been  necessary;  and, 
therefore,  many  of  the  observations  which  were  made  in 
argument  upon  the  words  "public  entertainment"  have 
no  application  here.  In  cases  occurring  under  the  Acts 
of  Parliament  that  were  cited,  the  authorities  referred  to 

VOL.  rv.  z 
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1858.        may  very  possibly  show  that  the  prohibition  is  directed 
Kendall      against  entertainments  given  to  the  public  generally,  and 
The  Crystal  ^P^^  ^  ^^  persons  who  come  and  pay  their  money ;  and 
Palace  Co.    that  entertainments  given  not  to  the  public  generally,  but 
Judgment      to  a  particular  class  of  persons,  do  not  fall  within  the  penal 
murrer.       enactment :  but  those  decisions  have  turned  upon  the  ex- 
pression  **  pvhUc  entertainment"  occurring  in  the  Act 
Here  there  is  no  such  expression.      The  word  "  public" 
does  not  occur,  and  the  admission  of  a  single  person  would 
be  within  the  prohibition.     If  a  single  person  went  down 
on  a  Sunday  and  was  admitted  by  paying  a  shilling  or  a 
sixpence,  or  even  a  penny,  the  charter  would  be  gone. 

I  concur  so  far  with  what  was  said  in  argument  in  refer- 
ence to  tlie  words  "  directly  or  indirectly,"  that,  in  order  to 
bring  the  case  within  the  prohibition  of  the  charter,  there 
must  be  some  money-payment  coming  into  the  hands  of 
the  company, — that  what  was  contemplated  was  not  to 
prohibit  a  money-payment  made  by  other  parties  inter  se 
out  of  doors,  but  some  money-benefit  resulting  to  the  com- 
pany. 

Now,  I  will  first  suppose  that  there  were  no  Act  of  Par- 
liament in  the  case,  and  that  the  directors  of  the  company 
had  the  power,  which  the  directors  of  many  companies  have 
under  their  deed  of  settlement,  of  buying  up  shares  for  the 
benefit  of  the  company.  In  that  state  of  things,  the  direc- 
tors say  to  a  shareholder,  "  You  have  so  many  shares  in 
the  company,  we  find  this  clause  with  reference  to  the  non- 
admission  of  persons  on  the  Lord's  day  is  inconvenient, 
and  if  you  are  inclined  to  sell  us  your  shares  on  behalf  of 
the  whole  company  and  transfer  them  to  us,  we  will  give 
not  only  to  you,  who  will  have  ceased  to  be  a  shareholder, 
but  to  your  friend  or  your  nominee,  an  admission  on  so 
many  days,  including  so  many  Sundays."  That,  I  appre- 
hend, would  be  clearly  within  the  prohibition.   Whether  the 
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words  "  money-payment  made  directly  or  indirectly"  extend 
to  all  cases  of  money  or  money's  worth, — whether,  for  in- 
stance, they  would  reach  the  case  of  the  presentation  of  a  _      »• 

,  ^        ,  ,  ^  The  Cbtbtal 

vase,  or  some  other  ornament,  for  the  palace,  I  will  not    Palace  Co. 

stop  to  inquire.  But  if  the  directors  proposed  to  take  a  j^^dgZe^ 
transfer  of  a  single  share  to  themselves  on  behalf  of  the  o»  <^  ^^ 
company,  and  to  admit  the  shareholder  on  the  Lord's  day, 
that  would  be  clearly  and  distinctly  receiving  indirectly  a 
money-payment  The  share  is  not  itself  money,  but  it  is  im- 
mediately convertible,  and  saleable  in  the  market  at  a  cer- 
tain price.  It  is  given  up,  in  distinct  terms,  for  the  privilege 
of  that  admission ;  and  it  would  be  a  very  narrow  construc- 
tion of  the  charter  to  say,  that  the  prohibition  is  confined 
to  admissions  in  consideration  of  payments  made  in  actual 
cash,  and  does  not  extend  to  such  as  may  be  made  in 
shares,  not  even  (for  the  argument  must  go  to  that  extent) 
in  shares  in  the  public  funds,  or  the  like. 

In  the  present  case,  as  I  am  told,  the  directors  of  the 
company  have  no  such  power,  under  their  deed  of  settle- 
ment, to  buy  up  shares  for  the  benefit  of  the  company;  and, 
accordingly,  they  apply  to  Parliament  and  obtain  a  power 
under  the  llth  section  of  their  Act  to  convert  shares  into 
tickets  of  admission  to  the  proprietor  or  to  his  nominee, 
either  for  life  or  for  such  term  of  years  as  may  be  deter- 
mined upon.  And  it  is  argued,  that,  if  a  person  obtains  a 
ticket  of  admission  for  his  life,  he  would  be  entitled  there- 
upon to  claim  his  right  on  the  Sunday  as  well  as  on  any 
other  day.  But  the  provision  in  the  llth  section  of  the 
Act  must  be  coupled  with  the  provision  in  the  14th  section, 
"that  nothing  in  the  Act  contained  shall  alter  or  invalidate 
the  deed  of  settlement  or  the  charter,  or  relieve  the  com- 
pany from  any  covenant  or  condition  contained  therein, 
except  in  so  far  as  the  deed  or  charter  are  expressly  varied 
by  the  Act"  The  Legislature  have  before  them  the  char- 
ter, which  says, — that  no  person  shall  be  admitted  to  the 

z  2 
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1858.        building  or  grounds  on  the  Lord's  day  in  consideration  of 
"j^^JJ^]^     any  money  payment,  whether  made  directly  or  indirectly, 
,^  ^  unless  the  express  sanction  of  the  Legislature  shall  have 

Palace  Co.  been  obtained  for  admission  on  such  consideration.  With 
Judgment  ^^^  charter  before  them,  they  do  not  think  proper  to  give 
<mtheDt-  g^^jj  express  sanction;  and  all  that  they  enact  is  the  pro- 
vision in  the  11th  section  as  regards  tickets  of  admission. 
Up  to  that  time  the  practice  of  the  company  as  regards 
tickets  of  admission  had  been  to  confine  such  admission  to 
days  not  prohibited;  and,  the  existing  tickets  of  admission 
being  confined  to  such  days,  when  I  find  that  Parliament 
by  this  11th  section  empowers  shareholders  to  part  with 
their  shares  for  **  tickets  of  admission,''  it  is  impossible  for 
me  to  assume  that  Parliament  meant  anything  but  the 
ordinary  tickets  of  admission,  which  could  not  be  made  use 
of  at  all  on  the  Lord's  day.  Still  less  can  I  make  that  as- 
sumption, when  I  find  that  the  Legislature  not  only  abstains 
from  expressly  sanctioniog  such  admissions  on  Sunday,  but 
also  takes  the  precaution  of  saying  in  the  14th  section  of 
the  Act,  that  nothing  in  the  Act  contained  shall  alter  the 
charter,  or  relieve  the  company  from  any  covenants  or  con- 
ditions contained  therein,  excepting  in  so  far  as  the  charter 
is  expressly  varied  by  the  Act 

Such  being  the  effect  of  the  Act  of  Parliament,  one  is 
driven  back  to  the  original  consideration,  whether  surren- 
dering to  the  company  a  share  which  is  saleable  in  the 
market — a  share  on  which  future  dividends  will  be  payable 
if  the  company  prospers — ^and  obtaining  thereupon  a  ticket 
of  admission  on  the  Lord's  day  not  only  for  yourself  who 
have  then  ceased  to  be  the  proprietor,  if  you  have  only  one 
share,  but  also  for  such  nominee  as  you  may  choose  to  ap- 
point, is  not  in  effect  obtaining  a  ticket  of  admission  for 
money  indirectly  paid  for  the  benefit  of  the  company.  It 
seems  to  me,  that,  if  such  a  transaction  is  contemplated,  the 
charter  is  placed  in  a  degree  of  peril  that  entitles  any  share- 
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holder  to  call  in  the  assistance  of  this  Court  to  prevent  the        1858. 
company  from  taking  such  a  step.  RendUl 

V. 

T  i.    1    t      t        i./v»     1      .      1  .    .        ,  .       ,  The  Cbtstal 

I  feel  the  less  difficulty  m  determimng  the  point,  because,    Palace  Co. 

as  was  admitted,  it  can  only  be  determined  in  a  Court  of  judgment 
law  (except  by  taking  the  opinion  of  the  judges  beforehand  o»^^>^ 
for  the  assistance  of  this  Court,)  after  the  step  has  been 
taken  by  the  company  ;  and  if,  after  that,  an  adverse  de- 
cision should  be  given,  the  charter  would  be  gone,  and  that 
would  be  a  destruction  of  the  whole  of  the  company's  pro- 
perty. 

As  far  as  I  can  form  an  opinion  upon  the  true  con- 
struction of  the  charter,  the  effect  of  such  a  step  would  be 
a  forfeiture  of  the  company's  charter.  I  must,  therefore, 
overrule  the  demurrer. 

Ordered  accordingly. 


The  Solicitor-Oeneral  then  proceeded  to  open  the  mo- 
tion for  an  injunction. 

The  Vice-Chancellor. — My  impression  is,  that  the  in-      judgment 
junction  ought  to  go,  upon  the  broad  groimd  which  I  have  /^  ^^^ 
already  stated.     I  have  not  relied  on  any  of  the  minor  cir-         <*^- 
cumstances  of  the  case. 

Mr.  James,  Q.  C,  submitting,  an  injunction  was  ordered 
in  the  following  terms: — 

Injunction,  restrainmg  the  Defendants  &c.,  from  accepting  a  sur-  Mimiie  of 
render  of  any  shares  or  share  in  the  company  in  exchange  for  tickets 
of  admission,  on  the  terms  specified  in  the  advertisement  of  the  17th 
of  Fehmary,  1858,  and  from  admitting  any  person  or  persons  to  the 
building  or  grounds  on  the  Lord*s  day  in  consideration  of  any  money 
payment,  whether  made  directly  or  indirectly. 


Order. 


^ 
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1857. 

Dec  12^  In  Re  POWELL. 

Trustee  Act,  A  MORTGAGEE  in  fee  of  real  estate  died  intestate  as 

Vict.  c.  60, «.  7  *o  the  legal  estate  in  the  mortgaged  premises,  having,  by 

''der^inf^  his  will,  appointed  the  petitioners,  one  of  whom  waa  a 

Mortgage^--  married  woman,  his  executors  and  executrix. 

Married  Wo- 
man — 3  ^4 

Will  4^.  74.  The  legal  estate  in  the  mortgaged  premises  having  de- 
A  mortgagee  scended  to  his  heir-at-law,  who  was  an  infant,  a  petition 
MtiSe  having  was  now  presented  under  the  Trustee  Act,  1850,  praying 
M^^mi^  *^^*  *^®  '®8^^  estate  in  the  premises  might,  by  the  order 
gaged  premiaee,  of  the   Court,   be  vested   in   the  petitioners,   their  heirs 

which  descend-  . 

ed  on  his  death  and  assigns,  to  the  use  of  such  person  or  persons,  for  such 

heir,\^a>art,  estate  or  estates,  and  in  such   manner,  as  the  petitioners 

ti^\^W8  ex-  ^^  ^®  survivors  or  survivor  of  them  should  by  any  deed  or 

ecutora,  one  of  deeds  appoint;  and  in  default  of  or  until  appointment,  to 

whom  was  a  ,  ,  ,  ,  , 

married  wo-  the  use  of  the  petitioners,  their  heirs  and  assigns,  subject  to 
^r^OT^e  *he  equity  of  redemption  subsisting  therein. 

Trustee  Act, 
1850,  vesting 

the  legal  es-  Mr.  (7.  Hall  submitted,  that,  under  the  7th  section  of  the 

tate  in  the  ne—     — 

tioners,  to  such  Trustee  Act,  1850,  the  Court  had  power  to  make  an  order 
To^rSnt,  in  the  form  proposed. 

and,  in  d^ault, 
to  the  use  of 

petitioners  in  The  exocutrix  being  a  married  woman,  such  an  order 

the  equity  of  would  enable  the  petitioners  to  reconvey  the  mortgaged 

^o^^er^to  enl  premises  to  the  mortgagor  without  the  necessity  of  having 

able  them  to  the  deed  acknowledged  by  the  married  woman  under  the 

reconvey  to  the 

mortgagor  Act  3  &  4  WiU.  4,  C.  74. 

without  the 

necessity  of 

d^wfaTow-  ■'^^  Vicb-Chancellor  was  of  opinion  that  the  7th  sec- 
ledgedbythe  tion  of  the  Trustee  Act  enabled  the  Court  to  make  an 
man  under  the  Order  in  the  form  proposed ;  and  the  order  was  made  ac- 
m'ic^*.    cordingly. 


A 
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1858. 

TUCKER  V.  BLA.YESS.  April  SQth. 

SPECIAL  case. 


John  Tucker,  by  his  will,  in  1853,  bequeathed  as  follows:  WiU--Con^ 
— "I  give  and  bequeath  tmto  my  trustees  and  executors  Lapse— DevUe 
hereinafter  named  the  sum  of  10,000i.,  to  be  chargeable  /^^I'S. 
and  paid  as  hereinafter  mentioned."  He  then  directed  po*^  of  Legacy 
them  to  invest  that  sum,  and  to  pay  the  interest  to  his  wife  Legacy  smk- 
for  life,  and  after  her  decease  to  hold  the  principal  in  trust  *%tate—Heir~ 
for  his  children  as  therein  mentioned.  After  which  he  «j-^«^^ 
proceeded   as  follows: — "  E  give  and  bequeath  unto  my         

.  Bequest  to  ex- 

nephew,  James  Kayess,  subject  to  the  payment  of  the  said  ecutore  of  a 
sumof  10,000i.  within  twelve  months  after  my  decease,  and  «*^be^Ke- 
the  payment  of  my  debts,  and  funeral  and  testamentary  aWe  and  paid 
expenses,  all  my  print  works  at  West  Ham"  (&c.  describing  mentioned," 
certain  freehold  and  leasehold  property)^  "  to  hold  to  him,  his  tStatorWife^ 
heirs,  executors,  administrators,  and  assigns.*'    The  testator  dw forht™haI 
then   devised  and  bequeathed   all  his  residuary  real  and  dren;  then  a 

g^  of  certain 

personal  estate  and  effects  to  his  wife  absolutely ;    and  freehold  and 
appointed  the  Defendants,  other  than  James  Kayess,  trus-  j^ny  tohfs^^ 
tees  and  executors  of  his  will.  nephew  "sub- 

joct  to  the  pay- 
ment "of  the 

The  testator  never  had  any  child.  said  sum  and  to 

testator's  debts; 

The  question  for  the  opinion  of  the  Court  was,  whether  ary  devise  and 

bequest  to  the 
wife  absolutely.' — HeW,  as  between  testator's  widow  and  his  nephew,  that  the  sum  was  a 
charge  on  the  gift  to  the  nephew,  and  not  an  exception  out  of  thit  gift;  and  testator  never 
having  had  any  child,  the  sum,  subject  to  the  widow's  life-interest,  belonged  to  the  nephew: 
the  principle  being,  that,  where  there  is  a  gift  by  will  of  any  property,  whether  real  or  per- 
sonal, subject  to  a  particular  charge,  if  any  of  the  purposes  of  the  charge  fail  before  all  are 
satisfied,  the  donee  takes  the  property  relieved  from  the  residue  of  the  burthen,  which,  in  the 
events  that  have  happened,  the  testator  no  longer  intended  him  to  bear. 

Test  in  all  such  cases : — Is  the  thing  in  question  excepted  out  of  the  devised  property — in 
other  words,  did  testator  moan  to  give  that  property  minus  the  thing  in  question,  or  is  it  a 
charge  on  that  property?  If  the  former,  then,  the  purpose  failing,  it  goes  to  the  residuary 
devisee;  if  the  latter,  to  the  devisee  of  the  property  charged. 

Whether  a  sum  of  money  to  bo  paid  out  of  an  estate  hiis  ever  been  hold  to  be  an  exception 
— Quetre. 
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1858.  the  Plainlifl^  the  testator's  widow,  was  absolutely  entitled 
to  the  10,000i.,  or  whether  the  same,  subject  to  her  life 
interest  therein,  sank  into  the  estate  upon  which  the  same 
was  charged,  for  the  benefit  of  the  devisee  thereof 

StaiemerU. 


Argument  Mr.  RoU,  Q.  C,  Mr.  WiUcock,  Q.  C,  and  Mr.  Hardy,  for 
the  Plaintiflf,  the  widow,  contended,  that,  according  to  the 
true  construction  of  the  will,  the  Plaintiff  was  absolutely 
entitled  to  the  10,000?. 

That  sum  was  an  exception  from  the  property  devised  to 
the  nephew.  It  was  excepted  and  separated  for  all  pur- 
poses and  for  all  time;  it  could  not,  therefore,  sink  into 
the  devised  estate;  but  the  principal  sum,  subject  to  her 
own  life  interest  therein,  must  go  to  the  Plaintiff  as  re- 
siduary devisee  and  legatee. 

This  was  not  like  the  case  of  In  re  Cooper's  Legacy  (a). 
Here  there  was  a  bequest  to  the  executors  in  the  first 
instance,  and  the  devise  was  of  "print  works" — ^business 
premises  generally,  whether  real  or  personal  property — not 
by  any  means  pure  real  estate;  and  to  property  of  that 
mixed  description,  the  feudal  notion  of  a  charge  sinking 
into  the  land  could  have  no  application.  The  effect  of  the 
will  was  to  take,  out  of  the  mixed  property  so  devised  and 
bequeathed  to  the  nephew,  this  sum  of  lOfiOOl.  for  all  tima 
And  the  purposes  ulterior  to  the  widow's  life  interest  having 
fedled,  she  was  entitled  as  residuary  devisee  and  legatea 

The  SoUcUor-General  and  Mr.  Tripp,  for  the  Defendant, 
James  Kayess,  were  not  heard. 

(a)  Cor.Vice-Chancellor  Wood,  Chancellor's  judgment  is  printed 

2  March,  1853;  S.  C,  affirmed  on  in  a  note  to  23  Law  J.,  N.  S., 

appeal  before  the  Lords  Justices,  Ch.,  27. 
4   D.  M.  G.  757.     The  Vice- 
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Vice-Chancellor  Sir  W.  Page  Wood  :—  is^s- 


I  really  cannot  distinguish  this  case  from  In  re  Cooper's 
Legacy,  'which  has  been  referred  to  in  the  argument  In- 
deed, the  expressions  in  the  will  now  before  me  are  rather  «<v»»«w- 
stronger  against  the  PlaintifiTs  contention  than  those  in 
Cooper's  case,  although  even  there  I  was  of  opinion,  and 
the  Court  above  concurred  with  me,  that  the  expressions 
were  sufficiently  strong  to  support  my  decision. 

In  the  case  of  Cooper's  Legacy,  the  devise  was  upon  trust 
''to  raise  by  sale  or  otherwise  "  the  sum  in  question,  and  to 
permit  the  devisee  to  enjoy  the  estate  "  after  raising  as 
aforesaid,''-— expressions  which  did  leave  room  for  the  con- 
tention that  the  sum  was  excepted  out  of  the  devised  estate, 
and  that  the  testator  meant  to  devise  the  estate  minus  the 
sum  in  question;  and  yet,  even  there,  neither  this  Court, 
nor  the  Court  above,  considered  that  to  be  the  true  con- 
struction of  the  will.  But  here  the  words  are  these, — "  I 
give  and  bequeath  imto  my  trustees  and  executors  herein- 
after named  the  sum  of  10,000{.,  to  be  chargeable  and  paid 
as  hereinafter  mentioned;"  and  aft;er  declaring  the  trusts 
of  that  sum,  he  proceeds  thus  : — "  I  give  and  bequeath 
unto  my  nephew,  Ja/mes  Kayess,  subject  to  the  payment 
of  the  said  sum  of  10,000Z.,  and  the  payment  of  my  debts 
and  ftmeral  and  testamentary  expenses,  all  my  print  works, 
Ac."  In  other  words,  "I  charge  my  print  works  with 
10,000i.,  and,  subject  to  that  charge,  I  give  them  to  my 
nephew."  That  being  so,  the  case  is  brought  entirely 
within  the  authorities  referred  to  In  re  Cooper's  Legacy, 
as  establishing,  that,  where  there  is  a  charge  by  will  upon 
property,  and  a  devise  of  that  property  subject  to  such 
charge,  if  the  charge  fails,  it  sinks  into  the  devised  property 
for  the  benefit  of  the  devisee. 

The  circumstance  of  this  sum  being  bequeathed  to  the 
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executors,  is  an  incident  in  the  Plaintiff's  favour;  and,  had 
it  been  bequeathed  to  them  "  as  part  of  the  testator's  per- 
sonal estate/'  it  might  have  been  said  that  the  effect  of  the 
whole  was  this  : — "  I  give  these  print  works  to  my  nephew, 
subject  to  this  circumstance,  that  I  give  2000!.  out  of  that 
property  to  my  personal  estate."  But,  in  truth,  it  comes 
back  to  the  old  distincticm  between  an  exception  and  a 
charge.  The  true  test  being  this : — Is  the  thing  in  ques- 
tion excepted  out  of  the  devised  property — did  the  tes- 
tator mean  to  give  that  property  minus  the  thing  in  ques- 
tion, or  is  it  a  charge  upon  the  devised  property.  If  it  is 
excepted  out  of  the  devised  property,  it  goes  to  the  resi- 
duary devisee ;  if  it  is  a  charge  on  the  devised  property,  it 
sinks  into  that  property  for  the  benefit  of  the  person  to 
whom  it  is  devised ;  and  this  case,  I  must  say,  is  one  of  the 
strongest  I  ever  saw  of  the  latter  description. 


I  made  the  observation  In  re  Cooper's  Legacy,  that  *'  I 
do  not  find  a  single  case  in  the  books  where  a  simi  of  money 
to  be  paid  out  of  an  estate  has  ever  been  held  to  be  an  ex- 
ception;" and  I  am  still  of  that  opinion. 

I  apprehend  that  the  doctrine,  which  had  its  origin 
in  feudal  principles,  of  property  lapsing  for  the  benefit  of 
the  heir,  is  inapplicable  to  cases  like  this.  This  case  is 
simply  that  of  a  gift  subject  to  a  particular  charge;  and 
where  that  is  the  nature  of  the  gift,  whether  the  subject 
matter  of  the  gift  be  real  or  personal  property,  if  any  of  the 
purposes  of  the  charge  fail  before  all  are  satisfied,  the  donee 
takes  the  property  relieved  from  the  residue  of  the  bur- 
then, which,  in  the  events  that  have  happened,  the  testator 
no  longer  intended  him  to  bear. 


I  must,  therefore,  declare  that  the  Plaintiff  is  not  en- 
titled to  the  10,000!.,  but  that  the  same,  subject  to  her  life- 
interest,  belongs  to  the  testator  s  nephew  under  the  gift  to 
him  in  the  wilL 


CASES  IN  CHANCERY. 


343 


1858. 


Where  a  tres- 
pass was  com- 


1854.  QarroM  ^rj^^e. 


POWELL  V.  AIKEN.  ±r*o,*?'i 

20m,  21«<,  cf 

T22nd, 
HE  Plaintiflfs  were  lessees  for  a  term  of  years,  under  an  Mortgagor  and 

indenture  dated  in  March,  IS^jS,  of  all  mines,  veins,  and  j^*^^^**~" 

seams  of  coal,  iu,  upon,  or  under  certain  closes  of  land  in     paat—Ah- 

-         .  /.    1         •  i»   T*    •       7  atracting  Coal 

the  City  and  county  of  the  city  of  BnstoL  -^Con$equential 

If\jurg — Da- 
mages — 

These  closes  of  land  were  situate  between  two  collieries,  ^'^V'*'?^ 

edwUhProJU — 

called  The  North  Side  Colliery,  and  The  Malago   Vale     ifyuncHon— 
CoUiery,  which,  in  June,  1852,  became  vested  in  the  De-      of  Proof. 
fendant  Oarratt,  by  whom,  in  September,  1852,  they  were 
mortgaged    in  fee  to   a  joint   stock   banking    company, 
called  Stuckey'a  Banking  Compa/ny.     In 

and  an  air- 
coarse  and  level  roads  made  through  it  underground  to  connect  adjoining  collieries  in  mort- 
gage to  Defendants,  and  large  quantities  of  Plaintiffs'  coal  were  therehy  fraudulently  gotten 
and  removed  without  their  knowledge — Held^ 

First,  That  the  Defendants,  the  mortgagees,  could  not  be  made  accountable  for  any  portion 
removed  by  their  mortgagor  while  they  allowed  him  to  remain  in  possession,  notwithstanding 
the  proceeds  of  the  coal,  so  wrongfully  removed  by  him,  had  found  their  way  week  by  week, 
but  without  notice  of  the  fraud,  into  Defendants'  hands,  and  notwithstanding  they  continued  the 
use  of  the  air-course  and  roads  afler  taking  possession,  and  retained  in  their  employment  as 
manager  of  the  collieries  the  person  by  whose  agency  the  fraud  had  been  perpetrated. 

Secondly,  That  this  Court  had  no  jurisdiction  to  give  the  Plaintiffs  compensation  in  respect  of 
consequential  injury  by  reason  of  large  portions  of  their  coal  being  rendered  unworkable  and 
useless  to  them ;  but  held, 

Thirdly,  That  Defendants,  the  mortgagees,  could  not  be  allowed  to  retain  the  user  of  the 
air-course  or  roads,  although  the  continuance  of  that  user  might  be  no  special  injury  to  the 
Plaintiffs;  but, 

Fourthly,  That,  not  having  themselves  made  such  apertures,  they  could  not  be  ordered  to  fill 
them  up. 

Fifthly,  That,  all  the  proceeds  having  been  traced  to  the  mortgagees,  and  no  portion  retained 
by  the  agent,  the  latter  could  not  in  this  Court  be  made  personally  chargeable  for  the  value  of 
the  coal  removed,  notwithstanding  his  own  fraudulent  conduct  in  the  transaction. 

Form  of  order,  under  such  circumstances,  and  of  decree  for  an  account  against  the  mortgagor 
and  mortgagees,  and  as  to  the  allowances  to  be  made  to  Defendants  in  respect  of  the  coal  for 
which  they  were  held  accountable. 

If  won  by  Defendants  in  such  a  manner  as  seriously  to  iiyure  the  rest  of  the  Plaintiffs'  coal, 
Defendants  would  be  entitled  to  no  allowance  for  winning  such  coal — Semble. 

Whether,  under  such  circumstances  as  the  above,  the  onus  is  not  upon  persons  in  the  position 
of  the  mortgagees  to  show  how  much  coal  had  been  abstracted  by  themselves,  and  how  much 
by  others  before  they  took  possession — Qfuere. 

Distinction,  as  regards  the  jurisdiction  of  this  Court,  between  damages  as  such,  and  wrongs 
attended  with  profit  to  the  wrongdoer. 
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became  embarrassed  in  bis  aSiBdrs;  and  on  tbe  29tb  of  May, 
1854,  the  bank  took  possession  of  the  property  comprised 
in  their  mortgage. 

Shortly  before  the  bill  was  filed,  the  Plaintiffs  discovered 
that  a  large  air-course  and  certain  level  roads  had  been 
made  underground  through  their  mines,  to  connect  the 
two  collieries  mentioned  above;  and  that  large  quantities 
of  the  Plaintiffs'  coal  had  thereby  been  fraudulently  gotten 
and  removed  without  their  knowledge. 

The  precise  date  when  these  tortious  acts  were  com- 
mitted did  not  appear;  but  it  was  in  evidence  that  the 
chief  agent  in  their  perpetration  was  the  Defendant  Stewart, 
who  was  employed  by  QurraU  as  his  agent  and  manager, 
to  superintend  the  collieries  while  he  continued  in  posses- 
sion, and  who  was  retained  by  the  banking  company  in 
that  capacity  after  they  took  possession  of  the  mortgaged 
property. 

It  was  in  evidence  that  OarroM  had  an  account  at  the 
bank;  and  it  appeared  by  the  bank  books  that,  week  by 
week,  the  moneys  received  by  him,  including  the  proceeds 
of  the  coal  improperly  abstracted  &om  the  Plainti&'  mines, 
were  paid  into  the  bank  to  the  credit  of  his  account^  and 
were  applied  by  the  banking  company  (but  without  notice 
of  the  firaud)  in  reduction  of  his  debt  to  them. 

It  appeared  that  the  Defendants,  the  banking  company, 
on  taking  possession  of  the  mortgaged  property,  not  only 
retained  Stewart  as  manager  of  the  collieries,  but  continued 
to  use  the  air-course  and  level  roads  through  the  Defend- 
ants' mine,  and  landed  and  raised  coals  by  those  means 
from  the  adjoining  collieries. 

The  bill  charged,  and  there  was  evidence  in  support  of 
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the  charge,  that,  in  consequence  of  the  trespasses  of  the  De* 
fendants,  the  Flaintiffii  would  be  obliged  to  leave  additional 
barriers  against  their  own  works,  and  the  coal  required  for 
such  barriers  was  thereby  lost  to  the  Plaintifls;  that  the 
Plaintiff'  workings  were  injured  by  the  interruptions  in 
their  levels,  and  in  obtaining  access  to  their  works,  and 
were  excluded  altogether  from  about  16,000  square  yards, 
(equal  to  as  many  tons)  of  this  coal,  which  were  severed  by 
the  Defendants'  trespasses,  and  could  not  ever  be  worked. 
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The  bill  prayed  an  account  of  all  coal  gotten  by  the  De- 
fendants under  any  of  the  lands  mentioned  in  the  Plaintifib' 
lease,  and  of  all  moneys  received  by  the  Defendants  by  the 
sale  of  such  coal;  that  the  Defendants  might  be  decreed 
to  pay  the  amount  of  such  moneys,  and  compensation 
for  the  aforesaid  severance  of  part  of  the  Plaintifib'  minesi 
and  the  loss  of  profit  on  the  mines  so  severed,  and  for 
the  coal  required  for  the  barriers  rendered  necessary  by  the 
aforesaid  trespasses,  and  for  all  other  injury;  and  that  the 
Defendants  might  also  be  charged  with  a  way-leave-rent  or 
royalty,  in  respect  of  their  use  of  the  air-course  and  roads 
in  the  Plaintiffs'  collieries,  and  the  landing  and  raising  of 
coals  from  the  adjoining  mines  by  means  thereof. 

In  the  second  paragraph  of  the  prayer  the  Plaintifib 
asked  for  an  injunction  to  restrain  the  Defendants  from 
digging  coals,  and  from  carrying  on  any  workings  under 
the  lands  comprised  in  the  Plaintifis'  lease. 

The  bill  also  prayed  that  the  Defendants  might  be  or- 
dered to  stop  up  and  close  the  air-course,  and  to  stop  up 
and  remove  the  roads  made  in  the  Plaintiffs'  mines. 


Mr.  RoU,  Q.  C,  and  Mr.  TT.  2).  Levna,  for  the  Plaintiffs, 
contended  that  the  banking  company  were  answerable  in 
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respect  of  all  coals  gotten  or  removed  from  under  the  lands 
comprised  in  the  Plainti£&'  lease^  by  means  of  workings 
carried  on  from  the  Defendants'  collieries,  whether  the 
same  were  gotten  or  removed  before  or  after  the  bank  took 
possession  of  the  mortgaged  property. 


The  bank  were  mortgagees.  Oarratt,  by  whom  the  Plain- 
tiffs' coal  was  originally  abstracted,  was  at  that  time  their 
mortgagor,  and  stood  towards  them  merely  in  the  position 
of  tenant  at  will ;  and  whatever  trespass  was  committed  by 
him  upon  the  adjoining  lands  of  the  PlaintiSb,  whatever 
property  of  the  Plaintiffij  was  wrongfully  abstracted  by  him 
in  the  course  of  such  trespass,  the  circumstance  of  his 
having  been  allowed  by  the  bank  to  continue  in  possession 
of  the  mortgaged  property,  made  the  bank  responsible  for 
his  misconduct;  as  at  law,  the  owner  of  land  may  proceed 
for  mesne  profits  by  an  action  in  the  nature  of  an  action  of 
trespass  against  a  person  not  actually  in  possession :  Doe 
V.  Harlow  (a).  Having  allowed  Om^roM  to  continue  in  pos- 
session, the  bank  constituted  him  their  agent,  and  were 
answerable  for  the  damages  resulting  from  his  misconduct 
in  the  course  of  such  agency. 


Be«ides,  it  appeared  by  the  books  of  the  bank  that  all 
moneys  received  by  Oarratt  since  the  trespass  was  first 
committed,  including  the  proceeds  of  coal  improperly  ab- 
stracted from  the  Plaintiffs'  mine,  were  paid  week  by  week 
into  the  bank  to  the  credit  of  his  account,  and  were  applied 
by  the  bank  in  reduction  of  his  debt  to  them. 

If  these  grounds,  taken  alone,  would  not  be  sufficient,  the 
mortgagees  having,  after  they  took  possession,  continued 
the  wrongftil  acts  which  their  mortgagor  originally  commit- 
ted, having  availed  themselves  of  the  air-course  and  level 
roads,  by  means  of  which  the  wrongful  abstraction  was 
carried  on  by  their  mortgagor,  having  continued  to  em- 

(«)  12  Ad.  &  Ell.  40. 
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ploy  the  manager  who  all  along  had  been  the  chief  in- 
strument and  agent  of  the  fraud,  and  having  continued  the 
"wrongful  workings  through  his  agency, — ^those  circumstances, 
taken  in  connexion  with  the  former,  gave  the  Plaintiflfe  a 
right  to  relief  against  them,  and  enabled  the  Court  to  hold 
them  accountable  for  acts  committed,  not  by  themselves, 
but  by  their  mortgagor. 

But  if  the  bank  were  not  accountable  in  respect  of  coals 
gotten  or  removed  in  the  manner  described  before  they 
took  possession  of  the  mortgaged  property,  they  were  at 
least  accountable  for  all  coal  so  gotten  or  removed  after 
that  date.  And,  in  any  case,  the  Plaintiffs  were  entitled  to 
the  injimction  prayed  by  their  bill 

The  Plaintiffs  were  also  entitled  to  compensation  for 
way-leave,  and  the  damage  sustained  by  the  Plaintifib  by 
reason  of  their  coal  being  made  unmarketable,  and  in  parti- 
cular by  reason  of  the  removal  by  the  Defendants  of  the 
barriers  which  ought  to  have  been  left  against  the  Plaintifib' 
works,  the  loss  of  which  would  oblige  the  Plainti£&  to  have 
additional  barriers,  the  coal  for  which  would  consequently 
be  lost  to  them. 

As  regarded  the  Defendant  Stewart,  he,  as  the  principal 
instrument  and  agent  of  the  fraud  throughout  the  transac- 
tion, was  responsible,  not  only  in  costs,  but  also  for  the 
value  of  the  coal  removed. 

They  cited  Jeatua  College  v.  Bloom{a),  and  Dean  v. 
Thwaite(b). 
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Vice- Chancellor  Sir  W.  Page  Wood  : — 

As  regards  many  of  the  points  that  have  been  argued,  I      Jtdgmeni, 
shall  not  call  upon  the  Defendants'  counsel. 

(a)  3  Atk.  262.  (h)  21  Beav.  621. 
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Certain  trespasses  of  very  serious  magnitude,  and  highly 
discreditable  to  those  who  engaged  in  them,  were  committed 
upon  the  property  of  the  Plaintifib  at  a  date  not  now  ap- 
parent;  but,  for  the  purposes  of  the  argument,  I  will  assume 
that  some  were  committed  anterior  to  the  29th  of  May, 
1854,  when  possession  was  taken  of  the  mortgaged  property 
by  the  Defendants,  the  mortgagees. 

Assuming  that  to  be  so,  it  is  first  contended  on  behalf  of 
the  Plainti£b,  that  the  mortgagees  are  liable  for  all  the 
trespasses  which  were  committed  by  their  mortgagor. 

It  is  argued,  that  a  mortgagor  is  a  mere  tenant  at  will 
to  the  mortgagee,  that  the  latter  may  treat  him  as  he  thinks 
fit;  and  therefore,  whatever  trespass  is  committed  by  the 
mortgagor  upon  the  adjoining  lands — ^whatever  property 
belonging  to  his  neighbours  may  be  abstracted  by  him 
by  means  of  such  trespass  —  the  mere  circumstance  of 
his  having  been  allowed  by  the  mortgagee  to  continue  in 
possession  of  the  mortgaged  property  is  to  have  the  efiect 
of  making  the  mortgagee  responsible  for  his  misconduct 

That  would  be  a  most  serious  doctrine  for  the  large  por- 
tion of  the  community  who  hold  mortgages  in  this  country. 
The  decision  in  Lucas  v.  C(ymerford{a)  was  found  suffi- 
ciently dangerous  &om  the  extent  to  which  it  was  after- 
wards carried;  and  even  that  was  overruled  in  Moore  v. 
Oreg(b).  But  that  every  mortgagee  is  to  be  answerable  for 
the  trespasses  committed  by  his  mortgagor,  is  a  proposition 
for  which  it  would  be  difficult  to  find  a  rational  ground. 

It  was  said,  there  is  some  ground  for  it  in  this  respect, 
that,  at  law,  you  may  proceed  for  mesne  profits  by  an 
action  in  the  nature  of  an  action  of  trespass  against  a  per- 
son not  actually  in  possession.     The  only  authority  cited 


(a)  3  Bro.  C.  C.  166 ;  S,  C,  1  Ves.  jun.  235.      (b)  2  Phill.  717. 
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for  that  was  Doe  v.  Harlow  (a) ;  but  there  the  question  was 
not  whether  you  could  proceed  against  a  person  not  in  pos- 
session, but  whether  the  Defendant  was  not  to  be  deemed 
to  be  in  possession,  inasmuch  as  he  admitted  that  he  had 
made  an  imderlease  to  another  against  whom  mesne  profits 
were  also  claimed,  and  was  actually  in  possession  of  the 
profits  of  the  land  through  the  medium  of  that  underlease. 
The  Court  held  that  he  was.  No  proposition  could  be 
more  reasonable:  and  it  is  satisfactory  to  find  that  a  Court 
of  law  was  able  so  to  decide,  and  to  hold  that  those  who 
enjoy  the  benefit  of  property  are  accountable  for  the  profits. 
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But  the  proposition  upon  which  I  am  asked  to  act  is 
this,  that,  the  mortgagor  being  allowed  to  continue  in  pos* 
session  of  this  property  by  his  mortgagee,  there  exists 
between  them  a  constructive  agency,  so  that  the  mortgagee 
is  to  be  deemed  to  have  constituted  the  mortgagor  his 
agent  for  the  purpose  of  committing  the  tort  or  trespass; 
and,  therefore,  the  mortgagee  should  be  made  to  answer  for 
the  damages  which  have  ensued. 


It  is  said,  that,  if  that  is  not  sufficient,  there  is  another 
ground  in  this  case  for  making  the  mortgagees  responsible 
for  profits  accruing  before  they  took  possession.  It  is  said, 
that  it  appears,  by  the  books  of  the  bank,  that  the  moneys 
received  by  the  Defendant  Oarratt,  including  the  proceeds 
of  the  xx)al  improperly  abstracted  by  him  firom  the  Plain- 
tife'  mine,  have  found  their  way,  week  by  week,  into  the 
pockets  of  the  bankers,  the  mortgageea  If  the  Plaintiffs 
brought  home  to  the  bankers  a  knowledge  that  any  of  the 
coal  from  which  these  moneys  arose  was,  in  fact,  the  pro- 
perty of  the  Plaintifib,  so  as  to  make  them  parties  to  the 
improper  abstraction,  that  would  make  them  accountable, 
but  upon  a  principle  totally  different  firom  that  upon  which 
this  case  has  been  put    To  say,  that,  because  a  person  who 
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owes  me  money,  pays  into  my  bank,  or  makes  a  payment  to 
me  personally,  out  of  property  which  he  has  improperly 
abstracted  from  another, — ^he  being  justly  and  truly  in- 
debted to  me, — the  party  he  has  injiured  can,  ctn  that 
ground,  come  upon  me  for  the  money  so  paid,  would  be 
to  assert  a  proposition  wholly  unjustified  by  authority. 

But  it  is  argued,  that,  if  the  Plaintifib  cannot  avail  them- 
selves of  the  two  grounds  I  have  referred  to,  taken  sepa- 
rately,  the  mortgagees  having  continued,  as  it  is  alleged, 
after  they  took  possession,  that  wrongful  act  which  their 
mortgagor  originally  committed,  and  having  availed  them- 
selves of  the  galleries  and  other  operations  by  means  of 
which  this  wrongful  abstraction  was  carried  on,  that  cir- 
cumstance, taken  in  connexion  with  the  former,  gives  the 
Plainti£b  a  right  to  relief  against  them,  and  enables  the 
Court  to  attribute  to  them,  and  to  hold  them  accountr 
able  for,  acts  committed,  not  by  themselves,  but  by  their 
mortgagor. 


This  argument  comes  round  to  the  same  question:  were 
the  mortgagees  privy  to  the  acts  in  question?  If  they 
were,  the  account  would  be  against  them  as  much  as 
against  their  mortgagor.  But  to  say,  that^  because  coals 
were  improperly  abstracted,  through  the  medium  of  roads 
or  air-passages  giving  an  entrance  into  the  mine,  and  the 
mortgagees  afterwards  availed  themselves  of  that  entrance 
into  the  mine,  they  are  answerable  for  coals  which  they  did 
not  abstract^  is  an  assertion  for  which  I  cannot  find  any 
ground. 

Another  part  of  the  case,  as  to  which  I  need  not  call 
upon  the  Defendants,  is  that  in  which  compensation  is 
claimed  for  way-leave,  as  it  is  called,  and  for  the  damage 
sustained  by  the  Plainti£b  by  reason  of  his  coals  being 
made  unworkable  by  the  acts  of  the  Defendants.    The 
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latter  charge  refers  principally  to  the  question  as  to  the 
allied  x^moval,  by  the  Defendants,  of  the  barriers  which 
ought  to  have  been  left  against  the  Plainti£b'  woAb,  the 
loss  of  which,  it  is  said,  will  oblige  the  Plaintifib  to  leave 
additional  barriers,  the  coal  for  which  will  be  lost  to  the 
Plaintiffi.  That  is  good  ground  for  an  account  and  pay- 
ment in  respect  of  the  coal  improperly  removed,  but  is 
not  a  ground  for  compensation  in  respect  of  ulterior 
damages  occasioned  by  such  removal  If  the  barriers  have 
been  removed,  the  coal  of  which  they  consisted  must  be 
paid  for;  but,  undoubtedly,  the  removal  does  not  constitute 
a  case  for  consequential  damages. 


1S58. 


JudgmmL 


With  reference  to  the  subject  of  consequential  damages, 
I  cannot  find  that  the  Court  has  attempted  to  exercise 
jurisdiction  of  that  kind;  and  I  apprehend  the  reason  to 
be,  that^  while  the  Court  has  adequate  means,  by  taking  an 
account  of  profit  realised  either  by  waste  or  by  the  working 
of  coal,  to  give  relief  in  respect  of  wrongs  attended  with 
profit  to  the  wrongdoer,  it  has  no  adequate  means  of  ascer- 
taining the  amount  of  damage  sustained  by  reason  of  merely 
tortious  acts,  unattended  with  profit;  for  which  reason  such 
questions  have  always  been  considered  by  the  Legislature 
as  the  province  of  a  jury. 


I  have  been  looking  at  some  authorities  on  this  subject, 
and  I  referred  during  the  argument  to  a  class  of  cases  with 
which  this  Court  has  constantly  to  deal,  namely,  cases  of 
copyright,  where  there  is  a  great  deal  of  damage  which  the 
Court  never  compensates,  or  attempts  to  compensate.  In 
Colhum  V.  Simm8(a),  Vice-Chancellor  Wigram,  consider- 
ing the  question  of  copyright,  says,  "  The  Plaintiff  has  suc- 
ceeded in  the  most  material  part  of  his  case  by  making  the 
injunction  perpetual  The  supposition,  that,  at  the  hearing 
of  the  cause,  the  Court  could  give  the  Plaintiff  something 

(a)  2  Hare,  543. 
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beyond  the  account  was,  however,  erroneous."  What  waa 
asked  in  that  case  beyond  the  account  was  the  ddivery  up 
to  be  cancelled  of  certain  copies  of  the  piratical  work  ''It 
is  true/'  he  continues,  "that  the  Court  does  not  by  an  ac- 
count accurately  measure  the  damage  sustained  by  the  pro- 
prietor of  an  extensive  work  from  the  invasion  of  his  copy- 
right by  the  publication  of  a  cheaper  book.  It  is  impos- 
sible to  know  how  many  copies  of  the  dearer  book  are  ez- 
duded  frond  sale  by  the  interposition  of  the  diec^r  on& 
The  Court,  by  the  account^  as  the  nearest  approximation 
which  it  can  make  to  justice,  takes  from  the  wrongdoer  all 
the  profits  he  has  made  by  his  piracy,  and  gives  them  to 
the  party  who  has  been  wronged"  (a). 


That  is  one  of  the  latest  cases  on  the  subject  One  of  the 
earliest  is  that  of  The  Bishop  of  Winchester  v.  Kruight  (6). 
It  is  only  a  dictum,  for  the  decision  was,  that  the  PlaintifiF 
was  not  entitled.  But  it  was  argued,  that,  as  to  the  ore 
dug  in  the  ancestor's  lifetime  there  was  no  colour  to  ask 
relief,  because,  being  a  personal  tort,  it  died  with  the  p^- 
son ;  and  that  with  respect  to  the  ore  dug  in  the  heir's  own 
time,  there  oould  be  no  remedy,  for  that  the  customary 
tenants  were  as  freeholders.  The  Lord  Chancellor  says^ 
"  It  would  be  a  reproach  to  equity  to  say,  where  a  man  has 
taken  my  property,  as  my  ore  or  timber,  and  disposed  of  it 
in  his  lifetime  and  dies,  that  in  this  case  I  must  be  without 
remedy.  It  is  true,  as  to  the  trespass  of  breaking  up 
meadow  or  ancient  pasture  ground,  it  dies  with  the 
person;  but  as  to  the  property  of  the  ore  or  timber,  it 
would  be  clear,  even  at  law,  if  it  came  to  the  executor's 
hands,  that  trover  would  lie  for  it;  and  if  it  has  been 
disposed  of  in  the  testator's  lifetime,  the  executor,  if  assets 
are  left^  ought  to  answer  for  it"  There  the  distinction 
is  broadly  drawn  between  damages  as  such,  and  wrongs 
attended  with  profit  to  the  wrongdoer — a  distinction  since 

(a)  2  Hare,  560.  (b)  1  P.  Wms.  406. 
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discussed  in  several  cases— one  of  the  latest  being  that  o[ 
ParroU  v.  Pabneria) — all  leading  to  the  conclusion,  that, 
except  in  cases  of  wrong  attended  with  profit  to  the  wrong- 
doer, there  can  be  no  relief  in  suits  of  this  description.  In 
suits  for  specific  performance,  where  damages  have  been 
sustained  pending  the  suit^  and  the  question  has  arisen,  how 
much  of  the  purchase-money  should  be  rebated,  the  Court 
has  taken  upon  itself  to  fix  the  amount;  but  I  know  of  no 
case  that  goes  to  the  extent  which  is  contended  for  here :  and 
in  this  case  I  cannot  do  more  than  charge  each  party,  mort- 
gagor and  mortgagees,  respectively,  with  what  they  have 
worked 


There  remains  a  question  as  to  the  form  of  the  decree; 
for,  before  Dean  v.  Thvxiite  was  cited,  it  had  occurred  to 
me  to  consider,  whether,  under  the  peculiar  circumstances 
of  this  case,  the  onus  is  not  thrown  upon  the  bank  to  show 
that  they  did  not  work  the  coal  which  appears  to  have  been 
worked, — in  other  words,  to  show  when  that  coal  was  worked, 
and  so  to  discharge  themselves.  Upon  that  part  of  the 
case  I  must  hear  a  defence,  and  also  upon  the  question  as 
to  the  injimction,  and  what  should  be  done  with  the  air- 
course  and  roads,  and  whether  the  bank  should  not  pay  the 
costs  up  to  the  hearing. 


Mr.  WUlcock,  Q.  G,  Mr.  Amphleit,  Q.  C,  and  Mr.  Stuart, 
for  the  banking  company,  contended,  that  they  ought  not 
to  be  restrained  from  the  use  of  the  air-course,  still  less 
should  they  be  ordered,  as  prayed  by  the  bill,  to  close  an 
aperture  and  stop  up  roads  which  they  did  not  make, 
and  for  the  making  of  which  the  Court  had  held  them  not 
to  be  answerable.  The  aperture  had  been  made  to  air  the 
mine;  and,  whether  rightly  or  wrongly  so  made  in  the 
first  instance,  being  made,  its  continuance  was  no  injury 

(a)  3  M.  &  K.  632. 
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to  the  PlaintifiTa  The  Plainiifb'  rights  were  restricted  to 
the  veins  and  seams  of  coal,  which  alone  were  demised  by 
their  lease;  they  could  not,  by  the  removal  of  any  portion 
of  that  coal,  acquire  a  right  to  the  vacuum  left  after  that 
portion  had  been  removed.  And  even  if  they  could,  the 
Court  would  deal  with  the  case  by  way  of  compen8ati<m 
and  not  by  injunction,  and  would  set  a  value  upon  the 
easement  of  which  the  Defendants,  by  no  fault  of  theirs, 
were  deriving  the  benefit^  and  which  occasioned  no  incon* 
venience  to  the  Plainti&.  At  any  rate,  the  Court  would 
not  throw  upon  the  banking  company  the  expense  of  filling 
up  apertures  which  they  did  not  make. 


With  regard  to  the  account,  the  Court  would  not  throw 
upon  the  bank  the  onus  of  proving,  by  negative  evidence, 
that  they  did  not  work  the  coal  in  question. 

The  Vice-Chancellor. — ^At  a  certain  date,  after  you 
take  possession,  your  agent  is  found  working  at  a  particu- 
lar spot  in  the  Plainti£&'  mine,  and  concealing  that  firom  the 
Plaintifib:* — ^is  it  for  you,  or  for  them,  to  show  how  much  of  the 
coal  which  is  proved  to  have  been  abstracted,  was  abstracted 
by  you,  and  how  much  by  others  before  you  took  possession? 

Mr.  WiUcock — That  question  can  be  determined  when 
it  arises. 


Then,  as  to  allowance  for  working,  assuming  the  Court 
to  decree  an  account  against  the  Defendants,  they  will  be 
entitled  to  allowance  in  respect  of  their  charges  and  ex- 
penses on  account  of  the  coal  for  which  they  may  be  held 
accoimtable,  from  the  time  when  such  coal  was  severed  and 
first  existed  as  a  chattel,  including  carriage  to  the  pit's 
mouth:  Martin  v.  Porter  (a),  WUd  v.  ffoU(b),  Morgan  v. 
Pov)ell(c). 

(a)  5  M.  &  W.  351.  (b)  9  Id.  672.  (c)  3  Q.  B.  284. 
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Mr.  C.  HaU,  for  the  assignees  in  bankruptcy  of  Garratt; 
Mr.  G.  L.  RtLsseU,  for  the  Defendant  Stewart. 

The  Vicb-Chancellob  (to  Mr.  Lewie). — ^You  are  en-         * 

titled  to  an  injunction  as  regards  the  air-coiurse  and  level     ^^21^^ 
roads;  but  the  persons  now  in  possession  not  being  the 
persons  who  made  those  apertures,  I  doubt  whether  I  have 
power  to  make  them  close  them. 

Mr.  Lewie  replied  on  this  point,  and  also  on  the  question 
of  the  allowance  to  be  made  in  taking  the  accoimt,  con- 
tending that  no  allowance  should  be  made  to  Defendants 
for  getting  coals,  when  the  digging  for  these  very  coals  had 
caused  the  Plaintiffs  that  injury  for  which  the  Court  was 
powerless  to  grant  them  compensation. 

The  following  cases  were  also  cited: — Traheme  v.  Oard- 
ner{a),  Lee  v.  AlstonQ)). 


Vicb-Chancellor  Sir  W.  Page  Wood  : — 

I  have  now  taken  time  to  frame  the  minutes  so  as  to      Jf*dgment 

...  «    ,  returned, 

meet  the  justice  of  the  case.  

I  have  already  determined,  and  will  not  repeat  the  rea- 
sons for  my  determination,  that  the  Defendants,  the  bank- 
ing company,  should  not  be  made  answerable  in  respect  of 
their  appropriation  of  so  much  of  this  property  as  was  ac- 
quired by  the  improper  working  of  Oarratt  prior  to  their 
taking  possession,  either  by  reason  of  their  subsequent 
taking  possession  and  continued  workings  of  that  descrip- 
tion through  the  agency  of  Stewart,  or  by  reason  of  Oar- 
ratt happening  to  bank  with  them,  and  to  pay  his  ill-got- 

(a)  26  Law  J.,  N.  S.,  Q.  B.,  259.  (h)  3  Bro.  0.  C.  37. 
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ten  gains  into  thctir  hands  as  his  banker&  But  I  thought 
they  were  answerable  in  respect  of  any  portion  of  that  pro- 
perty worked  by  them  since  they  took  possession,  namely, 
since  the  29th  of  May,  1854.  And  the  question  that  occurred 
to  me  was,  as  to  what  I  ought  to  do  in  the  event  of  its 
being  impossible  to  ascertain  what  portion  had  been  worked 
before,  and  what  portion  had  been  worked  after  that  date. 
This  question,  however,  does  not  yet  arise ;  and  I  shall,  there- 
fore, l^ave  it  open,  directing  such  an  inquiry  as  will  bring 
all  the  facts  capable  of  being  ascertained  before  the  Court. 


The  question  as  to  the  injunction  I  also  determined  in 
favour  of  the  Plaintiflfe,  without  hearing  a  reply.  It  was 
said,  that  the  workings  in  question  in  the  Plaintiflfe'  property 
were  made  for  the  purpose  of  an  air-course ;  but,  looking  to 
the  very  unscrupulous  proceedings  of  the  parties,  although 
that  may  have  been  the  original  motive,  I  am  not  satisfied 
that  it  was  the  sole  motive  for  making  this  aperture — an 
aperture  so  large  that  they  appear  to  have  foimd  it  neces- 
sary afterwards  to  reduce  it  But^  however  that  may  have 
been,  it  did  not  follow,  because  persons  found  it  necessary 
to  air  their  mine,  that  they  were  to  be  at  liberty  to  make  a 
hole  through  the  PlaintiflFs'  property  without  giving  them 
the  least  intimation  of  their  intention,  or  any  opportunity 
of  bargaining  for  the  privilege  they  required.  Rights  of 
this  description  are  valuable  privileges,  which  the  owners 
do  not  concede  without  a  pecuniary  consideration. 


It  was  argued,  that,  as  the  act  was  done,  the  Court  would 
now  set  a  value  upon  the  privilege  thus  usurped.  But  that 
is  not  the  province  of  the  Court,  It  is  the  province  of  the 
owner.  The  mine  is  his  property,  on  which  he  has  a  per- 
fect right  to  set  his  own  value,  and  he  is  not  to  have  it 
interfered  with  without  making  his  own  bargain.  The 
Court  cannot  make  a  bargain  for  him.  He  must  make  it 
for  himself,  and  the  only  question  is,  whether,  the  banking 
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company  having  taken  possession  after  the  act  was  done,  1858. 
an  injunction  can  be  granted  against  them  to  restrain  its 
continuance.  I  feel  I  should  not  be  doing  justice  between 
the  parties  unless  I  prevented  a  continuing  wrong  of  this 
desoiption,  although  committed  by  persons  whom  the  bank 
succeeded  in  title.  The  bank,  when  they  so  succeeded  in 
title,  found  the  property  in  this  condition^  and  with  the 
wrong  eflfected  in  the  manner  I  have  described.  The  Court 
is  at  liberty  to  say,  you  shall  have  no  longer  the  user  of 
what  has  been  thus  wrongfully  acquired.  The  Plaintiffs 
having  now  discovered  that  wrong,  which  they  could  not  dis- 
cover earlier,  it  being  an  underground  operation,  and  car- 
ried on,  like  all  such  operations,  clandestinely,  and  by  which 
they  have  been  robbed  of  an  enormous  quantity  of  coal, 
have  a  right  to  say  it  shall  not  be  continued,  and  to 
be  put  in  the  position  they  were  in  before.  Therefore,  I 
am  entitled  to  order  that  access  to  the  air-course  be  given 
to  the  Plaintifib  to  enable  them  to  block  it  up. 

I  think  it  better  to  make  the  order  in  that  form.  I  feel 
some  difficulty  in  throwing  upon  the  banking  company  the 
expense  of  filling  up  an  aperture  which  they  did  not  make ; 
but  I  hold  they  are  not  entitled  to  retain  the  user  of  an 
aperture  made  behind  the  Plaintifib"  backs,  and  under  the 
circumstances  I  have  described.  Whether  the  continuance 
of  that  user  is  any  special  injury  to  the  Plaintiffs,  whether 
it  is  any  special  injury  to  the  PlaLntifib  to  have  this  air- 
course  existing  through  their  ground,  is  a  question  the 
Court  will  not  stop  to  inquire  into.  It  is  an  injury  to  them 
to  have  a  valuable  right  over  their  property — a  right  for 
which  they  might  have  claimed  a  pecuniary  consideration 
in  proportion  to  its  value — usurped  by  a  fraud  of  this  de- 
scription ;  and  it  will  be  a  further  injury  to  them  if  they  are 
not  at  liberty,  when  that  fraud  is  discovered,  to  apply  to  the 
Court  to  have  it  remedied,  and  to  be  replaced  in  the  posi- 
tion they  were  in  before. 
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I  have  not  forgotten  the  suggestion,  that,  the  PLaintifiB' 
rights  being  only  to  the  veins  and  seams  of  coal  demised  by 
their  lease,  they  cannot^  by  the  removal  of  any  portion  of 
that  coal  (which  is  all  that  was  demised  to  them),  acquire  a 
right  to  the  metaphysical  entity,  the  vacuum  left  after  thai 
portion  has  been  removed  But  it  does  not^  therefore,  fol- 
low that  the  Defendants  have  acquired  a  right  by  this 
wrong,  which  they  are  entitled  to  continue. 


With  regard  to  StewaH,it  was  argued  in  reply  that  he  is 
personally  chargeable  for  the  value  of  the  coal  removed  He 
has  been  very  active  and  vigorous  in  the  wrong  done  to  the 
iPlaintifis ;  he  is,  therefore,  a  very  proper  person  to  be  made 
a  party  to  the  suit  in  respect  of  the  inquiry  that  is  sought^ 
and  is  very  properly  chargeable  with  the  costs  of  the  litiga- 
tion. But,  as  to  what  is  further  asked,  it  appears  to  me,  that 
the  case  against  him  is  one  simply  of  trespass  and  tort  He 
is  not  charged  with  the  receipt  of  trust  money.  He  is 
charged  simply  with  trespass  and  tort ;  and  in  such  a  case, 
you  cannot,  in  this  Court,  charge  a  person  who  is  not  shown 
to  have  received  any  portion  of  the  profits  arising  from  the 
fiBudulent  transaction.  Here,  so  &r  from  that  being  shown, 
it  is  in  evidence  that  the  whole  of  the  proceeds  were  paid 
directly  into  the  bank  to  the  credit  of  OarraU,  and  that 
Stewart  took  no  part  of  them.  As  to  his  paying  the  co^ts  of 
the  suit  I  had  no  question,  even  before  the  reply. 

With  regard  to  the  general  costs  of  the  suit,  it  appears  to 
me  that  the  banking  company  are  also  liable  to  the  pay- 
ment of  those  costs. 


In  the  inquiry  I  am  about  to  direct,  as  to  what  coals  were 
gotten  and  removed  before  the  29th  of  May,  1854,  when 
the  banking  company  took  possession,  and  what  coals  were 
gotten  or  removed  since  that  date,  I  use  the  word  "  or  " 
purposely,  because,  although  gotten  before  they  took  posses- 
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sion,  if  removed  by  them  afterwards  tliej  are  -diazgeable  for 
such  coals. 

I  have  had  some  difficulty  as  to  the  allowance  to  be  m^de 
to  the  parties  chargeable  in  respect  of  their  charges  and 
expenses  on  account  of  the  coal  so  gotten  or  removed,  be- 
cause, while  on  the  one  hand  I  cannot  give  the  Flaintiflb 
compensation  as  damages  for  the  injury  the  Defendants' 
digging  may  have  incidentally  occasioned  to  their  property, 
it  may  be  a  question  whether  any  allowance  should  be  made 
to  the  Defendants  for  getting  coals,  where  the  digging  for 
those  very  coals  may  have  occasioned  such  injury.  That 
difficulty,  however,  will  be  met  by  directing  all  just  allow- 
ances to  be  made  to  the  parties  chargeable  in  respect  of 
such  charges  and  expenses.  Some  allowance,  it  is  clear, 
they  would  have  under  ordinary  circumstances,  according 
to  all  the  authorities;  but  it  maybe,  that  the  coal  has  been 
won  in  such  a  manner  as  seriously  to  injure  the  rest  of  the 
Plaintiffii^  coaL  In  such  a  case  there  would  be  no  just 
allowance  to  be  made. 


1858. 

PoWBLIi 

V, 
AlKBN. 

JudgmeiU 


Declasb  Defendant  Oarratt  to  be  answerable  in  manner  hereinafter 
mentioned  in  respect  of  all  coals  gotten  or  removed  from  imder  the 
doses  or  lands  mentioned  in  the  lease  of  March^  1848,  by  means  of 
workings  carried  on  from  the  North  Side  Colliery  and  Malago  Vale 
Colliery  J  or  either  of  them,  prior  to  the  29th  of  May,  1854.  And 
declare  Stuckey's  Banking  Company,  and  the  Defendants  Aiken  and 
Coles,  as  public  officers  of  the  same,  to  be  chargeable  in  manner  here- 
inailer  mentioned,  in  respect  of  all  coal  gotten  or  removed  from  under 
the  closes  and  lands  in  the  said  lease  mentioned,  by  means  of  workings 
carried  on  from  the  said  collieries,  or  either  of  them,  since  the  29th  of 
May,  1854.  Inquire  what  coals  were  so  gotten  and  remoyed  before 
the  29th  of  May,  1854;  and  what  coals  were  so  gotten  or  removed 
since  that  date.  And  inquire  whether  any  and  what  quantity  of 
coal  has  been  gotten  or  removed  from  imder  the  said  closes,  the  pre- 
cise time  of  getting  or  removing  which  cannot  be  ascertained.  Cer- 
tify the  market  price  or  value,  or  as  near  thereto  as  may  be,  of  all 
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MimUeof 


coal  80  gotten  or  removed  as  aforesaid  at  the  pit*s  mouth,  all  just 
allowances  being  made  to  the  parties  chargeable  in  respect  of  their 
charges  and  expenses  on  account  of  such  coal.  The  aforesaid  declar- 
ations and  inquiries  to  be  without  prejudice  to  any  question  whether 
Chrratty  and  Aiken  and  Coles^  or  either  of  them,  are  subject  to  be 
charged  in  respect  of  the  coal,  if  any,  which  may  have  been  gotten 
or  removed,  but  the  precise  time  of  getting  or  removing  which  can- 
not be  ascertained.  Injimction  according  to  the  seccmd  paragraph  of 
the  prayer,  and  also  injimction  against  the  Defendants  continuing  to 
use  the  air-course  in  the  bill  mentioned,  or  any  of  the  level  roads 
under  the  closes  mentioned  in  the  lease.  The  Defendants  Aiken 
and  Coles^  and  Stuckey*s  Banking  Company ^  to  give  and  allow  to  the 
Flainti£&,  their  servants,  workmen,  &c,  access  through  their  pita  and 
the  air-courses  and  roads  in  their  collieries,  in  order  that  the  Flaintiffi 
may  stop  and  close  the  aur-courses  in  the  bill  mentioned,  and  stop  up 
or  remove  the  roads  in  the  Flaintifis*  mines;  and  access  also  for  car- 
lying  down  the  materials  which  Plaintiffs  may  deem  necessary  for  the 
purpose  of  such  stopping  up.  Tax  Plaintiffs*  costs  up  to  the  hearing 
[with  certain  exceptions  not  material  to  the  report],  such  taxed 
costs  to  be  paid  to  Plaintiff  by  Oarratt  and  Stewart^  and  by  Aiken 
and  Coles  as  public  officers  of  Siuckey^s  Banking  Company,  Reserve 
the  consideration  of  the  costs  of  all  parties  not  hereby  disposed  o£ 
Stay  proceedings  against  Stewart  on  his  payment  of  costs  as  ordered. 
Reserve  further  consideration. 
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JONES  V.  JONES.  June  lit. 

XHIS  suit  was  instituted  for  the  administration  of  the      Dower— 
estate  of  TFiZMom  Jones,  deceased,  who  died  intestate  in   ..3  ^  Twm^ 
1862,  leaving  a  widow  whom  he  had  married  in  IS*?,  and  ^I^^J^?^'^^ 
leaving  an  only  son  his  heir-at-law.  Aeteu. 

Under  the  late 

His  simple  contract  debts  amounted  to  282?.  16&  8d.;  ^rwiit'4,^c. 
his  specialty  debts  consisted  of  a  sum  of  4sl06l.  J7«.  6d,  J05)awidow 

,  .     ,  has  no  right,  as 

due  in  respect  of  principal  and  interest  secured  by  a  mort-  against  the 
gage  of  aU  his  fireehold  and  leasehold  property,  executed  her  deceased 
by  himself  in  1849,  and  an  annuity  for  lOOZ.  a-year  on  the  ^^^^^ 
life  of  a  person,  aged  at  his  decease  fifty-two  years.    His  respect  of  a 

mortgage 

personal  estate  amounted  to  7572.  created  hy  the 

deceased. 

Therefore, 
The  freehold  and  leasehold  estates  comprised  in  the  where, ma 

mortgage  were  sold  by  order  of  the  Court,  and  produced  in  description,  the 

all  84502.,  of  which  sum  24072.  was  the  ascertained  value  ^^^^ 

of  the  leasehold  portion,  leaving  60432.  as  that  of  the  free-  «>w  hy  order 

-       _        -.  .  ®  of  the  Court 

hold.     Out  of  this  sum  of  84502.  the  mortgage  debt  was  in  a  suit  for 
paid,  and  the  residue  (47962.  12».  9c2.)  was  paid  into  Court  Jf^kf^te^s 
to  the  credit  of  the  cause.  estatej-.ireW, 

as  between  his 
widow  and  his 

By  his  certificate  under  the  order  on  further  directions,  right  of  the 
the  Chief  Qerk  found-  ^I^^S^t^'tT 

1.  That  the  widow  was  entitled  to  dower  out  of  the  free-  one-third  of  the 

mcome  of  the 

hold  estates  of  the  deceased,  subject  to  the  mortgage  on  dearsnrplnsof 
the  said  freehold  estates.  of  ttle  sale, 

2.  That  the  value  of  his  leasehold  estates  (24072.)  was  ^tl^d^ 

insufficient  for  the  payment  of  his  debts.  .  ^v^n  the 

,       -   mortgage. 

3.  That  the  dower  to  which  the  widow  was  enUtied 

amounted  to  the  sum  of  272.  Ss.  a-year  during  her  life,  the 
value  of  which,  at  the  time  of  the  death  of  the  intestate,  was 
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451  {.,  assiuning  that  there  was  not  any  personal  estate  to 
pay  any  part  of  the  mortgage  debt  (a). 

A  summons  was  obtained  on  behalf  of  the  widow  to 
vary  the  first  paragraph  of  this  certificate,  by  omitting  the 
words  ''subject  to  the  mortgage  on  the  said  fireehold 
estates ;''  and  to  have  it  declared,  that»  as  between  the 
widow  and  the  heir-at-law  of  the  intestate,  the  widow  was 
entitled  to  dower  out  of  the  whole  of  the  fireehold  estates 
of  the  intestate;  that  the  freehold  estates  of  the  intestate, 
which  descended  on  his  heir-at-law,  were  to  be  applied  pri- 
marily in  payment  of  the  debts  of  the  intestate  not  satuEh 
fied  out  of  his  personal  estate;  and  that  the  third  para- 
graph of  the  certificate  might  be  varied  by  declaring  thai 
the  freehold  estates  of  the  intestate,  which  descaided  on  his 
heir-at-law,  were  more  than  sufficient  to  pay  his  debts  left 
unsatisfied  by  his  personal  estate;  and  that  the  dower  to 
which  the  widow  was  entitled  amounted  to  SOL  a-year 
during  her  life,  the  value  whereof,  at  the  decease  of  the 
intestate,  was  1300J. ;  or  that  the  certificate  might  be 
varied  by  declaring  that  the  widow  was  entitled  to  such 
further  or  other  sum  over  and  above  the  272.  Be.  during 
her  life,  as  the  Court  should  think  proper. 


Afytmau.         Mr.  Danid,  Q.  C,  and  Mr.  RendaU,  for  the  widow: — 


As  against  the  heir-at-law,  the  widow  is  entitled  to 
dower  out  of  the  whole  of  the  freehold  lands  of  the  de- 
ceased, before  any  provision  is  made  for  payment  of  the 
mortgage  debt — ^that  is,  in  this  case,  out  of  the  gross  sum  of 
60432. ;  and  not  merely,  as  the  Chief  Clerk  has  certified,  out 
of  the  clear  surplus  of  that  sum,  after  payment  of  what  is 
due  upon  the  mortgage. 

(a)  This  last  clause  was  added  afler  the  summons  was  obtained. 
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Under  the  old  law,  the  case  would  have  been  clear.  The 
widow,  as  purchaser,  would  have  been  entitled  to  prece- 
dence, even  over  a  legatee,  Bnrridge  v.  Bradyl(a),  and  a 
fortiori  over  the  heir :  Co.  Litt.  208.  a.  And  the  late 
Dower  Act  (6)  has  not  altered  the  law  in  this  respect  Not- 
withstanding the  6th  section  (c)  of  the  Act,  upon  which 
alone  any  question  can  be  raised,  it  has  been  held  by 
the  Master  of  the  Bolls  that  the  widow's  right  to  dower 
has  priority  over  creditors:  Spi/re  v.  Hyatt {d). 


1858. 


ArgmtmL 


The  Vice-Chancbllor — Over  mere  creditors,  having 
debts,  to  which  "  the  land  of  the  deceased"  is  w>t  *'  sub- 
ject or  liabla''  But  this  is  a  mortgage  debt>  a  charge  upon 
the  land.  All  that  the  Master  of  the  Bolls  there  decided 
was,  that,  where  there  is  no  charge  of  debts  in  the  lifetime 
of  the  deceased,  the  widow's  right  to  dower  has  priority. 

Mr.  RendaXL. — But  the  principle  of  his  Honour's  decision 
goes  further,  and  extends  to  all  debta  He  says :  "  In  truth, 
what  is  claimed  by  or  comes  to  the  widow  was  no  part  of 
what  the  intestate  was  seised  of  at  his  death.  He  died 
seised  of  lands  subject  to  the  widow's  right  to  dower,  and 
it  is  only  that  which  became  subject  to  the  payment  of  his 
debts." 

The  Vice-Chancellob. — Suppose  the  mortgagee  had 
sold,  would  the  wjj^ow  have  had  any  equity  of  this  kind 
against  the  heir? 

Mr.  Daniel, — A  sale  in  the  lifetime  of  the  deceased 


(a)  1  P.  Wms.  126. 

(«  3  &  4  Will.  4,  c.  105. 

(c)  The  5th  section  provides — 
'*  That  all  partial  estates  and  in- 
terests, and  all  charges  created 
by  any  disposition  or  will  of  a 
husband,  and  all  debts,  incum- 


brances, contracts,  and  engage- 
ments to  which  his  land  shall  be 
subject  or  liable,  shall  be  valid 
and  effectual  as  against  the  right 
of  his  widow  to  dower." 
(d)  20  Beav.  621. 
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1858.  would  have  been  aa  ''  absolute  dispoeition'"  of  the  property 

"^^J^  within  the  4th  section  of  the  Act  (a). 

V, 

The  Yic&Chancelloil — ^And  is  not  this  such  a  disposi- 


ArfftunaU, 


tion  pro  tanto  ? 

Mr.  Da/nieL — ^We  submit  it  is  not  This  case  eaanot  fifcU 
withiQ  the  4th  section.  The  widow  would  have  been  en- 
titled to  redeem. 

The  Yice-Chancellor. — Suppose  she  had  redeemed, 
she  would  have  gained  nothing  by  it  against  the  heir. 
What  she  asks  is^  to  get  from,  the  heir  something,  whidi^ 
during  her  husband's  life,  was  alienated  by  him,  pro  tanto, 
to  the  extent  of  the  mortgage  debt  What  was  it,  accord- 
ing to  yomr  contention,  that  descended  to  the  heir? 

Mr.  Rendall. — So  much  of  the  real  estate  of  the  de- 
ceased as  was  not  required  to  answer  the  debts  of  the 
deceased,  and  estates  and  charges  in  favour  of  others,  of 
which  the  widow's  dower  was  one.  The  dower  of  a  widow 
is  an  estate  in  the  land,  until  her  husband  exercises  his 
statutory  power  of  depriviDg  her  of  it.  There  is  a  dear 
implication  upon  the  Act,  that,  until  that  power  is  exer- 
cised, her  right  shall  not  be  prejudiced. 

[He  read,  as  part  of  his  argument^  an^article  on  this  sub* 
ject  in  the  Jurist(6),  and  cited  Tipping  v.  Tipping(c)  and 
Tynt  V.  TyTU;  (eZ),  to  show,  that,  although  under  the  old  law 
the  question  could  not  arise,  the  husband  having  no  power 

(a)  The  4th  section  enacts —  (b)  1  Jur.,  N.  S.,  part  2,  pp. 

*'  that  no  widow  shall  be  entitled  338,  339. 
to  dower  out  of  any  land  which  (c)  1  P.  Wms.,  729. 

shall  have  been  absolutely  dis-  (d)  2  Id.  541. 

posed  of  by  her  husband  in  his 
lifetime  or  by  his  will." 
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over  his  wife's  dower;  jet,  in  the  analogous  case  as  to  para- 
phernalia the  principle  for  which  he  contended  was  recog- 
nised, the  right  of  the  widow  being  preferred. 

Mr.  James,  Q.  C,  and  Mr.  Whitbread,  proceeded  to 
contend  that  the  right  of  the  widow  was  limited  to  one* 
third  of  the  income  of  the  clear  surplus  proceeds  after 
providing  for  the  mortgage  debt»  which,  by  the  5th  section 
of  the  Dower  Act^  was  made  valid  and  effectual  against  her 
right  to  dower. 

It  was  argued,  that  she  had  a  right  to  have  the  estate 
cleared  of  her  husband's  debts;  but  the  5th  section  de- 
privedJier  of  that  right  in  the  case  of  all  debts  charged 
by  her  husband  on  his  real  estata  Such  a  charge  was,  in 
fiEict,  a  partial  alienation;  and  the  argument  must  go  to  this 
extent^  that  if  the  deceased  had  granted  an  annuity,  or  a 
life-estate,  out  of  his  lands — 


S65 


1858. 


ArgmmmU 


Vice-chancellor  Sir  W.  Page  Wood  :— 

I  think  I  ought  not  to  hear  any  more,  the  point  being 
clear  without  argument. 


This  Act  was  intended,  from  the  beginning  to  the  end, 
for  the  benefit  of  the  husband,  by  giving  him  powers  of 
alienating  his  lands  without  the  consent  of  his  wife,  which 
powers,  until  the  Act  came  into  operation,  he  did  not  pos- 
8es&  Considerable  benefits  are  given  abo  to  the  wife,  who 
is  to  be  entitled  to  dower  out  of  equitable  estates,  and 
others,  to  which  she  had  no  claim  independently  of  the 
Act;  but  the  main  scope  and  object  of  the  Act  are  the 
rights  which  it  gives  to  the  husband. 

VOL.  rv.  B  B 
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These  rights  are  conferred  by  the  4th  and  5th  seciioim. 
By  the  4th  section  he  is  to  have  an  absolute,  by  the  5th 
section  a  partial  power  of  alienation  or  disposition  over  his 
lands ;  and,  in  either  case,  such  alienation  or  disposition  by 
him,  whether  absolute  or  partial,  is  to  be  valid  and  effectual 
BS  against  his  widow. 


It  is  said,  true,  he  may  make  a  partial  alienation  by 
a  mortgage  or  charge  of  this  description,  and  as  against 
the  widow  the  charge  will  be  valid  and  effectual;  but  an 
equity  will  arise  in  that  case  between  the  widow  and  the 
heir,  and  as  against  the  heir  the  widow  has  a  right  to  come 
into  this  Court  and  to  call  upon  him  to  make  good  to  her 
what  her  husband  has  deprived  her  of  by  means  pf  this 
charga  But  the  answer  is,  that  all  partial  estates  and  in- 
terests, just  as  much  as  absolute  estates  and  interests,  are 
to  be  valid  and  effectual  against  the  widow — ^not,  indeed, 
mere  debts,  but  debts  to  which  her  husband's  lands  are 
subject  or  liable.  Such  debts  are,  in  effect,  partial  interests 
in  those  lands ;  and  this  lady  might  as  well  seek  to  oust  a 
life  estate  created  by  her  husband,  and  to  obtain  against 
the  heir  indemnity  in  respect  of  a  partial  interest  of  that 
description,  as  to  sustain  the  equity  for  which  she  now 
contends. 

It  appears  to  me  that  she  has  no  such  equity  as  against 
the  heir;  and  I  cannot  concur  with  the  observations  of  the 
learned  writer  which  were  made  part  of  the  argument  on 
her  behal£ 


As  regards  the  case  of  Spire  v.  Hyatt  (a)  which  was 
cited  in  argument^  with  the  decision  and  with  the  first  part 
of  the  observations  of  the  Master  of  the  Rolla  in  that  case 
I  quite  concur.  Mere  debts,  to  which  the  .lands  of  a  de- 
ceased husband  are  not  subject  or  liable,  are  not  within  the 

(a)  20  Beav.  621. 
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5th  section  of  the  Act,  and  are  not  by  that  section  made 
valid  or  effectual  as  against  his  widow's  right  to  dower. 
But  that  is  an  entirely  different  proposition  from  the  one 
here  contended  for. 

I  must,  therefore,  order  the  Chief  Clerk's  certificate  to 
be  confirmed. 


1858. 


JudgmaU, 


COPEuDOHERTY.  ^  ^^^„ 

T  appeared  by  the  bill  that  the  Plaintiflfe  were  Ameri-        ml 
cana,  and  owners  of  the  American  ship  Tuscarora.  ^^^^ 

Jme\2th. 

The  bill  stated,  that,  in  April,  1867,  a  collision  took  /fU^rm^onai 

Law — JtftNMCt- 

place  between  The  Tuscarora  and  another  American  ship,  pal  Law^Acu 
The  And/rew  Foster;  shortly  after  which,  the  latter  foun-  — ivmct^fe  of 
dered  and  was  lost,  with  her  cargo.  Conitmetum. 

Primft  facie, 
and  nnlAo^  the 

The  bill  stated,  that,  in  respect  of  the  loss  of  The  An-  oontraiy  be 
drew  FostcTy  the  Plaintiffs  were  answerable  in  damages  to  be^i^pUed^' 
the  extent  and  in  manner  mentioned  in  Part  IX.  of  the  Mer-  J™™  ^^  *lf^ 

lute  necessity 

chant  Shipping  Act>  1854  (a),  that  is  to  say,  to  the  extent  of  the  case, 

every  Legisla- 
ture most  be 
presumed  to  have  intended  by  its  enactments  to  regulate  the  rights  which  should  subsist  be- 
tween its  own  subjects,  and  not  to  affect  the  rights  of  foreigners,  whether  by  way  of  restricting 
or  augmenting  their  natural  rights. 

Merehant  Shippmg  Act,  1854  (17  4r  18  Vict,,  c.  lOiy-CoUision  between  Foreign  Ship^-^Foreign 

Law — Judicial  Cognizance, 

The  limitation  of  liability  provided  for  a  shipowner  by  the  504th  section  of  the  Merchant 
Shipping  Act,  1854,  where  loss  or  damage  is  occasioned  by  his  ship  to  any  other  ship,  or  to  the 
goods  on  board  any  other  ship, — Held,  not  to  apply  to  a  case  of  collision  between  two  American 
ships  upon  the  high  seas. 

And  the  Court  refused  to  take  judicial  cognisance  that  the  law  of  America  is,  in  this  reqiect, 
the  same  as  our  own. 

But  if  that  circumstance  be  averred  and  proved,  the  Court  can  adminiflter  American  law 
between  Americani^-Semble, 

(a)  17  &  18  Vict.  c.  104. 
B  b2 
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1858.  of  the  value  of  The  Tuecarora  and  the  freight  due  or  to 
grow  due  in  respect  of  her  then  voyage;  but  such  value 
was  insufficient  to  answer  all  the  claims  made,  or  which 
might  be  made,  against  the  Flainti&  in  respect  of  the  loss 
of  The  An^ew  Foster. 

The  bill  further  stated,  that  certain  of  the  Defendants,  as 
owners  or  consignees  of  cargo  on  board  The  Andrew  Foster, 
had  obtained  judgment  in  the  Court  of  Admiralty,  affirmed 
on  appeal  by  the  Judicial  Committee  of  the  Privy  Council, 
whereby  the  Flaintifib  were  condemned  in  the  damages 
consequent  on  the  collision,  and  in  costs;  and  that  The 
Tuecarora  had  been  arrested  by  process  of  the  Admiralty 
Court,  and  was  still  under  arrest  and  liable  to  be  sold. 
It  also  stated,  that  similar  actions  bad  been  commenced  in 
respect  of  the  collision  by  the  rest  of  the  Defendants,  some 
claiming  as  owners  of  cargo  on  board  The  Andrew  Fo8ter» 
others  as  part  owners  of  that  ship. 

The  bill  prayed,— (1),  That  the  value  of  The  Tuscannu 
and  the  freight  due  and  to  grow  due  in  respect  of  the  voy- 
age, at  the  time  of  the  collision,  might  be  ascertained  as 
the  Court  should  direct,  the  Plaintiflfe  being  willing  to  pay 
into  court  such  sum  as,  upon  the  result  of  such  inquiry, 
should  properly  be  payable  by  them ;  (2),  That  the  sum 
so  paid  into  court  might  be  distributed  rateably  among  the 
several  claimants  who  had  made,  or  should,  within  such 
reasonable  time  as  the  Court  should  direct,  make  or  esta- 
blish any  claim  in  respect  of  the  loss  of  The  Andrew  Foster; 
(3),  That  the  claims  of  all  parties  who  should  not  come  in 
and  establish  their  claims  within  such  reasonable  time  might 
be  excluded;  and  (4),  That  the  Defendants  might  be  re- 
strained from  further  proceeding  in  the  Admiralty  Court, 
and  from  prosecuting  the  actions  commenced  by  them,  and 
from  taking  any  other  proceedings  in  relation  to  the  sub- 
ject matter,  and  from  selling  the  ship ;  or,  if  not  wholy  re- 


CASES  IN  CHANCERY. 


369 


Strained  as  aforesaid,  might  be  so  except  so  far  as  in  the 
opinion  of  the  Court  they  ought  not  to  be  restrained. 

Several  of  the  Defendants  demurred  for  want  of  equity. 

It  appeared  that  some  of  the  Defendants  who  demurred 
were  Britiah  subjects;  but  it  did  not  appear  whether  all 
were  so. 


1858. 


Mr.  Ja/mes,  Q.  C,  and  Mr.  Oiffard,  in  support  of  ihe     Afynmau. 
demurrer — 

Contended,  that,  the  Plaintiff  being  foreigners,  and  the 
collision  having  taken  place  upon  the  high  seas  (a)  out  of 
the  jurisdiction  of  this  country,  the  case  must  be  governed, 
not^  as  the  bill  presumed^  by  the  municipal  law  of  the 
United  Kingdom,. but  by  the  general  rule  of  international 
law  in  cases  of  collision,  namely,  that  the  owner  of  a  vessel 
doing  damage  to  another  is  answerable  for  the  total  loss 
occasioned  by  the  negligence  or  unskilfulness  of  the  persons 
he  employs,  and  is  liable  to  make  full  compensation — Per 
Lord  Stowell,  in  the  case  of  The  Carl  Johann,  cited  in  the 
case  of  The  Dundee  (b);  and  per  Sir  John  NichoU,  in  the 
case  of  The  Ovrolamo  (c)  citing  Lord  Stowell  in  The  Nostra 
Signora  de  los  Dolores  (d). 


The  limitation  of  liability  provided  in  such  cases  by  the 
Merchant  Shipping  Act,  1854(e),  was  our  own  municipal 
law,  intended  for  our  own  subjects,  and  did  not  extend  to 
foreigners.  The  Act  was  a  consolidation  of  all  the  earlier 
statutes  relating  to  merchant  shipping  ;  and  that  part  of  it 
was  incorporated  from  an  earlier  Act,  devoted  almost  ex* 


(a)  This  was  not  averred  in  the 
bill. 

(b)  1  Hagg.A.R.  113. 

(c)  3  Hagg.  A.  R.  186. 


(rf)  1  Dods.  290. 
(e)  17  &  18  Vict.  c.  104,  Part 
IX.  8.  504. 


/ 
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1858.  clusively  to  the  limitation  of  liabilities  of  Bhipownen,  the 
53  Geo,  3,  a  159,  which  had  been  expressly  held  by  Lord 
Stowell,  in  the  case  of  The  Carl  Johann,  cited  in  the  case 
of  The  Dundee  {a),  not  to  extend  to  foreign  ships,  upon  the 

*^^'"'****'  ground  that  it  was  a  measure  of  policy,  passed  for  the  en- 
couragement of  our  own  maritime  interest^  and  to  remove 
the  terrors  which  would  otherwise  discourage  people  from 
embarking  in  our  maritime  commerce.  That  decision  must 
be  applicable  to  the  present  Act^  incorporating  as  it  did 
these  very  same  provisions  from  the  earlier  Act,  otherwise 
the  process  of  consolidation  would  result  in  a  general  un- 
settling of  the  statute  law  as  declared  by  judicial  interpre- 
tation. And  even  if  the  decision  were  not  so  applicable, 
the  principle  must  be  so.  The  effect  of  both  Acts  was  to 
relax  the  general  rule  of  international  law;  and  prim&  fade 
all  such  Acts  are  limited  to  the  subjects  of  the  coimtiy  for 
which  they  are  passed,  and  do  not  extend  to  foreignera 
''  It  is  never  to  be  presumed,  unless  the  words  are  so  dear 
that  there  can  by  no  possibility  be  a  mistake,  that  the 
British  Legislature  exceeded  that  power  which  properly 
belongs  to  it,"  viz.  ''  to  legislate  for  its  own  subjects  all 
over  the  world,  and  as  to  foreigners  within  its  jurisdiction, 
but  no  further." — Per  Dr.  Lushington,  in  the  case  of  The 
Zollverein(b);  and  here  no  provision  can  be  pointed  out 
to  rebut  that  presumption.  Upon  this  principle.  Lord 
Stowell,  in  the  case  of  The  Nostra  Signora  de  los  Do- 
lores (c),  decided  that  foreigners  when  suing  British  sub- 
jects were  not  bound  by  the  mimicipal  law,  and  said,  "  I  do 
not  recognise  the  applicability  of  those  cases  which  have 
been  determined  between  British  subjects  to  such  a  case 
as  this,  which  is  founded  on  the  law  of  nations,  is  brought 
on  the  complaint  of  a  person  not  subject  to  our  laws»  and 
is  to  be  tried  in  a  Court  whose  duty  it  is  to  administer  the 
law  of  nations" (d).  And  Dr.  LushingtoUy  in  the  case  of  The 

(a)  1  Hagg.  A.R.  113.  {d)  And  see  Sir  John  NichoO, 

\h)  2  Jur.,  N.  S.,  429.  in  the  case  of  The  Qirolamo,  3 

(c)  1  Dods.  290.  Hagg.  A.  R.  186. 
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ZoUverein,  held  that  the  296th,  298th,  and  299th  sections 
<tf  the  very  Act  now  in  question  did  not  apply  to  a  case 
in  which  a  foreign  vessel  was  concerned. 

Besides,  even  if  the  Act  should  be  held  to  apply  to  a        r^«»»»»*- 
case  where  a  foreigner  is  Plaintiff,  here  the  Defendants 
have  obtained  a  definitive  sentence  in  the  Court  of  Admi- 
lalty,  under  which  the  ship  has  been  arrested. 

The  Yics-Chakcellor.— That  is  no  objection  to  the 
bilL  I  have  decided  in  Leycester  v.  Logcm(a)  that  the 
514!th  secticm  of  this  Act  applies^  notwithstanding  judg- 
ment in  the  Admiralty  Court  condemning  the  ship. 

Mr.  James, — ^Then  we  rely  on  the  former  points  and 
upon  all  those  authorities  which  have  decided  that  prim& 
fSune  an  Act  of  the  British  Legislature  must  be  construed 
to  apply  to  British  subjects,  and  not  to  foreigners,  e.  g, 
Thomson  v.  The  Advocate  Oenerdl(b),  Attorney  Oeneral  v. 
Forbes(c)f  Arnold  v.  Amold(d),  and  Jefferys  v.  Boosey{e), 

[They  cited  also  the  case  of  The  Milford(f).] 

Mr.  Amphlett,  Q.  C,  and  Mr.  G.  HaU,  in  support  of 
the  bill,  contended,  that  the  Act»  or  at  all  events  Fart  IX. 
under  which  the  bill  sought  relief,  applied  to  foreigners  as 
weU  as  to  British  subjects. 

The  "saving  clause,"  as  it  was  called,  at  the  end  of 
that  Fart  of  the  Act  provided  that  nothing  in  the  Ninth 
Part  of  the  Act  contained  should  be  construed  to  extend 
to  any  British  ship  not  being  a  recognised  British  ship 
within  the  meaning  of  the  Act(gf).     Upon  the  Defendants' 

(a)  3  K.  &  J.  446.  (e)  4  H,  L.  C.  815. 

ib)  12  CI.  &  F.  1.  (/)  Law    Times,  April   3rd, 

(c)  2  CI.  &  F.  48.  1858. 

(d)  2  Myl.  &  Cr.  256,  270.  (g)  Sect.  516. 
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1858.  contention  that  clause  should  have  run  thus:   "to  any 
CoPB  ^^W  ^^^  being  a  recognised    BrUiah  ship  within  the 
DoHERTT  Cleaning   of   the  Act ; ''  and  the  word  **  BrUiah "  was 
superfluous. 

Aryunt&U, 

But  the  whole  Act  shows^  that,  wherever  the  contraiy 
was  not  expressed,  ships  generally,  that  is,  ships  of  all 
countries,  were  intended  The  interpretation  clause  (a) 
provides,  that  the  word  "ship"  shall  include  "every  de- 
scription of  vessel  used  in  navigation,  and  not  propelled 
by  oars,'' — ^irrespective,  therefore,  of  the  nation  or  country 
to  which  it  belonga  The  Second  Fart  of  the  Act  is  in- 
tituled "  BrUiah  ships,  their  ownership,  measurement,  and 
r^istry,''  restricting  that  Part,  therefore,  of  the  Act  ex- 
pressly to  BrUiah  shipping,  and  implying  that  in  other 
Parts  of  the  Act  not  so  expressly  restricted,  ships  of  all 
coimtries  are  included  A  like  inference  arises  from  the 
title  to  the  Fourth  Part  of  the  Act,  which  restricts  the  ap- 
plication of  that  Part  to  BrUiah  ships,  and  to  foreign 
steam  ships  of  a  certain  description. 

The  argument^  that  foreign  shipowners^  and  injuries 
done  by  their  ships  upon  the  high  seas  and  beyond  the 
jurisdiction  of  this  country,  are  matters  beyond  the  powers 
of  the  BrUiah  Legislature,  and  with  which,  therefore,  it 
could  not  have  intended  to  deal,  proves  too  much ;  for  the 
Act  expressly  provides,  that>  whenever  any  injury  has  in 
any  part  of  the  world  been  caused  to  any  property  belong- 
ing to  her  Majesty  or  to  any  of  her  Majesty's  subjects  by 
any  foreign  ship,  the  judges  of  this  country  shall  have 
power  to  detain  such  foreign  ship  until  satis&ction  has 
been  made  or  security  given  to  abide  by  the  event  of 
our  legal  proceedings  (6). 

The  argument,  that  a  foreign  ship  is  not  intended  to  be 
included  unless  expressly  mentioned,  is  answered  by  those 

(a)  Sect.  2.  (h)  Sect.  527. 
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Parts  of  the  Act  which  relate  to  pilotage  (a),  Ifghthouses  (6),        1858. 

and  wrecks,  casualties,  and  salvage  (o),  in  which,  although  ""copb^ 

fcnneign  ships  are  not  expressly  mentioned,  and  ''ships''  -.    ^' 
alone  are  spoken  of,  the  Legislature  must  clearly  have  con-      ^  •-— ^ 
templated  ships  generally. 

But  agreeing  that  neither  the  Act  generally,  nor  the 
Ninth  Part  of  it,  under  which  the  Plainti£b  seek  relief,  was 
intended  to  apply  to  foreigners,  the  Defendants  in  this  case 
have  applied  to  the  tribunals  of  this  country;  having  done 
so,  they  must  abide  by  the  lex  fori,  the  law  of  the  coimtry 
to  whose  tribimals  they  have  appealed  ;  and  by  that  law 
no  owner  of  any  sea-going  ship  shall,  imder  circumstances 
like  the  present,  be  answerable  in  damages  beyond  the 
value  of  his  ship  and  freight  ((2) ;  and  if  sued  in  any  other 
court  of  this  countiy,  he  is  entitled  to  the  relief  sought  by 
the  bill  (6). 

Besides,  several  of  the  Defendants,  including  the  owners 
of  the  ship  which  has  been  lost,  are  Americans,  and  the 
American  law  adopts  the  same  rule  as  our  own  with 
reference  to  the  limitation  of  the  liability  of  a  shipowner 
under  circumstances  like  the  present. 

[They  cited  the  case  of  The  Saracen  (/)  and  the  case  of 
27ie  JohomnFriedHch  (gr).] 

Mr.  James,  Q.  C,  in  reply— 

The  argument  that  the  lex  fori  entitles  the  Plaintiff  to 
limitation  of  liability,  is  a  petitio  principii,  viz.  that  this 
Act  of  Parliament,  which  is  the  lex  fori,  has  limited  the 

(a)  Part  V.  (e)  Sect.  514. 

\b)  Part  VI.  (/)  4  Notes  of  Cas.  in  the  Eccl. 

(c)  Part  VIII.  &  Marit.  Courts,  498. 

id)  Sect.  504.  ig)  1  Rob.  A.R.  35. 
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1858.  liability  of  abipowners  being  foreignera  And  as  to  the 
Fifth,  Sixth,  and  Eighth  Farts  of  the  Act  it  does  not  follow, 
because  certain  special  provisions  as  to  pilotage^  lighthonses, 
wrecks,  and  salvage  must  necessarily  apply  to  certain 
foreign  ships,  that  the  general  provisions  of  the  Act  apply 
toalL 

As  to  the  verbal  criticism  to  which  the  Act  is  open,  it 
has  been  consolidated  from  various  other  Acts,  and  that 
circumstance  may  account  for  some  inaccuracies  of  ex- 
pression. 

Judgment  reserved. 

Before  the  Vice-Chancellor  delivered  judgment,  Mr. 
Amphlett  asked  leave  to  mention,  in  reference  to  the  case 
of  The  Carl  Jofiann,  cited  contra,  and  which  was  decided 
upon  the  Act  58  Qeo.  8,  c.  159,  that  by  the  5th  section  of  that 
Act  it  was  provided,  that  nothing  therein  contained  should 
extend  to  the  owners  of  certain  specified  vessels,  used  solely 
in  rivers  or  inland  navigation,  "  or  any  ship  or  vessel  not 
didy  registered  according  to  law " — a  provision  which,  of 
itself,  was  conclusive  of  the  question  then  before  Lord 
Stowell 


Mwf  3rd        Vice-Chancellor  Sir  W.  Page  Wood  : — 

Judgmeni.  rjij^^  question  in  this  case  is  one  of  considerable  interest, 

and  perhaps,  as  was  observed  by  Dr.  Lueki/ngton  in  the 
case  of  The  Zollverein,  is  not  altogether  free  from  doubt 
or  difl&culty. 

In  construing  any  Act  of  the  Legislature,  the  verbal 
construction  of  the  particular  section  in  question,  if  it 
be  plain  and  simple,  must  govern  the  Court  in  arriving 
at  its  conclusion.  If  there  be  any  degree  of  doubt  or 
difficulty  upon  the  wording  of  the  particular  section  in 
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question,  the  Court  is  entitled  to  look»  firsts  at  the  cireum-  1858. 
stances  attaiding  the  passmg  of  the  Act,  next  at  the 
proamUe^  as  feur  as  it  affords  any  indication  which  may 
sarve  as  a  key  to  the  interpretation  of  the  Act,  and  then, 
I  may  add,  to  the  whole  purport  and  scope  of  the  Act»  to 
be  collected  from  its  various  clauses  other  than  the  par- 
ticular clause  the  meaning  of  which  is  in  disputa 

Now,  as  r^ards  the  construction  of  the  particular  section 
here  in  question,  I  apprehend  there  can  be  no  doubts  that^ 
if  we  were  simply  dealing  with  an  Act  of  our  own  Legis* 
lature  relating  to  shipping,  there  would  be  a  clear  presump^ 
lion  i  priori  that  the  Act  referred  simply  to  the  ships  of 
our  own  countxy,  it  being  the  plain  and  obvious  rule  in  con- 
struing the  enactments  of  any  Legislature,  that  the  Legis- 
lature of  each  independent  country  must  be  supposed  to 
deal  with  those  subject  matters  which  are  within  its  own 
control  and  jurisdiction.  As  Dr.  Lvshington  expresses  it 
in  the  case  of  The  Zollverem  (a) — "In  looking  to  an 
Act  of  Parliament  with  reference  to  such  a  question  as  I 
am  now  discussing,  viz.  as  to  whether  it  is  intended  to 
apply  to  foreigners  or  not,  I  should,  in  endeavouring  to 
ascertain  the  construction  of  the  Act,  always  bear  in  mind 
the  power  of  the  British  Legislature ;  for  it  is  never  to  be 
presumed,  unless  the  words  are  so  clear  that  there  can,  by 
no  possibility,  be  a  mistake,  that  the  Britiah  Legislature  ex- 
ceeded that  power  which,  according  to  the  law  of  the  whole 
world,  properly  belonged  to  it  The  power  of  this  country 
is  to  legislate  for  its  own  subjects  all  over  the  world,  and  as 
to  foreigners  within  its  jurisdiction^  but  no  further.  Ptim& 
facie,  therefore,  it  would  not  be  the  true  construction 
of  the  clause  presented  for  my  consideration,  that  it  is 
applicable  to  foreign  ships  on  the  high  seas — ^matters  in 
themselves  entirely  bsyond  the  jurisdiction  and  scope  of  the 
L^islature  of  this  country.'" 

(a)  2  Jur.,  N.  S.,  429. 
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1858. 


JfidfftmmL 


However,  there  are  other  clauses  of  this  Act  of  Paxliar 
ment  by  which  foreign  vessels  may  oocasioiially  be  afiected, 
and  which  may  make  it  advisable  to  call  in  aid  those 
additional  guides  to  which  I  have  referred  for  arriving 
at  the  true  construction,  namely  the  general  drcomstancee 
under  which  the  Act  was  passed,  and  the  preamble  of 
the  Act 


Now,  the  circumstances  under  which  this  Act  was  passed 
and  the  preamble  of  the  Act»  in  hci,  resolve  themselves 
into  one  question.  Preamble  of  the  Act,  there  is  none 
beyond  the  recital,  "that  it  is  expedient  to  amend  and 
consolidate  the  Acts  relating  to  merchant  shipping/'  There- 
fore, the  circumstances  under  which  it  was  passed  are  exact- 
ly narrated  in  the  preamble.  The  Act  was  passed  witJi 
the  intention  of  consolidating  and  amending  (which  opens 
a  little  wider  the  question  as  to  the  law)  the  Acts  relating 
to  merchant  shipping. 


With  reference  to  the  subject  of  consolidation  and  amend- 
ment, it  is  a  question  always  of  grave  difficulty — and  it  has 
especially  been  felt  to  be  so  by  those  who  have  had  to 
deal  with  the  subject  of  the  consolidation  of  the  statutes  in 
general,  and  who  have  had  to  consider  how  iai  the  object 
they  have  in  view  is  to  be  attained  by  a  process  of  mere 
consolidation,  and  how  far  amendments  should  be  allowed, 
— ^what  will  be  the  effect  of  introducing  the  identical  words 
of  a  former  statute,  but  denuded  of  the  preamble  which  has 
hitherto  formed,  in  some  degree,  a  key  to  its  construction ; 
what  again  >vill  be  the  effect  of  combining  the  words 
introduced  from  a  former  statute  with  other  clauses  intro- 
duced by  way  of  consolidation  into  the  new  statute,  and 
which  may  have  the  effect  of  attaching  to  the  words  of  the 
earlier  Acts  a  construction  entirely  different  from  that 
which  has  hitherto  prevailed  upon  these  very  words  as 
they  stand  in  their  original    context      In  consolidating 
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various  statutes — ^ihe  Statute  of  Uses,  for  instance,  and  many        1858. 
others  which  have  been  the  subjects  of  numerous  judicial 
interpretations, — one  sees  at  once  the  extreme  difficulties 
to  which  such  processes  must  give  rise. 


For  this  reason,  I  should  find  myself  placed  in  this  case 
in  some  d^;ree  of  difficulty,  if  I  had  to  rely  upon  the  de- 
cision of  Lord  StoweU  in  reference  to  the  earlier  Act  of 
Parliament — ^the  53  Qea  3,  c.  159 — an  Act  containing  a 
preamble  which  the  Act  before  me  omit8(a) ;  and  contain- 
ing also  (although,  very  singularly,  this  circumstance  does 
not  appear  to  have  been  adverted  to  in  the  judgment  of 
Lord  StoweU^  the  clause  to  which  my  attention  was  di- 
rected this  moming(&),  and  which  would  more  especially 
have  confined  that  Act  to  the  subject  matter  of  British 
shipping. 

At  the  time  when  the  existing  law  was  consolidated 
imder  the  Act  the  construction  of  which  is  now  in  ques- 
tion, the  earlier  Act  of  the  53  Qeo.  8,  c.  159,  had  thus 
been  construed  by  Lord  StoweU  in  the  case  of  The  Carl 
Johcmn,  referred  to  in  the  case  of  The  Dundee  (c).  In  the 
case  of  The  Carl  Johann,  the  question  arose  whether  the 
Act  53  Qeo.  3,  a  159,.  was  applicable  to  foreign  owners; 
and  Lord  StoweU  there  makes  these  observations  upon  the 
subject— observations  which  are  of  importance  indepen- 
dently of  the  actual  construction  of  the  statute  itself: 
**  Anciently,"  he  says,  "  the  owners  were,  under  the  general 
law,  civilly  answerable  for  the  total  loss  occasioned  by  the 
negligence  or  unskilfulness  of  the  persons  they  employed; 

{a)  The  preamble  referred  to  cording  to  law,  and  to  prevent 

commences  as  follows : — ^^  Where-  any  discouragement  to  merchants 

as  it  is  of  the  utmost  consequence  and  others  from  being  interested 

and  importance  to  promote  the  therein.** 

increase  of  the  number  of  ships  (b)  Sect.  5,  vide  supr^  p.  374. 

and   vessels    belonging    to    the         (c)  1  Hagg.A.  R.  113. 
United  Kingdom   registered  ac- 
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1858.  but  the  avowed  purpose  of  the  relaxation  of  this  nde  of  law 
was  to  protect  the  interest  of  those  engaged  in  the  meioaib- 
tile  shipping  of  the  state"'  (that  refers  clearly  to  the  pre- 
amble of  the  Act  he  was  considering),  "  and  to  remove  the 

**^^'"**^"  terrors  which  would  otherwise  discourage  people  from  em- 
barking in  the  maritime  commerce  of  a  country  in  conse- 
quence of  the  indefinite  responsibility  which  the  ancient 
rule  attached  upon  them.  It  was  a  measure  evidently  of 
policy,  and  established  by  countries  for  the  encouragement 
of  their  own  maritime  interesta'' 

The  special  clause  to  which  my  attention  was  directed 
this  morning  (a)  can  scarcely  have  been  overlooked  in  the 
argimient  of  that  case,  but  still  it  was  open  to  argument 
whether  the  vessel  which  was  there  run  down  being  a 
vessel  within  the  Act  of  Parliament,  that  is  to  say^  a 
registered  BrUiah  vessel,  and  the  vessel  by  which  she  was 
run  down  being  a  Swedish  ship,  the  owners  of  the  Srvedieh 
ship  could  not  claim  the  benefit  of  the  Act  in  question. 

The  general  law,  however,  which  is  there  laid  down  by 
Lord  StcyweU,  seems  to  me  to  be  very  material  in  coming 
to  a  conclusion  as  to  the  object  of  the  present  statute^ 
framed  as  it  is  by  way  of  consolidation  of  the  law  as  it 
existed  when  the  Act  was  passed.  There  is,  as  I  have 
already  observed,  a  clear  presumption  a  priori  that  the 
present  statute  is  framed,  so  far  as  it  gives  remedy  or 
relief,  for  the  purpose  of  providing  for  the  shipping  of 
this  country;  but  further  than  that,  I  am  led  necessarily 
to  the  same  conclusion  by  the  consideration  that  the 
general  law,  as  Lord  StoweU  calls  it  —  meaning,  as  I 
apprehend,  not  the  common  law  of  this  country,  but 
that  of  nations — ^with  regard  to  injuries  of  this  descrip- 
tion, has  provided  a  more  extensive  remedy  than  that 
provided  by  the  present  Act,  which  limits  the  liability 
of  the  shipowner  to  the  value  of  the  ship  and  freight. 

(a)  53  Geo.  3,  c.  159,  s.  5;  siipra,  p.  374. 
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Soch  being  the  general  law,  the  question  at  once  arifleB,  in        1858. 
considering  the  interpretation  which  the  Flainti£b  attempt 
to  put  upon  the  Act  now  under  discussion,  whether  the  Legis* 
lature  of  this  country  has  a  right  to  restrict  the  privileges 
which  foreign  owners  would  enjoy  under  the  general  law  of 
nations,  and  say,  "whenever  you  are  run  down  hjsk  British 
diip  upon  the  high  seas,  if  you  seek  your  remedy  under  the 
general  law  of  nations,  which  would  entitle  you  to  full 
damages  in  respect  of  all  the  injury  you  have  sustained, 
you  are  to  be  tied  down  by  the  municipal  law  of  this 
country  to  the  limited  relief  we  have  thought  proper  to 
giva''     I  apprehend  such  a  construction  would,  in  the 
words  of  Dr.  Lvshi/nffton,  be  the  last  I  ought  to  adopt 
It  would  be  to  impute  to  the  British  Legislature  an 
attempt  to  legislate  for  foreigners,  by  taking  away  those 
rights  and  privileges  which  they  enjoy  by  the  general  law, 
which  gives  full  compensation  for  damages,  and  to  tie  them 
down  to  a  remedy  limited  to  a  portion  of  the  property  of 
the  owner  of  the  particular  ship  which  has  inflicted  the 
damage. 

Such  a  course  of  proceeding  would  be,  as  regards  many 
countries,  extremely  inequitable  in  another  point  of  view. 
The  Legislature  of  this  nation — a  vast  maritime  nation, 
with  an  immense  commercial  marine — might  not  unrea- 
sonably say  to  the  owners  of  ships  of  another  large  mari- 
time nation,  "  Looking  to  the  large  number  of  vessels  of 
our  two  countries  plying  to  every  quarter  of  the  globe,  the 
chance  is  as  equal  to  the  one  as  it  is  to  the  other  of  doing 
serious  damage ;  and  inasmuch  as»  if  shipowners  are  to  be 
made  liable  for  the  negligence  of  their  servants  to  the  total 
amount  of  their  fortunes,  the  consequence  will  be  to  dis- 
courage persons  from  risking  their  capital  in  the  mer- 
cantile marine,  it  is  desirable  that  we  should  curtail  the 
principles  of  general  law  in  settling  the  amount  to  which 
the  sufferer  shall  be  entitled  in  cases  of  collision  and  loss 
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1858.  by  reason  of  such  negligence.''  But  to  adopt  such  a  ooune 
with  reference  to  other  nations  not  so  circumstanoed,  would 
be  extremely  inequitable,  independently  of  the  general 
consideration  of  the  impropriety  of  l^islating  for  foreigners 
and  restricting  their  natural  rights.  There  are  many 
nations  in  Europe  with  a  much  more  limited  marine  than 
our  own«  who,  in  sailing  along  the  narrow  seas  of  Europe, 
are  far  more  in  danger  of  receiving  than  of  inflicting 
damage,  by  reason  of  the  small  number,  and  I  might  add, 
the  small  description  of  vessels  they  employ,  compared  with 
our  own  commercial  navy;  and  in  reference  to  the  ships 
of  such  nations,  it  would  be  unreasonable  to  suppose  there 
was  an  intention  on  the  part  of  the  Legislature  to  restrict  the 
owners  in  the  exercise  of  that  which  is  their  natural  rights 
viz.  to  recover  damages  to  the  full  amount  of  the  injuiy 
they  may  sustain.  Such  an  interpretation  of  the  Act 
in  question  seems  to  me  so  contrary  to  all  principle^ 
that  nothing  short  of  some  conclusive  argument  from  the 
general  frame  and  scope  of  the  Act  would  lead  me  to 
adopt  it 

Now,  when  I  come  to  consider  the  general  frame  and 
scope  of  the  Act>  I  find  that  which  at  first  sight  appears  in 
some  degree  to  febvoui'  the  contention  of  the  Petitioners.  I  do 
not  advert  to  the  definition  of  the  word  "ship"(a),  which 
strikes  me,  as  it  appears  to  have  struck  Dr.  Luahingtan  in 
the  case  of  The  ZoU/verein,  as  defining  simply  the  descrip- 
tion of  vessels  to  which  the  word  "ship''  is  to  extend, 
without  reference  to  their  nationality.  The  interpretation 
clause  contains  nothing  from  which  I  can  judge  whether  it 
was  intended  that  the  word  "  ship,"  which  prim&  fiune 
would,  I  apprehend,  have  meant  an  Snglish  ship,  was  to 
have  a  larger  and  more  general  signification ;  but  when  I 
come  to  the  various  Parts  into  which  the  Act  is  divided, 

(a)  The  2nd  section  of  the  Act      vessel    used  in    navigation    not 
provides  that  the  word   "ship"      propelled  by  oars, 
shall  include  every  description  of 
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there  seem  to  be  some  portions  of  it  which  specifically        i858. 
point  to  British  ships. 


The  Second  Part  of  the  Act  is  headed  "  British  ships : 
their  ownership,  measurement,  and  registry."    Some  sort  of       •*<v*»>*^ 
inference  may  be  raised  upon  that  heading,  that,  when 
British  ships  are  not  named  in  the  Act,  ships  generally  are 
to  be  intended,  that  is  to  say,  all  ships. 

The  Fourth  Part,  which  is  headed  "  Safety  and  prevention 
of  accidents,''  and  which  contains  the  sections  Dr.  Lushing- 
ton  had  to  consider  in  the  case  of  The  ZoUver&m,  com- 
mences thus : — "  The  Fourth  Part  of  this  Act  shall  apply 
to  all  British  ships;  and  all  foreign  steam-ships,  carrying 
passengers  between  places  in  the  United  Kingdom,  shall  be 
subject  to  all  the  provisions  contained  in  the  Fourth  Part  of 
this  Act,  and  likewise  to  the  same  provisions  with  respect 
to  the  certificates  of  the  masters  and  mates  thereof  to  which 
British  steam-ships  are  subject''  Taking  the  whole  of  that 
together,  the  wording  is  rather  favourable  to  the  contention 
that  foreign  ships  are  not  intended,  except  where  specifically 
adverted  to ;  and,  in  the  case  where  they  are  so  adverted  to, 
I  find  it  is  a  most  reasonable  Act  of  the  L^slature,  and  not 
contrary  to  any  of  the  principles  to  which  I  have  been  re- 
ferring, which  would  prevent  the  Court  from  concluding  that 
foreign  ships  were  to  be  brought  under  the  control  of  the 
Legislature  f>{  this  country.  It  alludes  to  steam-ships 
carrying  passengers  from  one  part  of  the  United  Kingdom 
to  another.  Nothing  could  be  more  reasonable  than  for  any 
coimtry  to  say,  "  As  you  are  passing  along  our  seas  from 
port  to  port>  you  shall  be  subject  to  the  rules  and  regulations 
which  our  Legislature  thinks  fit  to  impose  upon  all  those 
who  are  either  occasioning  or  suflFering  hazard  or  damage." 

Another  section,  on  which  the   Plaintiflfe  rely,   is  the 
527th, — ^the  very  section  under  which  the  Plaintiflb  in  the 
VOLIV.  c  c 
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1858.  Admiralty  Court  are  taking  the  proceedings  which  the 
Plaintiff's  in  equity  now  seek  to  restrain.  This  also  is  a 
special  clause,  and  directs  what  is  to  be  done  whenever  any 
injury  has,  in  any  part  of  the  world,  been  caused  to  any 
property  belonging  to  the  Queen  or  to  any  of  her  subjects 
by  any  foreign  ship,  if  at  any  time  thereafter  such  ship  is 
foimd  in  any  port  or  river  of  the  United  Kingdom,  or  within 
three  miles  of  the  coast : — showing  again,  by  the  spedal 
manner  in  which  that  case  is  provided  for,  the  intention  of 
the  Legislature,  so  far,  to  deal  only  with  foreign  ships  to 
the  extent  that  is  reasonable  and  right;  and  nothing  can  be 
more  right  and  reasonable  than  the  provision  of  that  sec- 
tion, viz.  that,  in  such  a  case,  if  you  find  the  ship  of  the 
wrongdoer  within  your  jurisdiction,  you  should  be  at  liberty 
to  detain  it  until  satisfaction  has  been  made  in  respect 
of  the  injury,  or  imtil  security  has  been  given  to  abide 
by  the  event  of  legal  proceedings  in  the  Courts  of  this 
country. 

I  ought,  also,  to  notice  the  argument,  that  there  are 
other  Parts  of  the  Act,  such  as  Part  V.,  which  relates  to 
pilotage.  Part  VI.,  which  relates  to  lighthouses,  and  Part 
VIII.,  headed  "wrecks,  casualties,  and  salvage,*'  which  must^ 
it  was  said,  apply  to  foreigners,  although  "  foreign  ships  " 
are  not  expressly  mentioned,  and  the  word  "  ship  "  alone  is 
used.  As  to  that,  it  is  by  no  means  clear  to  my  mind  that 
those  Parts  of  the  Act  have  necessarily  a  general  application 
to  all  foreign  ships;  but  if  they  have,  it  can  only  arise  from 
the  circumstance  on  which  the  argument  is  based,  viz.  that 
such  is  the  necessary  construction  of  those  particular  Parts 
of  the  Act;  and  that  there,  again,  the  right  to  legislate  arises 
from  the  necessity  of  dealing  with  what  takes  place  upon 
our  own  shores,  and  within  the  proper  and  immediate  jiuis- 
diction  of  our  own  Legislature.  With  regard  to  salvage,  for 
instance,  that  is,  wrecks  upon  our  own  shores,  it  is  but 
reasonable  that  the  Legislature  of  this  country  should  deal 
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with  that  subject  as  it  thinks  proper ;  and  the  same  re-        i858. 
mark  applies  to  the  provisions  as  to  pilots  and  the  piloting      ^"copb^ 
of  ships  within  the  narrow  seas  forming  a  part  of  the  realm  ^- 

of  the  United  Kingdom,  and  as  to  the  dues  payable  for  the         

use  of  ports  and  harbours  and  of  the  lighthouses  and  other  ^'^P'*^^- 
things  upon  our  own  shores, — ^all  matters  necessarily  re- 
quiring legislation  to  regulate  them.  In  all  these  instances, 
from  the  nature  of  the  case,  this  coimtry  would  have  a 
right  to  legislate  for  ships  generally,  whether  of  its  own  sub- 
jects or  of  foreigners;  and  the  latter,  if  necessarily  included, 
would  be  understood  to  be  so  without  being  expressly 
mentioned  in  the  provisions  of  the  Act  relative  to  that 
subject. 

But  the  Ninth  Part  of  the  Act  is  that  which  contains  the 
particular  section  the  meaning  of  which  I  have  to  deter- 
mine. The  Ninth  Part  of  the  Act  deals  generally  with  the 
subject  of  damage  done  by  ships,  wherever  such  damage 
may  be  done. 

In  the  case  before  me  it  is  damage  done  by  one 
American  ship  to  another  Araerican  ship  upon  the 
high  seas.  Now,  hitherto,  I  have  considered  only  the 
question  as  between  a  ship  of  this  country  and  a  ship  of 
a  foreign  country.  Even  in  such  a  case  it  appeared  to 
me,  as  I  have  said,  that  it  would  be  beyond  the  province 
of  the  Legislature  of  this  country,  and  unreasonable  and 
inequitable,  to  legislate;  but  to  suppose  that  the  Legislature 
of  this  country  had  it  in  contemplation  to  restrict  the  com- 
mon natural  rights  I  have  referred  to  as  between  two  ships 
both  belonging  to  foreign  countries  on  the  high  seas,  would 
be  still  more  startling  than  to  presume  that  it  intended  to 
deal  with  foreigners  in  a  case  where  those  who  are  affected 
by  the  act  of  such  foreigners  are  British  subjects,  and 
amenable  therefore  to  the  Acts  of  the  Legislature.  It 
would  be  a  presumption  of  a  most  singular  character  to 

c  c  2 
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1858.  suppose  that  the  Legislature  intended  to  frame  a  contract 
contrary,  as  Lord  Stowell  expresses  it,  to  the  natural  law 
to  be  binding  upon  two  foreigners,  neither  of  whom  it 
could  have  a  right  in  any  way  to  affect^  by  interfering 
either  with  the  general  law  of  nations,  or  with  the  peculiar 
municipal  law,  if  I  may  so  term  it,  to  which  the  foreigners 
in  question  would  have  recourse  in  their  dealings  with  each 
other. 

It  was  contended  upon  this  part  of  the  case,  that  the 
lex  fori  should  prevail,  upon  those  general  grounds  upon 
which  the  lex  fori  has  been  held  to  operate.  But  it  is 
clearly  laid  down  by  Dr.  Luahingixm  in  the  case  of  The 
ZoUverein,  citing  with  approbation  Mr.  Justice  Starjfa 
work  upon  the  subject  (a),  that,  although  the  lex  fori  has 
application  to  everything  concerning  the /orm  of  the  pro- 
cedure, with  regard  to  the  substance  of  the  proceeding  it 
has  no  application  whatever.  And  clearly  an  Act^  which 
limits  the  damages  to  which  the  shipowner  is  to  be 
liable  under  circumstances  like  the  present^  deals  with 
the  substance  and  not  the  form  of  the  procedure.  It  in 
effect  forms  a  contract,  that,  whereas  by  the  natural  law, 
the  owner  of  the  ship  or  property  that  has  been  injured 
would  be  entitled  to  damages  to  the  full  extent  of  the  loss 
he  has  sustained,  all  those  persons  upon  whom  the  Legis- 
lature can  impose  such  a  contract^  that  is  to  say,  all  its 
own  subjects,  shall  forego  that  which  the  natural  law — the 
common  law,  as  we  should  call  it  in  Srigland'^wovld 
give  them,  and  shall  be  entitled  only  to  the  amount  of  the 
value  of  the  ship  by  which  the  injury  has  been  inflicted, 

(a)  "  In  regard  to  the  merits  dies  and  the  order    of  judicial 

and  rights  involved  in  actions,  proceedings  are  to  be  aceording 

the  law  of  the  place  where  they  to  the  law  of  the  place  where  the 

originated  is  to  govern :    In  iis  action  is  instituted,  vrithout  any 

quae  spectant  decisoria  causse,  et  regard  to  the  domicil  of  the  ptr- 

lltis  decisionem,  inspiciuntur  sta-  ties,  the  origin  of  the  right,  or 

tuta  loci  ubi  contractus  fuit  cele-  the  country  of  the  Act.**   Story*f 

bratus.    But  the  forms  of  reme-  Confl.  of  Laws,  sect.  558. 
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and  of  the  freight  due  or  to  grQW  due  in  respect  of  such        i858. 
ship  during  the  voyaga 


To  return,  however,  to  the  Ninth  Fart  of  the  Act,  and 
the  wording  of  the  particular  section  now  in  question. — The  ««v"«»«- 
Ninth  Part  of  the  Act  is  headed  "  liability  of  shipowners," 
and  commences  thus:  ''The  Ninth  Fart  of  this  Act  shall 
apply  to  the  whole  of  her  Majesty's  dominiona"  That  of 
itself  is  unfavourable  rather  than  otherwise  to  the  Flain- 
ti£Es'  contention,  from  the  inference  it  may  raise,  that,  inas- 
much as  that  Fart  of  the  Act  is  expressly  extended  beyond 
Qreat  Britain  to  the  whole  of  her  Majesty's  dominions,  it 
was  not  meant  to  extend  to  anything  taking  place  be- 
yond that  sphere;  although  it  may  not  be  inconsistent 
with  the  Plaintiflfs'  contention,  that,  when  the  litigation 
takes  place  within  her  Majesty's  dominions,  this  Fart  of 
the  Act  is  to  apply  to  such  litigation. 

The  Act  then  proceeds  thus:  "No  owner  of  any  sea- 
going ship  or  share  therein  shall  be  liable  to  make  good 
any  loss  or  damage  that  may  happen  without  his  actual 
fiiult  or  privity  of  or  to  any  of  the  following  things,  that  is 
to  say — 

"  (1).  Of  or  to  any  goods,  merchandise,  or  other  things 
whatsoever,  taken  in  or  put  on  board  any  such  ship,  by 
reason  of  any  fire  happening  on  board  such  ship ; 

**  (2).  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels, 
or  precious  stones  taken  in  or  put  on  board  any  such 
ship  by  reason  of  any  robbery,  embezzlement,  making 
away  with,  or  secreting  thereof,  unless  the  owner  or  ship- 
per thereof  has,  at  the  time  of  shipping  the  same,  in- 
serted in  his  bills  of  lading,  or  otherwise  declared  in^writ- 
ing  to  the  master  or  owner  of  such  ship,  the  true  nature 
and  value  of  such  articles, 
"  To  any  extent  whatever."  (a) 

(a)  Sect.  503. 
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1858.  Now,  it  would  be  a  most  singalar  restriction  for  us  to 

^CopB^     impose  upon  a  foreigner,  to  enact,  that  when  a  foreign  ship 
^     ^'         is  run-down,  and  articles  of  that  description  are  lost  or 

damaged,  no  liability  whatever  shall  be  incurred  except 

^^'"^'  under  the  circumstances  mentioned  in  that  section.  Cer- 
tainly, there  is  nothing  in  that  section  to  lead  to  the  infer- 
ence that  foreign  vessels  were  in  the  contemplation  of  the 
Legislature. 

Then  the  504th  section  (which  is  the  one  now  in  ques- 
tion) enacts  as  follows :  "  No  owner  of  any  sea-going  ship 
or  share  therein  shall,  in  cases  where  all  or  any  of  the  fol- 
lowing events  occur  without  his  actual  fault  or  privity,  that 
is  to  say — 

"  (1).  Where  any  loss  of  life  or  personal  injury  is  caused 
to  any  person  being  carried  in  such  ship; 

"  (2).  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  such 
ship; 

"  (3).  Where  any  loss  of  life  or  personal  injury  is  by  rea- 
son of  the  improper  navigation  of  such  sea-going  ship  as 
aforesaid  caused  to  any  person  carried  in  any  other  ship  or 
boat; 

"  (4).  Where  any  loss  or  damage  is  by  reason  of  any  such 
improper  navigation  of  such  sea-going  ship  as  aforesaid 
caused  to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any  other 
ship  or  boat,'^  (that  is  the  clause  here  in  question) 
"  Be  answerable  in  damages  to  an  extent  beyond  the  value 
of  his  ship,  and  the  freight  due  or  to  grow  due  in  respect 
of  such  ship  during  the  voyage  which  at  the  time  of  the 
*  happening  of  any  such  events  as  aforesaid  is  in  prosecution 

or  contracted  for." 

Now,  even  if  the  section  stopped  there,  it  would  seem,  as 
I  said  before,  upon  the  principle  I  have  endeavoured  to 
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enuntiate,  a  very  singular  supposition  that  the  legislature  1858. 
intended  to  cut  down  the  right  of  a  foreigner,  even  as 
against  a  British  owner,  and  still  more  as  against  another 
foreign  owner,  from  that  large  remedy,  which,  but  for  the 
species  of  contract  imposed  by  the  Act>  he  would  have  had, 
to  the  special  and  limited  remedy  to  which  the  Act  restricts 
the  rights  of  its  own  subjects.  But  then  comes,  at  the  end 
of  the  section,  a  proviso,  which  is  unquestionably  of  great 
importance  in  construing  the  whole  section,  viz.  "  that  in 
no  case  where  any  such  liability  as  aforesaid  is  incurred  in 
respect  of  loss  of  life  or  personal  injury  to  any  passenger, 
shall  the  value  of  any  such  ship,  and  the  freight  thereof,  be 
taken  to  be  less  than  fifteen  pounds  per  registered  ton.'' 

There  I  have  at  once  a  provision  which  can  only  refer  to 
British  ships.  The  registered  ton  is  a  quantity  ascertained 
by  British  law.  The  system  of  registration  by  tonnage  is 
imposed  by  that  law  in  a  series  of  very  special  and  minute 
directions.  It  is  a  system  extremely  artificial,  peculiar  to 
the  navy  or  shipping  of  this  coimtry,  and  not  recognised  by 
foreign  nations ;  and  in  case  of  damage  done  by  a  foreign 
ship,  it  would  be  extremely  difficult,  if  not  impossible,  to 
ascertain  the  tonnage  of  the  ship  by  which  the  damage  was 
dona 

Besides,  while  it  is  plain  upon  that  section  of  the  Act, 
that  a  contract  is  imposed  by  the  Legislature  upon  persons 
who  take  proceedings  against  shipowners  in  respect  of  such 
loss  and  damage  as  there  mentioned,  that  they  shall  not 
recover  in  damages  to  an  extent  beyond  the  value  of  the 
ship  and  freight,  it  is  no  less  clear,  that,  while  the  common 
right  is  restricted  in  that  respect,  it  is  extended  and  en- 
larged in  another  respect  by  the  proviso  at  the  end  of  the 
section,  that  if  you  have  sustained  personal  injury,  or  if  you 
are  the  executor  of  a  person  whose  life  has  been  destroyed 
under  the  circumstances  mentioned  in  the  Act,  and  entitled 
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1858.         to  recover  for  such  injury  or  loss  of  life,  you  shall  in  no  < 

have  the  value  of  the  ship  and  freight  estimated  at  less 
than  1 51  per  ton.  But  here  again,  there  is  an  additional 
argument  against  the  supposition  that  the  section  was 
intended  to  apply  to  foreigners.  For,  in  case  of  personal 
injury  or  loss  of  life  under  circumstances  of  this  nature^ 
attributable  to  a  foreign  ship,  how  could  the  party  com- 
plaining ever  exercise  the  enlarged  right  there  given  by  the 
Act?  I  apprehend  it  would  not  be  according  to  natural  law — 
that  law  which  governs  all  civilised  nations, — ^that  any  com* 
pensation  whatever  should  be  recovered  for  loss  of  life.  It  is 
not  even  the  common  law  of  this  country,  however  reason- 
able it  may  be,  that  a  person  whose  life  has  been  destroyed 
should  through  his  executors  seek  a  remedy  for  that  loss; 
and  the  same,  I  apprehend,  is  true  of  the  general  law  of  most 
Europecm  nations.  The  very  circumstance,  therefore,  of  this 
provision  being  introduced  is  a  strong  indication  that  when 
the  Legislature  was  laying  down  the  previous  rules  for  the 
limitation  of  liability  and  restriction  of  damage,  it  intended 
those  rules  to  be  applicable  to  British  shipping  and  to 
British  shipping  only. 

Then  the  Act  contains,  in  the  507th  and  following 
sections,  an  elaborate  series  of  provisions  under  the  head 
"  mode  of  procedure,"  which  do  not  in  the  least  contemplate 
a  case  in  which  a  foreigner  is  a  party  interested.  In  case 
of  loss  of  life  or  personal  injury  the  Board  of  Trade  may 
institute  certain  inquiries  as  to  the  persons  killed  or 
injured  (a): — all  matters  as  to  which  independently  of  the 
Act  a  foreigner  would  be  under  no  liability  whatever ; — and 
then  rules  are  laid  down  as  to  how  money  paid  for  damage 
is  to  be  accounted  for  between  part-owners  (6). 

Then  I  come,  in  the  516th  section,  headed  "saving 
clause,"  to  the   only  passage  upon   which   any   possible 

(a)  Sect.  607.  (b)  Sect.  515. 
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doubt  can  be  suggested  as  to  the  construction,  and  which  is  isaa. 
in  these  words: — "  Nothing  in  the  Ninth  Part  of  this  Act 
contained  shall  be  construed  to  lessen  or  take  away  any 
liability  to  which  any  master  or  seaman,  being  also  owner 
or  part-owner  of  the  ship  to  which  he  belongs,  is  subject  in  «<v*»««- 
bis  capacity  of  master  or  seaman,  or  to  extend  to  any 
BrUiah  ship  not  being  a  recognised  British  ship  within 
the  meaning  of  this  Act" 

The  argument  upon  that  section  was,  that,  unless  the 
whole  of  the  Ninth  Part  of  the  Act  was  intended  to  apply 
to  foreign  as  well  as  British  shipping,  the  mention  of  a 
British  ship  would  have  been  superfluous.  The  Legislar 
ture  would  have  said,  that  nothing  in  that  Part  of  the  Act 
contained  should  be  construed  *'  to  extend  to  any  ship  not 
being  a  recognised  British  ship  within  the  meaning  of 
this  Act/' 

But  it  seems  to  me,  that  this  criticism  upon  the  wording 
of  the  Act,  however  plausible,  is  fer  too  insignificant  to 
override  those  higher  principles  of  construction,  which  ap- 
pear to  me,  as  they  did  to  Dr.  Lushmgton  in  the  case  of 
The  Zollverein,  to  be  the  principles  by  which  the  decision 
of  the  Court  must  necessarily  be  governed.  I  have  already 
observed  upon  the  singular  circumstance,  that,  in  the  short 
report  of  the  case  of  The  Carl  Johann,  the  6th  section  of 
the  Act  there  in  question,  which  of  itself  would  seem  con- 
clusive of  the  point  in  dispute,  does  not  appear  to  have  been 
referred  to.  It  is,  also,  somewhat  singular,  that,  in  the  case 
of  The  Zollverein,  Dr.  Lushington  does  not  refer  to  the 
circumstance,  that  the  sections  (a)  of  the  Act  with  which  he 
was  there  dealing,  are  expressly  applicable  "to  all  British 
ships,"  and  to  foreign  ships  of  a  certain  character,  viz.  "  all 
foreign  steam-ships  carrying  passengers  between  places  in 
the  United  Kingdom"  (&)>  that  character  being  one  to  which 

(a)  17  &  18  Vict.  c.  104,  ss.  296,  298,  299.  (h)  Sect.  291. 
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1858.  the  vessel  then  in  question  did  not  belong.  At  the  same 
time,  I  have  the  great  advantage  of  learning  from  those 
cases  the  opinions  formed  by  such  minds  as  those  of 
Lord  Stowell  and  Dr.  Lvshmgton, — so  peculiarly  com- 
petent to  deal  with  questions  of  international  law  of  this 
description — as  to  the  general  principles  which  ought  to 
regulate  me  in  deciding  this  case;  and  I  decide  .it  entirely 
upon  those  general  principles,  which,  to  my  mind,  render 
it  proper  for  every  Court  of  judicature,  in  construing  the 
enactments  of  any  Legislature,  to  presume,  primd^&cie,  and, 
unless  the  contrary  be  expressed,  or  be  implied  from  the 
absolute  necessity  of  the  case,  that  such  Legislature  in- 
tended by  its  enactments  to  regulate  the  rights  which 
should  subsist  between  its  own  subjects,  and  not  in  any  way 
to  aflfect  the  rights  of  foreigners,  whether  by  way  of  restrict- 
ing or  augmenting  their  natural  rights.  In  construing  our 
own  statutes,  no  other  rule  can  be  a  soimd  rule  to  adopt, 
unless  it  be  clear,  from  the  absolute  necessity  of  the  case, 
that  the  Legislature  intended  to  affect  the  rights  of  foreign- 
era  I  find  no  such  necessity  in  the  Act  before  me,  either  in 
the  "  saving  clause  "  which  I  have  discussed,  or  in  any  other 
part  of  the  Act  I  find  nothing  in  the  Act  to  show  that 
the  Legislature  intended  by  the  Part  of  the  Act  now  in 
question — ^the  Ninth  Part  of  the  Act— either  to  restrict  or 
to  enlarge  the  rights  of  any  foreigners  in  respect  of  matters 
occurring  out  of  its  jurisdiction,  even  in  a  question  between 
a  foreigner  and  one  of  our  own  subjects,  still  less  in  a 
question  between  two  foreigners ;  and  I  hold  further,  that 
the  lex  fori  cannot  be  applicable  to  a  case  like  the  present, 
inasmuch  as  the  section  in  question  relates  not  to  the  form  of 
judicial  procedure,  but  to  the  very  substance  of  the  matter 
in  respect  of  which  such  procedure  is  to  take  place. 
The  whole  section  is  foimded  upon  a  particular  species  of 
legal  contract,  which  cannot  be  imppsed  by  o\ir  Legislature 
as  between  its  own  subjects  and  foreigners  not  subject  to  its 
jurisdiction,   still  less  as  between  two  foreigners  whose 
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rights  must  be  governed  by  entirely  different  laws,  as  well 
as  by  different  modes  of  procedure. 

I  have  not  commented  upon  what  was  alleged  in  the 
argument  in  support  of  the  bill,  that  the  ATnerican 
law  is  identical  with  our  own  upon  the  point  in  question* 
because  that  is  not  averred  upon  the  bill ;  and,  not  being 
averred,  I  cannot  take  cognizance  of  it  If  that  were 
averred  and  proved,  a  case  of  a  different  description  might 
arise  between  the  Plaintiffs  and  such  (if  any)  of  the  Defend- 
ants as  may  be  Americana. — I  should  be  competent  to  ad- 
minister AToericcm  law  between  Americans  coming  here 
for  relief 
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JwiffmeHi. 


As  regards  such  of  the  Defendants  who  have  demurred 
as  are  English,  it  will  be  useless  to  amend;  for,  as  against 
them,  no  amendment  will  better  the  Plaintiffs'  case.  There- 
fore, if  none  but  English  have  demurred,  I  should  prefer 
not  giving  liberty  to  amend. 

Mr.  AmpMett. — It  does  not  appear  whether  all  the  de- 
murring Defendants  are  English. 

The  Vice-Chancellor. — If  it  does  not  so  appear,  I  will 
give  liberty  to  amend  generally,  simply  because  it  does  not 
appear;  but  as  regards  such  of  them  as  are  English,  I  en- 
tertain no  doubt. 


Demubbeb  allowed.    Liberty  to  amend  within  a  week. 


Minute  of 
Order. 


The  Defendants  appealed ;  but  the  LORDS  JusnCES,  after     ^«««  i^th. 
a  rehearing  of  some  days  duration,  and  having  reserved    Lords  Jus- 
judgment,  now  dismissed  the  appeal  with  costa 
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^«y3rd  ANDREWS  v.  HULSK 

CopyiuM9—  X  HE  bill,  filed  by  Charles  Andrews  and  Eliza  Ann  his 
Lord—JurU-  Wife,  before  her  marriage  with  him  Eliza  Ann  Brichwdl, 
/^^*2J^^  spinster,  stated,  that  at  a  court  holden  in  April,  1856,  for 

J>eimtrrer.  i]^q  manor  of  Coclcermouth,  in  Dagenham,  in  the  county 
This  Court  has  o£  Essex,  of  which  the  Defendant  Charles  Hvlse  was  lord, 
j^ris^on  *t®  Plaintiflf,  by  her  then  name  of  Eliza  Ann  BrickwM, 
iTil^torSieve^  Spinster,  was  admitted  to  certain  copyhold  hereditameniB, 
a  copyholder  parcel  of  the  said  manor,  and  which  were  then  subject  to 
legal  seizure  of  a  lease  to  the  Defendant  Palmer  for  fourteen  years  firom 
pro^^^^  Michaelmas,  1853,  to  hold  to  her,  her  heira  and  assigns, 
the  lord  of       according  to  the  custom  of  the  manor. 

the  manor.  ^ 

Demurrer  to 

ahm  for  such       Then,  after  setting  out  a'  correspondence  between  one 
ruled.  Edward  Sage,  the  steward  of  the  manor,  and  the  Plain- 

tiffs' solicitor,  with  a  view  to  an  enfranchisement  of  the 
copyhold  premises  which  the  lord  desired  to  have  effected, 
the  bill  proceeded  to  state,  that,  notwithstanding  such  nego- 
tiations were  pending,  without  any  further  communication 
whatever  between  Sage  and  Metcalfe,  without  any  notice 
or  intimation  from  the  Defendant  Uvlse  or  his  steward 
to  the  Plaintiffs  or  any  of  them,  that  it  was  his  intention 
to  seize  the  premises  or  any  of  them  as  for  a  forfeiture, 
without  the  presentment  by  the  homage  of  the  manor  of 
any  act  of  forfeiture  on  the  part  of  the  Plaintiff  Eliza 
Arm,  and  without  any  proclamation,  the  Defendant  Hulse, 
by  his  steward,  on  the  10th  of  December,  1857,  directed  his 
bailiff  to  seize  the  aforesaid  copyhold  hereditaments,  and 
the  baihff  accordingly  seized  the  same,  and  the  Defendant 
Hulse  thereupon  (as  he  alleged)  procured  the  Defendant 
Palmer  to  attorn  tenant  thereof  to  him  Hulse. 

The  bill  stated,  that  the  first  intimation  or  knowledge 
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which  the  Plaintiffs  had  of  such  seizure  and  attornment 
was  conveyed  to  Metcalfe  by  the  following  letter  from  8agt^ 
dated  January  8,  1858: — 

"  Manor  of  Cockermouth,  re  BrickwelL  I  herewith  send 
you  copy  of  the  proceedings  which  have  taken  place  as  to 
this  estate." 
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HUUBE. 

SttUement, 


This  letter  inclosed  the  following  paper  writings: — 

"  Manor  of  Gockermouth,  in  Diigenhaln,  in  the  county 
of  E88ex. 

"  To  Mr.  Oeorge  Parsons,  bailiff  of  the  court  of  the  said 
manor: 

"  Whereas  Eliza  Arm  BrickweU,  a  copyhold  or  custom- 
ary tenant  of  this  manor,  hath  committed  divers  acts, 
whereby  the  copyhold  or  customary  estate  of  her  the  said 
Miza  Arm  BrickweU  has  become  forfeited  to  the  lord  of 
this  manor,  and  which  said  acts  are  as  follows,  viz.  the  said 
Eliza  Ann  Brichwell  hath  at  divers  times  fallen  timber 
growing  upon  the  said  copyhold  estate  without  license 
from  the  lord;  and  the  said  Eliza  Ann  Brickwell  hath 
also  at  divers  times  dug  and  sold  and  received  money 
for  gravel  taken  from  the  said  copyhold  estate  without  a 
license  from  the  lord  so  to  do;  and  hath  also  wilfully 
neglected  to  pay  the  lord  of  the  said  manor  the  annual 
quit  rent  due  upon  and  from  the  said  estate;  and  where- 
as the  said  Eliza  Ann  BrickweU  hath  neglected  to  at- 
tend the  general  court  baron  of  the  lord  of  this  manor 
to  do  her  suit  and  service,  although  duly  summoned  to  do 
so :  It  is,  therefore,  commanded  and  ordered  that  you,  the 
said  Oeorge  Parsons,  do  seize,  and  you  are  hereby  autho- 
rised and  required  to  seize  all  the  said  copyhold  estate, 
£Eurm,  lands,  and  hereditaments,  with  the  appurtenances,  so 
forfeited  as  aforesaid,  into  the  hands  of  the  lord  of  the  said 
manor,  and  that  you  answer  to  him  the  profits  and  esplees 
thereof:  And  you  are  also  commanded  and  ordered  to 
answer  to  the  lord  the  profits  and  esplees  of  the  premises, 
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and  make  your  return  to  this  precept  at  the  next  general 
court  baron  to  be  holden  for  the  said  manor  at  the  Croaa 
Keys  Inn,  Dagenham,  on  Thursday,  the  17th  day  of 
December  instant,  at  twelve  o'clock  at  noon.  Qiven  under 
my  hand  and  seal  this  10th  day  of  December,  1857. 

"  Ed/ward  Sage." 

"  By  virtue  of  the  within  precept,  1  have,  in  the  presence 
of  Edwa/rd  Sage,  steward  of  the  manor,  seized  the  within- 
mentioned  lands  and  premises  into  the  hands  of  the  loni 
as  commanded  by  the  within  precept. 

"  George  Paraona." 

"  I,  Thomas  PaJ/mer,  the  tenant  of  the  above  property, 
do  hereby  attorn  tenant  to  Charles  HuUse,  the  lord  of  the 
manor,  in  pursuance  of  the  seizure  this  day  mad^  and 
hereby  pay  one  shilling  on  account  of  rent. 

"  Thomas  Palmar:' 

"  17th  December,  1867.  At  a  court  then  held  for  the 
manor  of  Codcermouth,  the  bailiff  returned,  that,  by  virtue 
of  the  within  precept^  he  had  seized  the  premises  therein 
mentioned  into  the  hands  of  the  lord. 

"  Edwa/td  Sage,  Steward* 


The  Plaintifib  denied,  by  their  bill,  all  the  allied  acts  of 
forfeiture  mentioned  in  the  precept  of  the  10th  of  Decem- 
ber, 1857.  They  also  denied  that  the  V\sm\jS  Eliza  Ann 
had  ever  been  duly  or  personally  summoned  to  attend  at 
any  court;  and  averred,  that,  upon  the  only  occasion  of  a 
summons  being  served  upon  her  solicitor  on  her  behalf  it 
was,  as  the  Defendant  well  knew,  impossible  for  her  to 
attend,  by  reason  of  her  absence  in  India, 

The  bill  averred,  that  the  Defendant  PaVmer  had  an 
interest  in  the  subject  matter  of  the  suit 
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The  bill  prayed— (1).  That  it  might  be  declared  that  the 
seizure  of  the  copyhold  hereditaments  was  not  justified  by 
the  circumstances,  and  that  the  same  might  be  set  aside; 
and  that  the  Plaintiffs  might  be  relieved  in  respect  thereof, 
and  in  respect  of  the  attornment  by  the  Defendant  PaJ/mer, 
(2).  That  it  might  be  declared  that  the  Plaintiff  Elvsa 
Ann  ought  to  be  reinstated  as  a  copyholder  of  the  manor, 
and  restored  to  the  possession  or  receipt  of  the  rents  and 
profits  of  the  premises,  and,  if  necessary,  to  be  readmitted 
to  the  said  estate;  and  that  the  Defendant  Hulse,  and  his 
steward  and  bailifib,  might  be  decreed  to  restore  the  posses- 
sion of  the  same,  and,  if  necessary,  to  readmit  her  thereto; 
and  that  the  Defendant  Jfulae  might  be  decreed  to  account 
to  the  Plaintiff  for  any  rents  and  profits  received  by  him 
in  respect  of  the  said  estate  since  the  seizure.  (3).  That  the 
attornment  by  Palmer  to  Hulse  might  be  declared  to  be 
void  and  of  no  effect;  and  that,  if  necessary,  Palmer  might 
be  decreed  to  attorn  or  re-attorn  tenant  to  the  Plaintiff  ^{isa 
Anm.,  the  Plaintiffs  being  willing  to  waive  any  forfeiture  he 
might  have  incurred  of  his  estate  and  interest  under  the 
lease.  (4).  That  the  Defendant  Hulse,  his  steward,  bailifib, 
and  agents,  might  be  restrained  by  injunction  from  insist- 
ing upon  the  alleged  acts  of  forfeiture  and  enforcing  the 
seizure,  and  from  commencing  and  prosecuting  any  pro- 
ceedings at  law  or  otherwise  for  the  purpose  of  enfran- 
chising the  same,  and  from  collecting  and  recovering  the 
rents  and  profits  of  the  said  copyhold  estate  and  heredita- 
ments, and  from  preventing  or  in  any  way  interfering  with 
the  receipts  of  such  rents  and  profits  on  the  part  of  the 
Plaintiff  Eliza  Ann.    And,  (6),  if  necessary,  for  a  receiver. 

Both  Defendants  put  in  demurrers  to  the  bill  for  want 
of  equity. 


IS^S. 


SPUement 


Mr.  James,  Q.  C,   and  Mr.  ErskiTie,  in  support  of  the 
demurrer : — 


Argument. 
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Upon  the  averments  in  the  bill,  the  seizure  in  respect 
of  which  the  Plaintifis  seek  relief  is  simply,  ill^al,  and 
amounts  to  a  mere  case  of  trespass,  for  which  the  proper 
remedy  is  at  law. 

The  Flaintifib'  case  is,  that  there  has  been  no  legal  for- 
feiture. All  the  acts  of  forfeiture  alleged  in  the  precept  of 
the  10th  of  December,  1867,  are  in  eflfect  denied  by  the 
bill;  and,  as  regards  the  non-attendance  of  the  Plaintiff  at 
the  lord's  court,  i^  as  the  bill  avers,  she  has  not  been  duly 
summoned, — ^if,  when  her  solicitor  was  served  with  a  sum- 
mons, it  was  impossible  for  her  to  attend,  by  reason  of  her 
being  abroad, — ^those  grounds  of  defence  are  as  available  at 
law  as  hera  Even  at  law,  the  lord  cannot  oust  the  copy- 
holder against  the  custom  of  the  manor  (a).  In  very  early 
times  it  was  otherwise;  but  Lord  Coke  states,  that»  even  in 
his  day,  it  was  **  dear  and  without  question  that  the  lord 
cannot  at  his  pleasure  put  out  the  lawful  copyholder  with- 
out some  cause  of  forfeiture;  and  if  he  do,,  the  copyholder 
may  have  an  action  of  trespass  against  him ;  for,  albeit  he 
is  *tenens  ad  volimtatem  domini,"  yet  it  is  'secundum  oon- 
suetudinem  manerii  (&)/  ''  And  the  same  is  laid  down  in 
1  Leon.  4,  4  Leon.  118,  and  Doe  d.  Le  Keux  v.  Harrir 
8on{c) ;  all  of  which  authorities  show  clearly  the  right  of 
the  copyholder  to  relief  in  an  action  at  law  under  cir- 
cumstances like  the  present 

[They  cited  also  Job  v.  Banister  (d),  Nokea  v.  Oibbon(e\ 
Widowaon  v.  The  Earl  of  Harrington{f),  and  Sir  Harry 
Peachey  v.  Ttie  Duke  of  So7ner8et(g).] 

The  Vice-Chancellor. — ^There  are  some  old  cases  in 


(a)  Co  Litt.  63.  a. 

(b)  Id.  60.  b. 

(c)  6  Q.  B.  631. 

(d)  2  K.  &  J.  374 ;   since  af- 
firmed on  appeal. 


(e)  3  Drew.  681. 
(/)  1  Jac.&  W.  532. 
ig)  1  Stra.  447. 
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which  this  Court  has  assumed  jurisdiction  where  the  lord 
has  insisted  on  a  forfeiture  for  alleged  acts  of  waste  by  the 
copyholder.  One  is  LiMon*8  case  (a),  of  which  I  find 
this  report  in  Cary : — ''A  copyholder  within  age  is  ad- 
mitted, and  the  lord  committeth  the  custody  to  the  mother 
of  the  in&nt,  whose  undertenant  cutteth  down  timber 
trees^  which  being  presented  the  lord  seizeth  the  land  for 
the  forfeiture  (during  still  the  nonage)  and  keepeth  it  till 
he  dieth,  and  it  descendeth  to  his  heir,  who  and  his  father 
had  kept  it  forty  years;  and  for  that  the  copyholder  moved 
suit  in  the  Chancery  twenty-nine  years  since,  which  was  now 
revived,  and  the  forfeiture  was  taken  during  his  minority: 
he  was  restored  to  his  possession  till  the  lord  should  re- 
cover it  for  the  forfeiture  by  the  common  law/' 
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Argumentf 


The  Other  is  a  case  in  ViTier,  where,  the  lord  having  re- 
fused to  admit  a  copyholder  because  woods  had  been  cut 
upon  the  copyhold  lands,  upon  bill  filed  by  the  copy- 
holder, the  lord  was  ordered  to  admit  him,  upon  the  ground 
that  the  Defendant  could  not  prove  that  the  same  had  been 
done  by  the  Plaintiff's  direction,  but  by  an  undertenant  (6). 

Mr.  J(mie8, — The  lord  refusing  to  admit  may  be  ordered 
to  admit,  and  for  that  purpose  this  Court  may  have  jurisdic- 
tion; but  here  the  Plaintiff  has  been  admitted,  and  for  every 
purpose  of  her  suit  her  remedy  is  as  clear  and  beneficial 
at  law  as  it  can  possibly  be  here.  She  says,  there  has  been 
no  legal  forfeiture;  and  if  so,  her  rights  are  complete  at  law. 


Mr.  Rolt,  Q.  C,  Mr.  Badddey,  and  Mr.  Hvmphry,  in 
support  of  the  bill : — 

Assuming  this  to  be  a  case  of  simple  trespass,  as  con- 
tended— a  mere  case  of  ouster  by  the  lord,  without  any 

(a)  Gary  8. 
ib)  Viner'8  Abridgment,"  Copyholder,"  E.  d.  pi.  2  (Vol,  vi.  p.  152). 
VOL.  rv.  D  D 
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special  circumstance  affording  ground  for  the  contention 
that  the  remedy  will  be  more  complete  in  this  Court  than 
at  law,  this  demurrer  must  be  overruled.  The  authoritieB 
show  that  if  this  Court  was  not  the  first  to  assume  juris- 
diction to  reUeve  a  copyholder  against  an  unconscientious 
seizure  by  the  lord,  it  has  at  least  exercised  a  concurrent 
jurisdiction  in  such  cases  from  the  earliest  times.  Thus^ 
Fxtzherbert  says,  *'  Tenaunt  a  volunt^  par  copy  de  court 
roll'  aver  sub  pena  vers  son  seignour  s'il  lui  oust "  (Fite- 
herbert's' Abridgment  *' Subpoena"  21):  and  the  grounds 
are  thus  stated  by  Sir  Oeorge  Gary,  citing  Fitsherbert's 
Natura  Breviimi,  and  this  very  passage  from  the  Abridg* 
ment :  —  "  Touching  copyholders,  Mr.  FUzherbert,  in  his 
Natura  Brevium,  folio  12,  noteth  well,  that^  forasmuch  as 
he  cannot  have  any  writ  of  false  judgment^  nor  other  re- 
medy at  common  law  against  the  lord,  therefore  he  shall 
have  aid  in  Chancery;  and,  therefore,  if  the  lord  will  put 
out  his  copyholder  that  payeth  his  customs  and  services,  or 
will  not  admit  him  to  whose  use  a  surrender  is  made,  or  will 
not  hold  his  court  for  the  benefit  of  his  copyholder,  or  will 
exact  fines  arbitrary  where  they  be  customary  and  certain, 
the  copyholder  shall  have  a  subpoena  to  restrain  or  con^ 
pel  him,  as  the  case  may  require  :  Dyer,  26i,  124;  Fitzh. 
Subp.  21 "  (a).  And  Lord  Coke,  in  his  "  Complete  Copy- 
holder," lays  it  down  in  the  most  explicit  manner,  that^ 
if  in  his  day  the  copyholder  had  a  remedy  at  law,  it 
was  at  his  election  to  proceed  also  in  equity  in  cases 
of  illegal  forfeiture.  After  describing  the  difficulties  to 
which  in  former  times  this  tenure  was  exposed,  he  says: 
— "  But  now  copyholders  stand  upon  a  sure  ground ;  now 
they  weigh  not  their  lord's  displeasure;  they  shake  not 
at  every  sudden  blast  of  wind ;  they  eat,  drink,  and  sleep 
securely,  only  having  a  special  care  of  the  main  chance, 
viz.  to  perform  carefully  what  duties  and  services  soever 
their  tenure  doth  exact  and  custom  doth  require.     Then 

(a)  Car.  Rep.  p.  3. 
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let  lord  frown,  the  copyholder  cares  not»  knowing  him- 
self safe  and  not  within  any  danger.  For,  if  the  lord's 
anger  grow  to  expulsion,  the  law  hath  provided  several 
weapons  of  remedy;  for  it  is  at  his  election  either  to  sue  a 
subpcena  or  an  action  of  trespass  against  the  lord.  Time 
hath  dealt  very  favourably  with  copyholders  in  this  re- 
spect "(^)-  Again,  Chief  Baron  Oomyrh,  after  laying  it 
down,  that^  if  the  lord  refuses  admittance,  the  copyholder 
may  sue  in  Chancery,  and  shall  be  there  relieved,  adds 
this :t— "So,  if  the  lord  ousts  his  tenant  without  cause ''(&). 
In  this  case,  therefore,  even  if  there  were  an  adequate  re- 
medy at  law,  eqidty  would  have  concurrent  jurisdiction. 


1S5S. 


AryumenL 


But  here  there  is  no  remedy  at  law.  The  lord  having 
procured  the  Defendant  Palmer  to  attorn  to  him,  so  long 
as  Palmer's  tenancy  last»— for  the  next  ten  years  to  come 
— ^the  Plaintiff  can  have  no  action  of  trespass  against  the 
lord.  The  tenant  colluding  with  the  lord,  the  Plaintiff 
cannot  use  his  name  in  an  action  of  trespass  or  in  eject- 
ment; and  as  to  an  action  on  the  case,  that  action  cannot 
be  maintained  by  a  reversioner,  unless  there  be  damage  to 
the  reversion:  Baxter  v.  Taylor (c). 

The  Vioe-Chakcsllor. — Tou  could  proceed  against  the 
tenant  for  rent 

Mr.  Badddey, — But  he  has  attorned  to  the  lord ;  and  if 
he  has  ahready  paid  his  rent  to  the  lord,  the  Plaintiff  can- 
not compel  him  to  pay  a  second  time. 

Then,  as  to  a  sale :  with  this  question  pending  as  a  doud 
upon  her  title,  it  would  be  impossible  for  the  Plaintiff  to  sell 

[They  cited  also  RosweWa  ca«e(d),  and  1  Eq.  Ca.  Abr.  118.] 

(a)  Coke'8  Compl.  Copyhold,  a.  ix.     {h)  Com.  Dig.  "  Copyhold,"  P.  2. 

(c)  4  B.  &  Ad.  72.  {d)  3  Dyer,  264  a. 

D  D2 
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Mr.  James,  Q.  C,  in  reply: — 

If  this  Court  has  jurisdiction  to  relieve  a  copyholder^  it 
is  only  under  special  circumstances,  and  for  special  pur- 
poses. It  may  well  be,  that  equity  can  compel  the  lord  to 
admit  a  copyholder,  or  to  hold  his  court  and  entertain 
plaints,  and  can  prevent  him  from  exacting  more  than  the 
customary  fines.  But  here  no  such  circumstance  exists,  no 
such  relief  is  sought  As  to  the  interposition  of  the  tenancy 
for  years,  if  what  has  happened  here  had  happened  in 
the  case  of  freeholds,  that  would  not  have  been  an  aigu- 
ment  for  coming  here  for  relief  And  as  to  the  argument^ 
that  what  the  lord  has  done  will  be  a  cloud  upon  the 
Plaintiff's  title,  that  might  have  been  so  formerly,  but  now 
the  rights  of  copyholders  are  as  well  ascertained,  and  as 
fixed  and  certain,  as  in  the  case  of  freehold  property. 


JudgmeiU.       ViCB-ChANCELLOR  SiR  W.    PAGE  WoOD  : — 

I  must  overrule  this  demurrer,  regard  being  had  to  the 
older  authorities.  The  case  in  Gary  (a)  almost  amounts  to 
an  actual  decision  on  the  subject;  and,  independently  of 
that  case,  the  dicta  cited  in  support  of  the  bill  are  of  the 
highest  possible  authority. 


The  dicta  stand  thus :  In  the  fir^  place,  I  find  Lord 
Coke  stating,  that,  whereas  in  former  times  the  copyholder 
had  no  remedy  in  respect  of  the  weakness  of  his  title, 
in  his  day  he  had  acquired  a  right  to  relief  in  this  Oourt> 
not  only  in  the  event  of  the  lord  refusing  him  admittance, 
but  also  in  the  event  of  his  wilfully  depriving  him  of  pos- 
sesssion  :  *'  If  the  lord's  anger  grow  to  expulsion,  it  is  at 
his"  the  copyholder's  "election  either  to  sue  a  subpoena 

(a)  LiUorCs  casey  Car.  8,  vide  supra,  p.  397 
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or  an  action  of  trespass  against  the  lord'X^)*  It  is 
dear,  from  his  mentioning  an  action  of  trespass,  that  Lord 
Coke'B  mind  is  there  directed,  not  merely,  as  was  suggested 
in  argument,  to  a  case  in  which  the  lord  might  lefuse  to 
entertain  plaints  in  his  court,  which  is  one  of  the  numerous 
cases  put  by  FUzherbert(b)  as  giving  the  tenant  a  right  to 
relief,  but  to  some  act  of  ouster  or  **  expulsion,''  as  he  terms 
it,  on  the  part  of  the  lord.  The  tenant^  he  says,  if  expelled 
or  ousted  by  the  lord,  has  his  remedy  in  this  Court  as  weU 
as  at  law;  and  it  is  at  his  election  to  proceed  either  by 
subpoena  or  by  action  of  trespass. 


1858. 


Jue^fmenL 


Then,  I  find  Chief  Baron  Comyn,  himself  a  considerable 
authority,  adopting  what  Lord  Coke  has  there  said,  and 
recognising  it  as  the  law  as  it  existed  in  his  day(c).  And 
I  have  also  the  note  in  Fitzherbert's  Abridgment,  that 
if  the  lord  ousts  the  tenant  the  tenant  shall  have  sub- 
poena (c2). 

From  those  dicta,  which,  independently  of  their  own 
weight  and  authority,  are  entitled  to  additional  considera^ 
tion  on  accoimt  of  their  early  date, — approaching  so  much 
nearer  to  the  times  to  which  they  refer  than  the  present, 
when  the  rights  of  the  copyholder  have  matured  into  a  pos- 
session in  the  eye  of  the  law, — ^it  is  clear,  that>  in  the  early 
stages  of  that  process,  which  has  now  reached  maturity,  out 
of  r^ard  to  the  then  weakness  of  the  copyholder's  title, 
this  Court,  if  it  did  not  take  the  initiative,  at  all  events 
exercised  a  concurrent  jurisdiction  with  Courts  of  law, 
in  providing  a  remedy  for  the  copyholder  in  the  event  of 
his  being  ousted  by  the  lord;  and  that  the  copyholder 
had  his  remedy  by  subpoena  as  well  as  by  an  action  of 
trespass. 


(a)  Coke'8  Compl.  Copyhold,  s.  ix.     (c)  Com. Dig.  "Copyhold,"  P.  2. 
ib)  Nat  Brev.  p.  12 ,  supra,  p.  898.    (d)  Fite.  Abr.  tit. "  Subpoena,"  21. 
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Then,  if  I  once  arrive  at  the  position,  that  the  Court 
has  ever  exercised  concurrent  jurisdiction,  I  apprehend  it 
would  not  be  proper,  on  demurrer,  to  abdicate  it  even  in 
a  case  where  there  might  be  strong  averments  cm  the  £BUse 
of  the  bill  to  show,  not  only  that  there  is  a  remedy  at  law> 
but  that  the  remedy  at  law  is  as  dear  and  simple^  and 
as  advantageous  to  the  copyholder,  as  the  remedy  in  equity. 
I  take  it,  that^  even  in  the  clearest  case  that  could  be  putof 
a  simple  ouster,  unaccompanied  by  any  entry  on  ihe  court 
rolls, — ^in  a  case  in  which  the  act  complained  of  was  mere 
trespass,  and  the  tenant,  therefore^  had  a  right  to  proceed 
immediately  by  ejectment,^ — ^although  it  would  probably  be 
competent  to  the  Court  to  say,  assuming  jurisdiction, 
the  case  is  not  proved,  and,  therefore,  it  appeal  to  us  to 
be  a  case  on  which  it  is  not  proper  for  us  to  act,-!;<*yet^  still 
the  Court  would  not  stop  the  suit  in  limine  upon  demurrer, 
but  would  wait  until  the  time  came  for  the  trial  of  the 
rights  reserving  to  itself  all  its  powers  with  regard  to  costs, 
which  powers  it  would  exercise  if  costs  were  uselessly  occa- 
sioned by  taking  this  circuitous  process.  The  Coiurt  would 
not  abdicate  a  right  which  had  once  existed,  and  whidi, 
having  once  existed,  no  subsequent  proceedings  of  any 
Court  of  law  could  determine. 


In  the  case  before  me,  I  must  say  there  are  considerable 
grounds  for  contending,  that,  if  the  jurisdiction  ever  existed, 
which,  on  those  ancient  dicta,  fortified  by  the  case  in  Cary  (a), 
it  would  seem  the  Court  has  exercised,  the  circumstances 
averred  in  this  bill  present  strong  additional  reasons  for  ex- 
ercising that  jurisdiction.  It  may  be  true,  that  there  are 
remedies  at  law ;  but  they  are  remedies,  which,  under  the  cir- 
cumstances of  this  case,  would  be  accompanied  with  consider- 
able difficulty  and  embarrassment,  amounting  in  effect  to 
this,  that^  unless  the  Plaintiffs  be  willing  to  put  an  end  to  the 
lease  of  their  tenant  by  taking  proceedings  against  him  to 

(a)  LiUorCs  case^  Car.  p.  8. 
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enforce  a  forfeiture,  so  as  to  proceed  at  once  against  the  lord,  1808. 
either  by  ejectment  or  trespass,  for  the  wrong  which,  as 
they  allege,  they  have  sustained  at  his  hands,  they  must 
wait  until  the  determination  of  the  lease  before  their  rights 
can  be  ascertained;  and  in  the  meantime,  I  find  it  averred  «<9"*^"*- 
on  the  hce  of  the  bill,  a  notice  has  been  served  on  the 
Plainti£Bs  by  the  steward  of  the  manor,  which  professes  to 
be  a  ''  copy  of  the  proceedings  that  have  taken  place,''  con- 
sisting, first,  of  a  precept  to  the  bailiff  to  seize  all  the 
Plaintifib'  estate,  and  to  make  his  return  thereto  to  the  ge- 
neral court  baron  to  be  held  for  the  manor;  secondly,  of  an* 
other  document  purporting  to  be  signed  by  the  steward,  and 
apparently  an  extract  firom  the  court  rolls,  which  is  in  these, 
words :  "17  December,  1 857.  At  a  court  then  held  for  the 
manor  of  Oockermoiiih,  the  bailiff  returned,  that,  by  virtue 
of  the  within  precept,  he  had  seized  the  premises  therein 
mentioned  into  the  hands  of  the  lord."  So  that  the  case  is 
not  that  which  was  suggested  in  argument,  and  which  may 
constantly  of  course  happen,  of  a  stranger  asserting  a  right 
and  procuring  the  tenant  to  attorn  to  him  during  a  lease, 
thus  compelling  the  reversioner  either  to  insist  that  the 
tenant  has  forfeited  his  lease,  in  order  to  bring  ejectment, 
or  to  wait  for  the  termination  of  the  lease  before  he 
can  try  his  right  against  the  parties  who  have  attempted 
to  dispossess  him.  It  is  a  case  in  which  the  copyholder 
has  recorded  against  him  an  entry  such  as  I  have  de- 
scribed, and  which  must  necessarily  form  a  considerable 
difficulty  in  his  way  in  dealing  in  future  with  the  property, 
and  a  blot  upon  his  title. 

It>  therefore,  appears  to  me,  that,  even  if  I  were  to  adopt 
(which  I  do  not)  the  narrower  view  of  the  jurisdiction  of 
the  Court  in  cases  of  this  description,  and  to  hold  tha^ 
the  jurisdiction  cannot  be  assumed  except  where  the  lord  is 
acting  inequitably,  by  taking  or  refusing  to  take  some  step 
in  his  court,  or  by  doing  some  other  act  which  a  Court  of 
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equity  has  a  right  to  correct — in  a  case  in  which  I  find  the 
lord  entering  on  the  rolls  a  histoiy  like  this  of  a  forfeiture 
and  its  reasons,  and  so  placing  a  blot  on  the  title  of  the 
Plaintifis,  who  aver  throughout  (and  this  formed  the  prin- 
cipal ground  of  the  Defendants'  argument  as  to  there  being 
so  plain  a  remedy  at  law,)  that  no  forfeiture  has  actually 
occurred — ^ther  jurisdiction,  even  according  to  that  narrower 
view  of  it^  would  attach. 


It  appears  to  me,  that,  assuming  the  jurisdiction  ever  to 
have  existed — which  I  must  assume,  having  r^ard  to  the 
grave  authorities  to  which  I  have  referred,  and  which  I  find 
nothing  to  contradict  in  any  subsequent  case— if  it  was 
ever  at  the  election  of  a  copyholder  to  proceed  by  sub- 
poena in  this  Courts  I  ought  not  upon  demurrer  to  deprive 
him  of  it 

In  overruling  the  demurrer,  I  shall  reserve  the  costs 
imtil  the  hearing  of  the  cause ;  for  if  the  result  of  the  pro 
ceedings  should  be,  to  show  that  relief  is  to  be  sought  in  a 
Court  of  law,  it  would  be  very  unreasonable  that  the  De- 
fendants should  be  put  to  additional  costs  by  proceedings 
in  this  Court 

With  respect  to  the  demurrer  put  in  by  the  tenant,  it  is 
not  averred  that  he  ever  attorned ; — the  averment  is  only 
that  the  lord  says  he  has  attorned.  But  there  is  an  averment 
that  he  is  interested,  and  he  must  be  interested  quacunque 
vi&,  whether  he  has  attorned  or  not,  in  the  decision  of  the 
causa    1  shall  therefore  overrule  both  the  demurrers. 


Ordered  accordingly. 
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SCHENK  V.  AGNEW.  ^T^m!^ 

JEElLLTAR  POPE,  by  his  will,  in  1865,  bequeathed     stmctio^ 

Dtaih  of  hega- 

(inter  alia)  as  follows  : — ''  I  give  and  bequeath  to  my  dear     tee—^c^wM* 
friend  Mistress  Carolvm  Schenk  the  sum  of  1400?.  sterling,    Si^^Jf^ 
invested  in  seventy  shares  of  the  Madras  Railway,  for  her         — - 
sole  use  and  benefit;  and,  in  the  event  of  her  death,  then  legacy  to  the 
I  give  and  bequeath  the  above-mentioned  sum  of  14002.  sole  use  and 
to  her  youngest  surviving  son."  ^"h^'evl^rf 

her  death, 
then"  bequest 

At  the  date  of  the  will,  and  at  the  hearing  of  the  cause,  thereof  to  her 
the  Plaintiff  had  three  sons  only,  the  youngest  of  whom  ^X|^n^" 
was  still  an  infant  ^^^,  ^  ^^^ 

event  contem- 
plated was  a 
"■"•"■"■"■""  death  in  tes- 

tator's lifetune; 

Mr.  J,  Hinde  Palmer  contended,  that  the  Plaintiff  was  Plaintiff,  hav- 
entitled  absolutely  to  the  Madras  Railway  shares  men-  Smi*  was  ra- 
tioned in  the  will     The  bequest  was  immediate,  and  the  J**^®^  »^8o- 
event  contemplated  by  the  testator,  upon  the  happening  of    LordrhuqUu 
which  the  gift  over  was  to  take  effect^  was  a  death  in  his  ▼•  Chalmers 

,.-^.   ^  (2Ves.J.601) 

own  ilietmie.  observed  on. 

[He  referred  to  the  cases  cited  on  this  subject  by  Mr. 
Jarman(fl),'\ 

Mr.  Bowringy  for  the  youngest  surviving  son,  contended, 
that,  according  to  the  true  construction  of  the  will,  the 
Plaintiff  took  a  life  interest  only  in  the  shares,  with  remain- 
der to  such  of  her  sons  as  should  be  her  youngest  son  at  her 
decease.  The  event  contemplated  was  death  at  any  time,  and 
not  death  in  the  lifetime  of  the  testator.  Very  slight  circum- 
stances had  been  held  sufficient  to  lead  to  this  construction, 
both  by  Lord  Thurlow  and  Lord  Loughborough,  in  Now- 

(a)  2  Jarm.  Wills,  p.  626. 
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1858.       Um  V.  N€Uigan(a),  and  Lord  Douglas  v.  Ohalmer  (b).  And 
ScHBNK      see  the  cases  cited  in  2  Jarm.  Wills,  pp.  627  et  seq. 

V. 

Aonnsw. 

Mr.  Oiffard,  for  the  executors. 

ArgummL 

Judgment  reserved. 


Marek29tk      ViCB-ChANCELLOR  SiR  W.  PAGB  WOOD: — 


Said,  he  had  looked  into  the  authorities,  and  had  come 
to  the  conclusion,  that,  according  to  the  true  construction 
of  the  will,  the  Plaintiff  was  entitled  to  the  railway  shareB 
in  question,  absolutely:  the  gift  to  her  youngest  son  being 
a  substitutional  gift,  intended  to  take  effect  in  the  event 
of  her  death  in  the  lifetime  of  the  testator.  He  found  but 
one  case  which  appeared  at  all  to  stand  in  the  way  of 
this  construction,  viz.  Lord  Douglas  v.  Chalmer,  before 
Lord  Loughborough.  But  that  case  must  be  considered 
to  have  been  decided  upon  its  own  special  circumstances, 
and  appeared  never  to  be  cited  except  for  the  purpose  of 
being  distinguished. 


Mumteof 
Decree, 


Dbglabb,  that  the  FlaintifT  is  absolutely  entitled  to  the  Madras 
Railway  shares  in  the  bill  mentioned. 


(fl)  1  Br.  C.  C.  489. 


(b)  2  Ves.  jun.  501. 
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THE    AUSTRALIAN  STEAM    SHIP     COMPANY     Uf^^ith. 
(LIMITED)  V.  FLEMING. 

X  HE  Flaintiffi  were  a  limited  company  within  the  mean-     Praethe-^ 
ing  of  •' The  Joint  Stock  Companies  Act,  1867''  (a).  ^I^ao^ 

21  VicL  e,  U; 

The  Plaintifib  were  imder  voluntary  winding  up  ;  and  it    for  Cotu^ 

appeared  by  a  letterr   of  the  secretary  that  they  had  no    ^^i^^L^ 

funds  to  pay  the  premiums  on  the  policies  efiected  on  their        ^^^^ 

shipa    Under  these  circumstances —  Where  a  limit- 

ed company 
was  Plaintiff 

— Wrfthata 

bond  for  1002. 
was  sufficient 
secnri^for 


The  Solicitor  Oeneral,  on  behalf  of  the  Defendantp,  now  costs  within  the 
moved  for  an  order  upon  the  Plaintiflfe,  under  the  24th  j^t*^)dt  ® 
section  of  the  Act  (6),  to  give  security  for  costs.  A^^issT 

24.  ' 

Mr.  Bagsha/we,  jun.,  for  the  Plaintiffi,  submitted  to  give 
the  usual  security  provided  by  the  40th  Order  of  the  3rd 
of  April,  1 828,  for  the  case  of  a  Plaintiff  who  is  out  of  the 
jurisdiction  of  the  Court,  viz.  a  bond  for  lOOi.,  or  to  pay  120i. 
into  Court. 

The  Solicitor  Oeneral. — ^The  Act  says  nothing  about 
*' usual  security" — ^it  says  "sufficient  security  ;"  and  in  a 
heavy  suit  of  this  nature  by  a  limited  company  in  such 

(a)  20&  21  Vict.  c.  14.  reason  to  believe  that,  if  the  De- 

(h)  The  24th  sect,    enacts  —  fendant  be  successfiil  in  his  de- 

**  Where   a  limited  company  is  fence,  the  assets  of  the  company 

Plaintiff  or  Pursuer  in  any  ac-  will  be    insufficient  to  pay  his 

tion,  suit,  or  other  legal  proceed-  costs,  require  sufficient  security  to 

ing,  any  Judge  having  jurisdiction  be  given  for  such  costs,  and  may 

in  the  matter  may,  if  it  be  proved  stay  all  proceedings  until  such 

to  his  satisfaction  that  there  is  security  be  given.** 
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circumstances  as  here  exist,  the  proposed  security  is  clearly 
insufficient 

The  rule  by  which  lOOi.  was  fixed  is  an  arbitrary  rule, 
adapted  to  the  circumstances  of  times  long  since  past,  and 
differing  materially  from  the  present,  and  never  contem- 
plated the  existence  of  companies  with  limited  liability. 


Judgment      ViCE-OhANCELLOR  SiR  W.  PAGE  WoOD  : — 

I  must  hold  a  bond  for  1002.  to  be  sufficient  security 
within  the  meaning  of  the  24th  section  of  the  Act 

The  Court  has  fixed  that  sum  in  the  Order  of  1828 
as  the  sum  for  which  a  bond  is  to  be  given  as  a  security  to 
answer  costs  by  a  Plaintiff  out  of  the  jurisdiction  of  the 
Court,  increasing  it  from  40i.  at  which  it  had  been  previously 
fixed.  It  has  fixed  upon  lOOL  not  arbitrarily,  but  because 
it  deemed  that  sum  sufficient;  not  in  times  long  gone  by,  but 
as  recently  as  1828. 

The  order  will  be,  that  the  Plaintiffs  give  the  usual  secu- 
rity, viz.  1201.  if  paid  into  Court,  lOOl.  if  secured  by  bond. 

The  Solicitor  Oeneral  declined  the  bond  of  the  com- 
pany. 


Minute  of 
Order. 


Order  as  above.    Bond  (if  any)  to  be  with  one  surety  only. 


B 
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BARROW  u  BARROW.  June  5th j a, 

\Y  an  indenture,  dated  1834,  being  the  settlement  exe-  Married  Wo- 
cuted  in  contemplation  of  the  marriage  between  the  Plaintiff  ty,  a#  ^  real 
Mary  Ban-oWy  then  an  infant,  and  Robert  Barrow,  since  ^^2*^^^' 
deceased — Robert  Barrow  covenanted  with  trustees,  named  ^*^J^^J^ 

'  derS  ^  4WiU. 

Rolph  and  HigneU,  that  he  or  the  Plaintiff,  or  their  heirs,  4,  c.  74-^%>«ci. 
should,  within  one  month  after  the  Plaintiff  should  attain  — i>^!^^I!! 
the  age  of  twenty-one  years,  at  his  own  costs,  surrender  into  ^^^*^^^ 
the  hands  of  the  lord  of  the  manor  of  Thombury  certain     *^«  o/«i 

copyhold  hereditaments,  of  which  the  Plaintiff  was  then         

tenant  in  tail,  subject,  as  to  part>  to  the  life  estate  of  her  wom^mcan 
mother,  Mary  Barton,  since  deceased,  to  the  use  of  Rolph  ^\^  ".*^ 
and  HigTieU,  their  heirs  and  assigns,  or  to  the  use  of  one  of  t«re8t  in  real 
them,  his  heirs  and  assigns,  free  from  all  estates  tail,  and  all  oat  deed'ac- 
reversions  and  remainders  therein  expectant  or  dependant,  under  1^  Act 
to  the  intent  that  the  trustees  or  one  of  them,  their  or  his  ^  *  *  ^^^  *» 

c.  74;  and, 

heirs,  might,  at  the  costs  of  Robert  Barrow,  be  admitted  where  she  has 
tenants  or  tenant  of  the  same,  to  hold  upon  trust  to  sur-  coun^can 
render  the  same  to  the  use  of  the  trustees  or  one  of  them,  o'^era  coi»- 

'   veyance  ac- 

their  or  his  heirs;  and  that,  after  such  surrender  and  ad-  cordingiy,  the 
mittance,  the  trustees,  or  such  of  them  as  should  be  ad-  order  bemg, 
mitted,  their  or  his  heirs,  should  stand  seised  of  the  same  woman  dmU^ 
hereditaments,  subject  to  the  life  estate  of  Mary  Barton  in  avail  herself  of 
part  thereof,  upon   trust,  during   the  joint  lives   of  the      By  ante- 
Plaintiff  and  Robert  Barrow,  to  receive  the  rents,  and  to  J^^P^ai  settle- 

'  '  ment,  the  in- 

tended hus- 
band covenant- 
ed to  settle  lands,  of  which  the  intended  wife,  then  an  infant,  was  tenant  in  tail)  upon  trusts  for 
her  separate  use  for  life,  remainder  for  himself  for  life,  remainder  for  the  children  of  the  mar- 
riage. The  wife,  having  attained  twenty-one,  filed  a  bill  by  her  next  friend  against  her  husband, 
and  obtained  a  decree  for  specific  performance  of  the  covenant,  with  directions  for  raising  the 
costs  out  of  the  estate;  and,  by  virtue  of  the  decree,  she  received,  during  the  husband's  lifetime, 
50/.  on  account  of  rents,  to  her  separate  use.  The  husband  dying  a  month  afker  the  decree — held, 
upon  petition  by  the  children,  that  these  acts  on  the  part  of  the  wife  amounted  to  an  election, 
and  that  she  was  bound  by  the  decree ;  and  she  was  ordered  to  settle  the  premises  accordingly. 

Lauence  v.  Tiemey  (1  MacN.  &  Gor.  551),  and  Field  v.  Moore  (19  Beav.  176;  S,  C,  2  Jur., 
N.  S.,  145),  explained. 
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StatemenL 


pay  the  same  as  the  Plaintiff  should,  notwithstanding  her 
intended  coverture,  by  writing  under  her  hand  direct,  but 
without  power  of  anticipation ;  and  in  default  to  the  Plaintiff 
for  her  separate  use;  and  after  the  decease  of  such  of  them 
the  Plaintiff  and  Robert  Barrow  as  should  first  die«  in  case 
the  Plaintiff  should  survive,  to  permit  her  or  her  assigns  to 
receive  the  said  rents;  but  in  case  he  should  survive  her, 
upon  trust  for  him,  until  he  should  assign,  charge,  or  other- 
wise incumber  the  premises ;  and  after  the  decease  of  the 
Plaintiff  and  Robert  Barrow,  or  his  interest  having  ceased, 
in  trust  for  the  children  of  the  marriage,  as  the  Plaintiff 
should  by  deed  or  wiU  appoint;  and  in  de&ult  of  appoint- 
ment, in  trust  for  all  the  children  of  the  marriage  who 
should  attain  twenty-one,  or  die  under  that  age  leaving 
issue  living;  with  certain  remainders  over  in  case  there 
should  be  no  such  child  The  indenture  contained  a  power 
for  the  Plaintiff  and  Robert  Ba/rrow  to  appoint  new  trustees. 


There  were  six  children  of  the  marriage,  five  of  whom 
were  still  infismts. 

The  trustees  named  in  the  indenture  retired ;  and  in  De- 
cember, 1837,  the  petitioner  ThoTiiaa  Barrow  and  one  Saina- 
bUry  were  appointed  trustee&    Samabury  died  in  1841. 


In  September,  1854,  the  Plaintiff,  who  had  then  attained 
twenty-one,  filed  a  bill  by  one  Foster  as  her  next  friend, 
praying  that  Robert  Barrow  might  be  ordered  specifically 
to  perform  the  covenant  on  his  part  contained  in  the 
indenture  of  1834 ;  and  to  pay  all  fines  and  fees  necessary 
to  be  paid  in  order  to  vest  the  lands  then  subject  to  the 
trusts  of  the  indenture  in  the  trustees  thereof;  that  a  trustee 
might  be  appointed  in  the  place  of  Sairiabury  ;  and  for  an 
account,  and  payment  of  the  rents  of  the  premises  received 
by  the  Defendant  Robert  Barrow  and  the  Petitioner 
Thomas  Barrow. 
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The  suit  was  prosecuted  to  a  decree,  and  on  the  4ih  1858. 
of  December,  1866,  a  decree  was  made,  whereby  FoeiUT 
was  appointed  a  trustee  jointly  with  Thomas  Ba/rrow  of 
the  hereditaments  comprised  in  the  indenture  of  ]834;  and 
it  was  ordered,  that  Robert  Barrow  should  concur  with  the 
PlaintiiB^  at  his  own  costs,  in  surrendering  the  premises  to 
the  use  of  Thomas  Ba/rrow  and  Foster,  their  hours  and 
assigns,  to  be  held  by  them  upon  the  trusts  of  the 
indenture ;  that  Thomas  Barrow  and  Foster  should  apply 
for  and  obtain  admission  to  the  premises;  that  Robert 
Ba/rrow  should  pay  the  trustees'  costs  of  such  admission 
other  than  the  fines  which  should  become  payable  to  the 
lord;  that  Foster  should  receive  the  rents  and  profits  until 
admission,  and  pass  his  accoimtsand  pay  his  balances  to  the 
Plaintiff  for  her  separate  use ;  that  accounts  should  be  taken 
of  the  rents  of  the  premises  accrued  due  since  the  said 
19th  of  September,  1853,  and  received  by  Robert  Barrow 
or  by  Thomas  Barrmo  ;  and  they  were  respectively  ordered 
to  pay  to  the  Plaintiff  for  her  separate  use  what  should  be 
found  due  fix>m  them  respectively  upon  taking  such  accounts. 
Directions  were  then  given  as  to  costs  :  and  it  was  ordered 
that  the  costs  of  the  Plaintiff  as  between  party  and  party, 
and  the  costs,  charges,  and  expenses  of  Thomas  Barrow 
and  of  the  other  Defendants,  and  the  amount  of  the  fines 
which  should  become  payable  on  the  admission  of  the 
trustees,  should  be  raised  by  the  trustees  by  sale  of  a 
sufficient  part  of  the  copyhold  hereditaments,  or  by  mort- 
gage of  the  whole  or  a  sufficient  part  thereof;  and  the 
Plaintiff  and  Robert  Barrow,  and  all  other  necessary 
parties,  were  to  concur  in  such  sale  or  mortgage  as  the  Court 
should  direct ;  and  out  of  the  moneys  to  arise  by  the  sale 
or  mortgage  the  trustees  were  ordered  to  pay  the  fines 
payable  by  them  on  admission,  and  to  pay  the  Plaintiff 
her  costs  as  between  party  and  party,  and  the  other  Defen- 
dants their  costs,  and  costs,  charges,  and  expenses. 
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On  the  1st  of  January,  1856,  Robert  Barrow  died, 
having  appointed  Robert  Ba/rrow  the  younger  (the  eldest 
son  of  the  marriage,)  and  another  his  executora  Hiff  will 
was  proved  by  Robert  Barrow  the  younger  only;  against 
whom,  by  the  usual  order,  dated  the  12th  of  January,  1857, 
the  suit  was  duly  revived. 


In  pursuance  of  the  decree  the  Chief  Clerk,  in  May,  1857, 
certified  that  there  was  a  balance  due  firom  the  estate  of 
Robert  Barrow  of  1622.  28.  on  account  of  rents;  but  thai, 
Robert  the  younger  not  admitting  assets,  the  Plainti£F  had 
waived  taking  the  accounts  of  the  personal  estate  of  the 
deceased;  and  that  Thomas  Barrow  had  not  received  any 
sum  on  account  of  rents  since  the  19th  of  September,  1853. 

In  further  pursuance  of  the  decree,  the  Taxing-Master,  in 
November,  1857,  certified  that  he  had  taxed  the  costs  of 
the  PlaintiflF,  as  between  party  and  party,  at  251  LSs.  M^; 
and  that  the  total  amount  of  costs  to  be  raised,  pursuant  to 
the  decree,  was  572{.  58.  lid,,  in  addition  to  the  amount  of 
the  fines  thereby  directed  to  be  raised,  which  would  be 
considerable. 

The  Petitioners,  Thomas  Barrow  and  Foster,  not  having 
been  admitted  tenants  of  the  copyhold  premises  as  directed 
by  the  decree,  the  former  applied  to  the  Plaintiff  to  concur 
with  him  in  carrying  the  decree  into  effect;  but  the  Plaintiff 
declined  to  take  any  farther  step  in  the  suit,  insisting  that 
the  settlement  and  decree  were  not  binding  upon  her, 
inasmuch  as  she  was  under  disability  when  those  proceedings 
were  had,  and  that  she  was  now  entitled  to  the  property 
as  her  own,  free  from  the  settlement  and  decree. 


Under  these  circumstances,  a  petition  was  presented  by 
Thomas  Barrow  SLnd  the  infant  children,  to  have  the  decree 
carried  into  effect. 
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It  appeared,  that,  by  virtue  of  the  decree,  the  Plaintiff       i858. 
had  received  firom  Foster,  during  her  husband's  lifetime,  the 
sum  of  50{.,  on  account  of  the  rents  of  the  hereditaments  in 
question,  for  her  separate  usa 


SuaemeaL 


It  was  suggested,  that,  by  the  custom  of  the  manor,  only 
one  person  at  a  time  could  be  admitted  tenant  of  the  same 
tenement 


Mr.  R6U,  Q.  C,  and  Mr.  BagsAawe,  jun.,  for  the  poti-  Argument, 
tioners,  contended,  that  the  Plaintiff  was  bound  by  the 
decree,  although  made  during  her  coverture;  and  asked 
that  she  might  be  ordered  to  concur  in  settling  the  pro. 
perty  upon  the  trusts  of  the  indenture  of  1834,  subject  to 
the  costs  and  fines  by  the  decree  directed  to  be  raised. 

A  married  woman  is  competent  to  elect :  See  Mr.  Jacob's 
note  to  Roper's  "Husband  and  Wife" (a).  In  a  suit  by  her 
next  friend  she  can  bind  her  property  by  a  compromise  : 
WiUon  V.  HiM(b). 

[The  Vice-Chancellor  referred  to  Bateman  v.  Tlie 
Counteas  of  Ross  (c)  as  an  authority  that  a  married  woman, 
being  in  litigation  and  at  arm's  length  with  her  husband, 
can  be  bound  by  her  own  agreement  to  submit  the  matters 
in  dispute  between  them  to  arbitration.] 

And  in  this  case  the  suit  instituted  by  the  wife  by  her 
next  friend  against  her  husband,  and  the  decree  she  has 
obtained  in  favour  of  her  separate  use  and  adverse  to  her 
husband's  marital  right,  amount  to  an  election.  A  feme 
covert  is  as  much  bound  by  a  decree  as  a  feme  sole :  Burke 

(a)  Vol.  i.  p.  28;  also  Bright's  (ft)  25  Law  J.,  N.  S.,  Ch.,  156. 

Husb.   &  Wife,   vol.  i.  p.  158,  (c)  1  Dow,  235,  cited  in  VoiMt/- 

ii.  p.  473.  tart  v.  Vansittart^  sup.,  pp.  71 — 73. 

VOL.  IV.                                     E  E 
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ArgwneiU. 


V.  Cro8hie(a).  And  here  the  Plaintiff  haa  not  only  ob- 
tained a  decree,  but  has  received  benefits  under  it^  which 
but  for  that  decree  would  not  have  been  her's. 

Besides,  since  her  husband's  death,  she  has  obtained  an 
order  to  revive  the  suit  against  his  personal  representative, 
and  that  circumstance  must  amount  to  a  confirmation  of 
what  was  done  by  her  during  her  coverture. 

[They  cited  also  Wayke  v.  Parker  (6),  Derbishire  v. 
Holme{c),  Mallack  v.  Chilton {d),  and  Jordan  v.  Jones  («).] 

Mr.  JameSy  Q.  C,  and  Mr.  Stiffen  for  the  Plaintifl^  con- 
tended that  she  was  not  bound  by  the  decree ;  and  that  the 
order  asked  could  not  be  mada 


Notwithstanding  the  suit  and  decree  and  the  proceedings 
thereunder,  and  notwithstanding  even  the  obtaining  of  the 
order  of  revivor  and  supplement  after  her  husband's  death, 
the  Plaintiff  is  now  tenant  in  tail  of  the  property,  and 
entitled  to  deal  with  it  as  she  may  think  fit  The  settle- 
ment made  by  her  when  she  was  an  infant  was  void  as  to 
her  real  estate,  and  the  filing  a  bill  by  her  as  a  feme 
covert,  and  even  obtaining  a  decree  for  enforcing  her 
husband's  concurrence  in  the  settlement,  were  inoperative 
to  bind  the  estate  iis  against  her  surviving :  Laasence 
V.  Tieriiey(f),  Field  v.  Moore (g),  Savill  v.  SaviUQi). 

The  Vice-Chancellor.  —  In  Lassence  v.  Tiemey,  I 
think,  there  had  been  no  decree. 

Mr.  James. — But  in  Field  v.  Moore  there  had.     And  the 


(a)  1  Ball  &  Beatt.  502. 

(b)  2  Kee.  59. 

(c)  3  D.  M.  G.  102. 

(d)  3  P.  Wms  352. 

(e)  2  Phill.  170. 


(/)  1  M'N.  &Gor.  551. 

(g)  19  Beav.  176;  S.  C,  af- 
firmed on  appeal,  2  Jur.,  N.  S., 
145. 

(A)  2  Coll.  721. 
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principle  of  both  decisions  was,  that  this  Court  has  no 
power  to  bind  real  estate  of  a  married  woman,  except 
by  the  formalities  prescribed  by  law  for  that  purpose: 
Fidd  V.  Moore  (a).  Both  principle  and  authority  concur  in 
showing,  that,  where  these  formalities  have  been  omitted, — 
where  a  deed  has  not  been  acknowledged,  this  Court  cannot 
supply  the  omission.  To  hold  otherwise,  would  destroy  the 
protection  which  the  law  throws  around  married  women : 
Las8ence  v.  Tiemey, 
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1858. 


ArgummtL 


Here  there  has  been  no  deed  acknowledged;  and  if  the 
Coiurt  should  hold  the  Plaintiflf  to  be  bound  by  the  settle- 
ment, upon  the  mere  ground  that  a  decree  has  been  made 
for  carrying  that  settlement  into  effect,  it  would  disturb 
the  whole  law  in  reference  to  the  alienation  of  land  by 
femes  covert^  and  in  future  any  married  woman  could  be 
compelled  by  her  husband  to  sell  her  lands,  without  the 
power  of  exercising  her  own  will  in  the  matter. 

The  Vice-Chancellor — Do  you  deny  that  a  married 
woman  may  elect  so  as  to  bind  her  real  estate?  In  Arde- 
8oife  V.  Benn€t(b),  a  married  woman  was  held  to  have 
elected  between  real  estate  and  a  legacy  of  greater  value, 
from  the  mere  circumstance  of  her  having  received  for  five 
years  the  interest  of  the  legacy;  and  on  that  ground  her 
heir  was  held  to  be  bound. 

Mr.  Ja/mes. — If  that  case  is  correctly  reported,  it  cannot 
be  reconciled  with  Lassence  v.  Tiemey  or  Fidd  v. 
Moore, 

The  Vicb-Chancellor. — It  is  a  case  cited  in  every  text 
book  I  have  ever  seen  on  the  subject  of  election. 


Mr.  Ja/mea. — It  is  in  conflict  with  the  later  decisions 

(a)  id  Beav.  176.  (b)  2  Dick.  468. 

E  E   2 
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cited;  and  the  recent  case  of  Cam/pbell  v.  Ingilby(a)  must 
be  considered  as  having  overruled  it. 

Then,  as  to  the  obtaining  of  the  order  of  revivor  and  sup- 
plement afler  the  husband's  death,  and  the  prosecuting  the 
accounts  against  his  .estate,  those  circumstances  cannot 
have  the  effect  of  confirming  what  was  done  by  the  Plain* 
tiff  during  her  coverture.  She  has  derived  no  benefit  fix>m 
them,  and  they  were  not  steps  taken  with  intent  to  con- 
firm, or  with  any  notice  on  her  part  that  she  had  the 
power  to  repudiate  tho  settlement 

Mr.  Crackndll,  for  Robert  Barrow  the  younger,  the  al- 
leged heir  in  tail  of  the  copyhold  property,  claimed  to  be 
heard  against  the  petition,  costs  being  thereby  asked  against 
him  aa  personal  representative  of  his  deceased  father : — 

It  is  clear,  that  the  in&nt  Petitioners  could  not  have 
maint^dned  this  bill  against  their  parents:  Borton  v.  Bor- 
ton(b),  where  a  precisely  similar  bill  by  children  was  dis- 
missed. The  present  case  is  new,  but  must  be  determined 
on  the  principle  on  which  the  Court  proceeds  in  reference 
to  a  wife's  equity  to  a  settlement,  viz.  that  the  equity  is  a 
right  personal  to  the  wife — a  right  which  she  need  not  en- 
force, which  she  can  waive  at  any  time  before  a  settlement 
is  actually  executed,  notwithstanding  an  order  referring  it 
to  the  Master  to  approve  of  a  settlement,  and  a  settlement 
approved  of  accordingly:  Baldwin  y.  Baldivin{c);  and 
which  if  once  waived  by  her  the  interest  of  her  children  is 
defeated,  their  right  being  dependent  altogether  upon  the 
will  of  their  mother:  per  Lord  Eldon,  in  Murray  v.  L(yrd 
Elibank(d);  also  Lloyd  v.  WiUia7n8(e),  De  La  Garde  v. 


(fl)  1  De  G.  &  Jones,  393. 

(h)  16  Sim.  552. 

(c)  5  De  G.  &  Sm.  319. 


(rf)  10  Ves.  91 ;  S.  C,  1  Lead. 
Ca.  in  Eq.  298,  and  notes, 
(e)  lMadd.450.   Where,  how- 
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Lempriere{a),  Baker  v.  Bayldon(b),  and  Fenner  v.  Tay-       1858. 


Mr.  RoU,  Q.  C,  in  reply:— 

The  question  is  not^  as  in  Lassence  v.  Tiemey  and  Fidd 
T.  Moore,  whether  the  land  is  bound,  but  whether  the  con* 
science  of  the  Plaintiff  is  affected.  After  what  she  has 
done  in  the  suit»  it  would  be  a  fraud  if  the  Plaintiff  could 
escape  from  the  decree  she  has  obtained.  At  all  events, 
her  life-estate  should  be  sequestrated. 

The  Yicb-Chakcellor. — ^The  question  comes  to  thicf, 
whether  equity  can  fieisten  upon  the  conscience  of  a  mar- 
ried woman;  and  if  so,  to  what  extent?  It  has  occurred  to 
me,  whether  I  cannot  at  least  fasten  upon  the  Plaintiff  so 
much  of  the  decree  as  orders  her  to  concur  in  raising  the 
costs — ^for  instance,  by  a  sale  or  mortgage  of  the  property ; 
also  whether,  as  she  has  got  a  decree,  the  Court  cannot  put 
her  upon  getting  rid  of  it:  and  if  she  has  to  come  here  for 
that  purpose,  then  I  shall  have  a  right  to  say  upon  what 
terms  that  shall  be  allowed.  But  I  shall  not  dispose  of  any 
part  of  the  case  without  taking  time  to  consider  it 

Judgment  reserved. 


Barrow. 
ArymtetU, 


Vice-Chancellor  Sir  W.  Page  Wood — after  stating 
the  fiwjts  of  the  case,  proceeded  as  follows  : — 

The  sole  question  before  me  is,  whether"  the  Plaintiff  is 
bound  by  the  decree  she  has  obtained  ? 

ever,  what  was  held  was,  that  a     tlement  in  the  lifetime  of  the 
child  has  no  equity  to  insist  on      mother/* 
a  settlement,  *^  unless  there  be  a  (a)  6  Beav.  344. 

contract  or  a  decree  for  a  set-         (b)  8  Hare,  210. 
(c)  2  Russ.  &  M.  190. 


June2Srd. 
Judgment, 
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It  was  argued  that  the  Court  could  not  hold  hef  to  be 
bound  by  that  decree  without  in  effect  disturbing  the  whole 
law  with  reference  to  the  alienation  of  land  by  married 
women,  and  destroying  the  safeguards  whic^  the  law  throws 
around  them  in  the  enjoyment  of  that  description  of 
property,  inasmuch  as  to  hold  her  to  be  bound  by  the 
decree  would  be  in  effect  to  hold  that  a  married  woman  can 
part  with  her  interest  in  land  without  complying  with  those 
formalities,  which,  for  the  protection  of  married  women,  the 
law  has  required  to  be  performed,  and  has  made  indispensa- 
ble, for  the  purpose  of  a  valid  alienation.  That  oontention 
was  raised  upon  the  authority  oiLoBS&tice  v.  Ticmey  (a),  but 
chiefly  upon  that  of  Fiddi  v.  Moore  (b);  and  the  inference 
drawn  from  those  authorities  was,  that  the  Plaintiff  in  this 
case  is  to  hold  herself  entirely  free  from  all  the  proceedings 
had  in  her  suit,  from  the  decree  she  has  obtained,  and  the 
benefits  she  has  received  under  that  decree ;  that  all  these 
are  to  go  for  nothing,  and  she  is  to  be  held  as  free  as  if  no 
suit  had  been  instituted. 


It  appeared  to  me  during  the  argument  that  this  was  a 
very  startling  contention.  I  have  since  had  an  opportunity 
of  examining  the  authorities  upon  which  it  professed  to  be 
founded,  and  I  do  not  find  that  they  justify  any  such 
proposition. 

With  regard  to  Field  v.  Moore,  all  that  was  there  decided 
amoimted  to  no  more  than  this — an  infant  ward  of  court  had 
been  married  under  circumstances  which  evinced,  as  the 
Court  considered,  the  grossest  moral  culpability  on  the  part 
of  the  husband,  and  the  Court,  in  the  discharge  of  its  duty 
towards  her,  made  a  decree  amounting  in  effect  to  this,  that 
her  husband  should  never  become  interested  in  any  part  of 
her  estate,  but  the  whole  should  be  settled  upon  trusts  for  her 


(a)  1  M'N.  &  Gor.  551.        (b)  19  Beav.  176;  S.  C.,2  Jur.,  N.S.,  145. 
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separate  vae,  with  a  power  for  her,  in  default  of  issue,  to 
appomt  by  will.  It  was  noty  like  this,  a  case  of  contract 
by  the  husband,  of  which  the  wife  came  here  to  enforce 
specific  performance.  The  decree  originated  entirely  with 
the  Court  The  Court,  for  the  protection  of  its  ward  and 
to  deprive  her  husband  of  what  he  would  otherwise  have 
taken,  ordered  the  settlement  to  be  executed.  It  is  true, 
she  executed  the  settlement  prepared  in  pursuance  of  that 
decree ;  but,  before  it  had  been  acknowledged  by  her  as 
required  by  the  Act,  she  died.  All  that  she  had  done  merely 
showed  a  readiness  on  her  part  to  complete  the  settlement, 
but  she  had  not  in  fact  completed  it  as  required  by  the 
statute ;  and  the  Court  held,  as  between  her  heir  at  law 
and  the  devisee  under  her  will,  that  the  heir  at  law  was  not 
bound.  The  case  in  this  respect  was  the  simple  case  of  an 
intention,  partially  performed,  to  bar  an  entail,  where,  the 
transaction  not  being  completed  as  required  by  the  Act,  the 
issue  in  tail  are  held  to  be  unaffected — certainly  it  does 
not  support  the  inference  drawn  from  it  in  the  argument. 


Judgment. 


On  the  contrary,  there  is  abundant  authority  to  show 
that  this  Court  can  and  does  deal  with  the  interests  of  mar- 
ried women  where  there  is  an  equity  by  which  their  con- 
sciences can  be  affected.  A  married  woman  can  elect  so 
as  to  affect  her  interest  in  real  property  without  a  deed 
acknowledged  for  that  purpose.  And  where  she  has  not 
already  elected,  the  Court  can  order  her  to  signify  her  elec- 
tion. It  was  said,  that  a  married  woman  could  not  elect  so 
as  to  bind  her  real  estate;  but  Ardeaoife  v.  Bennet  shows 
the  contrary ;  and  that  case  was  followed  by  others  referred 
to  in  Mr.  Swanston'a  note  to  Oretton  v.  Haward(a),  which 
establish  that  she  can  elect  so  as  to  affect  her  interest  in 
real  property;  and  that,  where  she  has  once  so  elected, 
though  without  deed  acknowledged,  the  Court  can  order  a 


(a)  1  Swanst.  413—416. 
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conveyance  accordingly ; — the  ground  of  such  order  being, 
that  no  married  woman  shall  avail  herself  of  fraud.  Having 
elected,  she  is  bound,  and  the  transaction  will  be  enforced 
against  the  heir. 

Another  case,  in  which  this  principle  was  acted  upon,  is 
that  of  Savage  v.  Foster  (a).  There  a  married  woman, 
tenant  in  tail  of  lands,  had  allowed  a  purchaser  to  deal 
with  them  as  his  own,  without  giving  notice  of  her  title; 
and  upon  the  ground  that  it  was  a  fraud  on  her  part  not 
to  give  notice  of  her  title,  the  Court  decreed  a  conveyance, 
to  extinguish  her  right  to  the  lands. 

It  is  important  to  look  at  the  decree  in  that  case,  be- 
cause some  of  Lord  Eldon'a  observations  upon  it  in  the  case 
of  Jackson  v.  Hohhouse(b)  are  incorrectly  reported.  The 
decree  was,  that  the  Defendant,  the  married  woman,  should 
levy  a  fine  to  the  Plaintiff,  the  pim)haser,  to  extinguish  her 
right  to  the  lands  in  the  settlement;  that  the  Plaintiff 
should  have  a  perpetual  injunction  to  quiet  his  possession; 
and  that,  if  the  Defendant  should  levy  the  fine  quietly  and 
without  delay,  then  the  Plaintiff  should  have  no  costs, 
otherwise,  the  Defendant  should  pay  costs.  The  report 
says  the  Plaintiff  should  pay  costs,  but  that  must  be  an 
error.  The  object  of  the  order  being,  apparently,  to  en- 
force speedy  performance  of  the  decree  by  that  direction 
as  to  costs. 


That  case  is  referred  to  in  Jackson  v.  Hobhouse,  both 
by  Sir  John  Leach,  who  was  then  at  the  bar,  and  by  Lord 
JSldon,  and  both  are  erroneously  represented  in  the  report 
as  having  described  it  as  not  applying,  because  it  was  "  a 
case  of  a  power.''  That  clearly  must  be  wrong,  for  it  was 
not  a  case  of  a  power,  but  of  an  estate  tail.  What  they 
must  have  said  is,  that  Savage  v.  Foster  did  not  apply,  be- 

(a)  9  Mod.  35,  {b)  2  Mer.  4SdL 
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cause  it  was  a  case  of  a  married  woman  having  a  power  to 
convey — that  is,  by  a  fina 

In  Jackson  v.  Hobhouse,  the  wife,  entitled  for  life  to  her 
separate  use,  with  .a  proviso  against  anticipation,  had  as- 
signed her  future  interest  to  secure  an  annuity,  which  the 
Plaintiff  as  surety  for  her  husband  had  joined  in  a  covenant  to 
pay ;  the  Plaintiff  alleged  that  the  proviso  had  been  fraudu- 
lently concealed  frx)m  him  when  he  entered  into  the  cove- 
nant, and  charged  her  with  being  guilty  of  fraud  in  having 
been  privy  to  such  concealment  Lord  Eldon  said,  that,  even 
if  the  fraud  had  been  established,  he  was  inclined  to  think 
the  Court  would  not  suffer  the  fraud  of  the  wife  to  give  her 
a  power  of  alienation  against  the  intention  of  the  settlor. 
Then,  alluding  to  Savage  v.  Foster,  and  Watts  v.  Ores- 
well(a),  where  the  fraud  was  that  of  an  infant,  he  says 
this: — *'  In  the  cases  referred  to,  of  a  married  woman  hav- 
ing a  power"  (that  should  be,  "having  power  to  convey'' 
i  e.  by  fine),  "  and  of  an  infant,  they  are  capable  by  law  of 
conveying,  the  act  of  the  latter  being  only  voidable  on  his 
attaining  frdl  age.     But  the  present  case  is  different,  the 
married  woman  having  no  power  to  make  a  conveyance;  if, 
therefore,  the  fact  of  fraud  were  fully  established,  it  would 
be  difficult  to  make  out  the  inference  attempted  to  be  de- 
rived from  those  cases."    He  had  said,- in  an  earlier  passage 
of  his  judgment :  *'  Supposing  the  omission  to  be  clearly  the 
wife's  personal  fraud,  the  question  has  reference  not  only 
to  her  interest,  but  to  the  intention  of  the  author  of  the 
settlement,  and  it  becomes  a  very  material  point  to  deter- 
mine whether  the  Court  will  suffer  the  fraud  of  the  wife  to 
give  her  a  power  of  alienation  against  the  intention  of  the 
settlor." 


1S58. 


JudgmenL 


In  that  case,  therefore.  Savage  v.  Foster  is  recognised,  but 
distiQguished  on  the  ground  that  there  the  wife  had  power  to 

(a)9Vin.Abr.  415. 
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convey  under  the  settlement  creating  the  entail;  whereas, 
in  Jackson  v.  Hobhouse,  such  a  power  was  expressly  n^;a- 
tived  by  the  settlement. 

And  it  seems  to  me,  that  it  would  go  to  the  root  of  the 
whole  jurisdiction  as  to  firaud,  if  in  ihia  case  I  were  to  allow 
the  Plaintiff  to  retain  the  benefit  she  has  derived  under  the 
decree,  and  yet  to  decline  to  be  bound  on  her  part  by  pro- 
ceedings in  which,  under  a  different  state  of  circumstances, 
she  had  embarked,  speculating  on  the  chance  of  her  hus- 
band's life. 


In  Field  v.  Moore  I  find  nothing  contrary  to  this  view. 
I  find  Lord  Justice  Turner  recognising  the  law  as  acted 
upon  in  Ardesoife  v.  Bennet.  He  examines  a  vast  num- 
ber of  cases,  and  proceeds  thus: — "  But  all  these  cases  were 
either  cases  in  which  the  Court  enforced  a  right  which 
was  paramoimt  to  that  of  the  married  woman,  or  a  right 
which  the  married  woman  herself  had  duly  created;  or  they 
were  cases  of  election,  in  which  the  interests  of  third  persons 
were  concerned.  Cases  of  the  first  class  are  wholly  different 
fi:om  those  of  settlements  made  by  the  Court  upon  the  mar- 
riage of  its  infant  ward&  In  the  cases  of  such  settlements, 
there  is  no  paramount  right ;  there  can  be  no  right  duly 
created  by  the  ward ;  but  the  Court  acts  merely  with  a  view 
to  the  benefit  of  its  ward:  and  the  cases  of  election  are 
equally  inapplicable  to  a  case  like  the  present.  If,  upon 
the  marriage  of  the  ward,  a  settlement  was  made  by  the 
husband,  it  is  possible  that  some  case  of  election  might 
arise,  as  in  the  case  of  Savill  v.  Savill;  but  in  this  case  there 
was  no  settlement  by  the  husband,  the  marriage  was  a  gross 
contempt  of  Court.  The  Court  deprived  the  husband  of 
the  interest  which  he  took  by  the  marriage  in  the  real  es- 
tates of  the  wife,  and  settled  that  interest  for  the  benefit  of 
the  wife;  and  the  act  of  the  Court  in  depriving  the  hus- 
band of  his  interest  certainly  could  not  be  made  the  foim- 
dation  of  a  case  of  election  against  the  wife." 
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The  case  before  me  is  entirely  different.  This  is  not  the 
act  of  the  Court.  Thijs  is  not  a  settlement  ordered  at  the 
instance  of  the  Court :  it  is  the  case  of  a  covenant,  of  which 
the  Court  has  decreed  specific  performance  at  the  instance 
of  the  wife,  who  throughout  has  been  the  acting  party.  It 
is  quite  true,  there  was  no  need  for  her  to  ask  to  have  the 
Govenant  performed ;  but  if  she  chose  to  have  it  performed, 
she  could  not  divide  it — she  could  not  have  it  performed  in 
part  only.  The  covenant  was  one  and  entire,  to  settle  the 
property  upon  her  for  life,  with  remainder  to  her  husband 
for  life,  with  remainder  to  the  children.  She  could  not  call 
upon  her  husband  to  perform  it  so  far  as  to  give  her  the  first 
life  estate,  but  to  settle  nothing  in  remainder  on  himself  or 
on  his  children.  His  own  life  estate  in  remainder,  and  the 
remainder  to  his  children,  formed  the  benefits  in  considera- 
tion of  which  he  covenanted  to  settle  the  property,  and  to 
forego  that  interest  in  the  rents  which  the  law  gave  him  in 
right  of  his  wife. 


That  being  so,  the  wife  being  perfectly  free  to  elect 
whether  she  would  or  would  not  have  the  covenant  per- 
formed, through  her  next  friend,  simply  as  a  feme  sole, 
elects  to  have  it  performed,  files  her  bill,  and  obtains  a 
decree  for  specific  performance  of  the  covenant;  and  by 
virtue  of  that  decree  puts  into  her  own  pocket  what,  upon 
any  other  footing,  was  her  husband's  property.  Those  acts, 
all  done  by  her  during  coverture  (I  do  not  rely  at  all  upon 
the  revival  of  the  suit  by  her  after  she  became  a  widow), 
amoimt  clearly  to  an  election;  and,  after  that  election,  how 
can  I  say  she  is  not  to  be  bound  by  the  proceedings  she  has 
taken,  simply  because,  in  the  event  that  happened — ^by  the 
death  of  her  husband  within  a  few  days  after  the  decree — 
the  interest  she  elected  to  take  proved  less  beneficial  than 
that  to  which  she  would  have  been  entitled  independently 
of  her  husband's,  covenant  ? 


Mr.  CracHmM  argued  that  the  case  resembled  cases  of 
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the  wife's  eqiiity  to  a  settlement, — ^where,  although  childreii 
always  take  benefits  under  the  settlement  which  the  Court 
orders  at  the  suit  of  the  wife,  the  equity  is  treated  by  the 
Court  as  one  personal  to  the  wife,  which  the  wife  alone  can 
enforce,  and  which  if  waived  by  her,  the  interest  of  the 
children  is  defeated.  But  I  see  no  analogy  between  the 
cases.  This  is  not  a  case  of  equity  to  a  settlement  It  is 
a  case  of  a  covenant  whole  and  indivisible,  of  which  she 
has  asked  specific  performance,  entire  and  as  it  stands. 
Besides,  in  the  cases  on  the  wife's  equity  to  a  settlement 
(I  have  looked  carefully  through  them  all),  the  Court 
allows  the  wife  to  retire  after  reference  for  a  settlement^ 
and  after  a  settlement  so  approved  has  been  approved  of 
by  the  Master,  but  not  after  a  settlement  has  been  finally 
ordered.  Here  the  decree  has  been  made,  and  the  Plaintiff 
comes  too  late. 


It  appears  to  me,  that,  in  this  case,  the  Plaintiff  is 
clearly  bound  to  carry  the  settlement  into  effect;  and  if  the 
lord  will  not  admit  two  trustees,  one  must  be  admitted 
alone. 

I  should  have  said,  with  reference  to  Lassence  v.  Tier" 
ney,  that  in  that  case  there  was  merely  a  bill  filed,  and  no 
further  proceedings  were  had;  and  it  was  en  that  ground 
the  case  was  disposed  of. 


There  will  be  a  declaration,  that  the  Plaintiff  is  bound 
by  the  decree  in  the  petition  mentioned,  and  she  will  be 
ordered  to  concur  with  all  proper  parties  in  surrendering 
the  copyhold  hereditaments  in  the  indenture  of  1834,  and 
in  the  decree  mentioned,  to  the  trustees,  or  one  of  them,  so 
as  to  raise  the  costs  and  fines  directed  to  be  raised  by  the 
decree,  and  subject  thereto  upon  the  trusts  declared  by  that 
indenture. 

Ordered  accordingly. 
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LISTER  V.  LEATHER  j^  2«dL 

X  HIS  suit  was  instituted  against  the  Defendant  for  in-  patM<~i5  ^ 
fringing  the  Plaintiff's  letters  patent.  The  Plaintiff  ob-  ^,^4^'^.^;^ 
tained  an  interim  injunction,  and  his  right  had  been  since  .  Cosu  a»  6e- 

.  ,  __  ,  iween  Solicitor 

established  in  an  action  at  law.     Upon  the  cause  now     ^cueru-- 

coming  on  to  be  heard,  the  Court  was  of  opinion  that  the     '"'^^ 

Plaintiff  was  entitled  to  his  full  costs,  charges,  and  expenses,  ^  *iJ^^^ 

taxed  as  between  solicitor  and  client;  but  a  question  arose  ment  of  a  pa- 

whether  the  decree  should  contain  an  express  direction  for  c^artcon^ 

the  Taxing-master  so  to  tax  the  same.  pf^otS  en- 

titled to  faU 

,  ooBts  as  between 

solicitor  and 
client,  the  de- 
Mr.  Fooks,  for  the  Plaintiff  cree  or  order 

should  contain 

Mr.  James,  Q.  C,  and  Mr.  FiacJier,  for  the  Defendant,  ^reS^^that 
submitted,  that,  under  the  43rd  section  of  the  Patent  Law  ^®^^^ 
Amendment  Act,  1852(a),  such  a  direction  was  tmne-  notwithstand- 

.  .      .  ing  the  43rd 

cessary.    Upon  a  simple  order  to  tax  the  Plaintiff's  costs^  section  of 
the  Taxing-master  would  tax  him  his  full  costs,  imless  the  j2^  A^d- 
Judge  should  certify  that  he  ought  not  to  have  such  full  ™^*  ^^^^ . , 

costs.  that  he  shall 

have  such  foU 
costs,  nnless 

The  Vice-chancellor  held,  that,  notwithstanding  the  ^y'^gat^i 
words  of  the  Act>  the  decree  ought  to  contain  an  express  <>^^^  ^^^  ^ 

,     ,  have  them. 

direction  for  the  Taxing-master  to  tax  the  Plaintiff's  costs 
as  between  solicitor  and  client; — the  practice  of  this  Court, 
in  all  other  suits,  being  to  tax  costs  as  between  party  and 
party,  in  the  absence  of  special  directions  to  the  contrary. 

(a)  15  &  16  Vict.  c.  83.     By  taxed  as  between  attorney  and 

this  section,  the  record  and  certi-  client,  unless  the  Judge  making 

ficate  being  given  in  evidence  shall  such  decree  or  order  shall  certify 

entitle  the  Plaintiff,  on  obtaining  that  the  Plaintiff  ought  not  to 

a  decree  or  decretal  order,  to  his  have  such  full  costs, 
full  costs,  charges,  and  expenses, 


426 


dASES  IN  CHANCERY. 


1858. 


Jwte  30th  & 
Juhfltt 

WHl—Con- 
strvction — 
"  MoHeifa." 

The  word 
"  monejrs  **  in 
a  codicU — heldj 
to  comprise  not 
only  all  mo- 
neys in  hand, 
bnt  also  all 
moneys  dne  to 
testator,  whe- 
ther npon  se- 
curity or  other- 
wise, notwith- 
standing ex- 
press mention 
made  in  the 
will  of"  mo- 
neys and  se- 
curities for 
money." 


LANGDALE  v.  WHITFELD. 

JDY  an  indenture,  dated  1844,  being  the  settlement  made 
in  contemplation  of  the  marriage  of  Th4>mcL8  Haire  and 
Ma/ry  Ann  his  wife,  certain  real  and  personal  property 
mentioned  in  the  schedides  thereto  was  settled  upon  trust 
for  Man^  Ann  for  life  for  her  separate  use,  remainder  for 
Thomas  Han/re  for  life,  remainder,  in  default  of  issue  of  the 
marriage,  upon  trust  for  such  person  or  persons  and  for  such 
estates  and  interests  as  Mary  An/n,  notwithstanding  h^ 
coverture,  should  by  will  appoint,  and  in  default  of  appoint- 
ment to  her  next  of  kin  under  the  statutes  of  distribution 
exclusively  of  Thomas  Haire, 

Ma/ry  Ann  made  her  will  in  1845;  and  thereby,  after 
reciting  the  settlement,  and  that  the  trustees  thereof  were 
to  stand  possessed  of  the  mortgage  debts  and  sums  of 
money,  bonds,  bills,  notes,  securities,  produce  of  the  sale  of 
the  messuage,  and  all  other  the  property  and  effects  com- 
prised in  the  schedules  annexed  to  the  indenture  of  settle- 
ment, in  default  of  issue  of  the  marriage  and  subject  to  a 
life  interest  therein  of  her  husband,  upon  trusts  for  such  per- 
sons, intents,  and  purposes,  as  she,  notwithstanding  her  cover- 
ture, should  by  her  will  give  and  bequeath  the  same,  she,  in 
exercise  and  execution  of  the  power  to  her  given  by  the  set- 
tlement, and  all  other  powers  enabling  her,  in  default  of  such 
issue,  and  subject  and  without  prejudice  to  the  interest  of  har 
said  husband  therein,  gave  and  bequeathed  all  and  singular 
the  said  trust  moneys,  property,  and  other  her  personal  estate 
in  manner  thereinafter  mentioned.  She  then  proceeded  to 
give  pecuniary  legacies  to  various  persons  and  to  different 
charities,  and  directed  the  whole  of  such  legacies  to  be  paid 
within  twelve  calendar  months  next  after  the  decease  of  the 
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survivor  of  her  husband  and  herself.  Amongst  the  legiEunes 
so  bequeathed  were  a  legacy  of  500Z.  to  Robert  Thomson, 
to  be  paid  to  him  if,  and  when,  and  so  soon  after  the  period 
before  mentioned  as,  he  should  attain  the  age  of  twenty-one 
years;  two  legacies,  of  1002.  each,  to  her  god-daughters,  the 
Defendants,  Mary  Burnet  and  Florence  King,  to  be  paid 
in  like  manner,  if  and  when  they  should  respectively  attain 
twenty-one  years;  and  a  legacy  of  lOOi!.  to  her  cook  Maria 
Ford:  and  after  giving  certain  specific  legacies  of  furniture, 
plate,  coins,  pictures,  books,  wearing  apparel,  and  trinkets, 
she  proceeded  as  follows : — ''  And  as  to  all  the  residue  of 
my  moneys,  securities  for  money,  goods,  chattels^  effects, 
and  personal  estate,  not  by  me  hereinbefore  otherwise  dis- 
posed o^  I  give  the  same  to  my  friend,  Mary  Aim,  La/ng" 
dale,"  meaning  the  Plaintiff 
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By  a  codicil  to  her  mil,  dated  August,  1849,  the  testa- 
trix, after  reciting  the  bequest  by  her  will  to  Thomson 
of  the  legacy  of  500Z.,  and  to  Mary  Burnet  and  Florence 
King  of  the  legacies  of  lOOZ.  each,  and  to  Maria  Ford 
of  the  legacy  of  lOOZ.,  payable  at  the  times  and  in  the 
manner  in  the  will  mentioned,  she  revoked  the  same 
legacy  of  5002.  to  Thomson,  and  the  said  legacies  of  1002. 
a  piece  to  Mary  Burnet  and  Florence  King,  and  gave  to 
Thomson  the  sum  of  300i.  And  she  thereby  directed, 
that,  as  well  the  last-mentioned  legacy  to  Thomson,  as  the 
said  legacy  to  Maria  Ford,  should  be  paid  to  the  said 
legatees  respectively  "  out  of  any  moneys  of  or  to  which 
she  might  be  possessed  or  entitled  at  the  time  of  her  de- 
cease, and  within  twelve  calendar  months  next  after  such 
decease."  She  then  proceeded  as  follows:  "And  I  do 
hereby  give  all  the  residue  of  the  moneys  of  which  I  may  at 
the  time  of  my  decease  be  absolutely  possessed,  unto  and 
equally  between  the  said  Man^  Burnet  and  Florence 
Kvng,  their  executors,  administrators,  and  assigns,  abso- 
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lutely»  share  and  share  alike ;  and  in  all  other  respects  I 
ratify  and  confirm  my  said  will.'* 

The  personal  estate  of  the  testatrix,  at  the  time  of  her 
decease,  consisted — 

First.  Of  property  subject  to  the  trusts  of  the  settle- 
ment, amounting  to  about  7700!.,  of  which  her  husband 
was  entitled,  under  the  trusts  of  the  settlement^  to  the 
interest  and  dividends  during  his  life. 

Secondly,  Of  mortgage  debts,  bonds,  bills,  notes,  cash  in 
the  house  and  cash  at  the  banker's,  arising  from  the  savings 
out  of  her  income  under  the  settlement,  amounting  to 
about  2838Z.  18.  8(2.;  and  of  a  sum  of  about  3002.^  being 
arrears  of  rent  and  interest  due  to  her  at  her  decease  in 
respect  of  her  settled  property  and  private  seciuities,  mak- 
ing together  31382.  la.  8d. 

Thirdly.  Of  various  household  furniture,  plate,  linen, 
books,  and  other  chattels. 


The  Plaintiff,  by  her  bill,  admitted  that  the  Defendants, 
Mary  Burnet  and  Florence  King,  were  entitled  to  the  re^ 
sidue  of  the  money  of  the  testatrix  at  her  house  and  at  her 
banker's  at  the  time  of  her  death,  which  might  remain  after 
the  payment  thereout  of  the  testatrix's  debts,  funeral  and 
testamentary  expenses,  and  the  legacies  of  3002.  and  lOOI. 
mentioned  in  the  codicil ;  but  prayed  that  it  might  be  de- 
clared that  the  Plaintiff  was  entitled  to  the  remainder  of 
the  residuary  personal  estate  of  the  testatrix,  .and  for  pay- 
ment of  the  same  accordingly. 


Argument,  Mr.  WiUcock  and  Mr.  SpringaU  Thompson,  for  the 
Plaintiff,  contended,  that  the  bequest  in  the  codicil  to  the 
testatrix's  god-daughters,  Mary  Burnet  and  Florence  King, 
of  "  all  the  residue  of  the  moneys  of  which  she  might  at 
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the  time  of  her  decease  be  absolutely  possessed,'^  must  be 
confined  to  moneys  actually  in  hand  and  cash  to  her  draw- 
ing account  at  her  banker's. 

Primft  fade,  a  bequest  of  "all  my  moneys''  was  always 
restricted  to  ready  money  as  distinguished  from  money 
due  to  a  testator:  Lowe  v.  ThoToaa^a).  And  here,  not  only 
was  there  nothing  in  the  context  to  justify  the  Court  in 
construing  the  word  "  moneys"  so  as  to  include  debts  and 
securities  for  money,  but  that  construction  was  expressly 
negatived  by  the  testatrix,  who,  in  her  will,  had  treated 
securities  for  money  as  distinct  from  moneys,  by  the  words 
"and  as  to  all  the  residue  of  my  moneys^  securUiea  for 
money,  goods,  chattels,  e£fect8,  and  personal  estate." 


1858. 


ArgmnmU, 


[They  cited  also  Mcmriing  v.  Puroell(b),  Vaisey  v.  Rey- 
nold8(c),  Ba/rrett  v.  Knigkt(d),  and  Lamer  "9.  Lamer(e). 

Mr.  RoU,  Q.  C,  and  Mr.  Hislop  Clarke,  for  the  Defendant 
Florence  King;  and 

Mr.  Daaiiel,  Q.  C,  and  Mr.  Hobhouae,  for  the  Defendant 
Mary  Burnet — 

Claimed  everything  over  which  the  testatrix  had  a  power 
of  appointment,  or,  at  all  events,  all  moneys  actually  in 
hand  at  the  time  of  the  testatrix's  decease,  and  all  moneys 
due  to  her  on  security  or  otherwise. 


Whatever  is  available  under  the  codicil  for  payment  of 
the  legacies  to  Thomaon  and  Maria  Ford,  the  residue  of 
that  must  go  to  the  god-daughters,  upon  the  principle  of 
the  decisions  in  Rogers  v.  ThomaaiJ)  and  Doweon  v. 


(a)  Kay,  369 ;  S.  C,  affirmed 
on  appeal,  5  D.  M.  G.  315. 

(h)  2  Sm.  &  Giff.  284;  5.  C, 
7  D.M.G.  55. 


VOL.  IV. 


(c)  5  Ru88.  12. 

(d)  3  W.  R.  579. 

(e)  5  Id.  513. 
(/)  2  Kee.  8. 
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Oa8Jcovn(a),  And  what  is  so  available  is  all  the  "  moneys 
of  or  to  which  the  testatrix  might  be  possessed  or  entitled 
at  the  time  of  her  deceasa"  It  is  admitted,  that  the  word 
"  moneys''  may  include  debts,  where  the  context  requires  it; 
and  having  regard  to  the  context  and  the  general  scheme  of 
the  codicil,  the  Court  wiU,  in  this  case,  adopt  the  larger  in- 
terpretation of  the  word  'moneys,^  as  in  Olendenvng  v. 
OlendeningQi). 


Mr.  James,  Q.  C,  and  Mr.  Rensha/w,  appeared  for  the 

executors. 

Mr.  Willcock,  Q.  C,  confined  his  reply  to  the  questicm, 
how  far  the  codicil  affected  the  absolute  property  of  the 
testatrix?  the  Yice-Chancellor  having  intimated  his  opinion, 
that  it  clearly  could  not  affect  any  property  over  which  she 
had  merely  a  power  of  appointment 


Judgment       ViCB-ChANCELLOR  SiR  W.  PaGK  WoOD  : — 

Upon  the  first  point  in  this  case,  viz.  how  £Eir  the  codicil 
affects  property  over  which  the  testatrix  had  only  a  power 
of  appointment,  I  find  no  difficulty  whatever. 


The  testatrix  having  a  power,  in  default  of  issue,  to  ap- 
point by  will  very  large  trust  property,  which  she  refers  to 
at  the  commencement  of  her  will,  as  consisting  of  "  mort- 
gage debts  and  sums  of  money,  bonds,  bills,  notes,  securi- 
ties, produce  of  the  sale  of  a  messuage,  and  all  other  the 
property  and  effects  comprised  in  the  schedule  to  her  awr* 
riage  settlement,''  subject  to  her  husband's  life  interest 
therein,  deals  with  it  thus  by  her  will: — She  recites,  that 
she  has  this  power,  and  then,  in  exercise  of  that  and 
all  other  powers,  in  default  of  issue,  and  subject  to  her  hus- 
band's life  interest,  she  gives  and  bequeaths  **  all  and  sin- 

(a)  2  Kee.  14.  {h)  9  Beav.  324. 
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gular  the  said  trust  moneys,  property,  and  other  her  per- 
gonal estate,  in  manner  following."  That  would,  of  course, 
include  everything,  as  well  property  which  she  had  power 
to  appoint  by  will  as  her  own  absolute  property.  She  then 
gives  certain  legacies,  of  no  very  large  amount,  to  be  paid 
within  twelve  calendar  months  after  the  decease  of  the  sur- 
vivor of  her  husband  and  herself,  including  a  legacy  of  5002. 
to  Thomson,  and  two  legacies,  of  lOOi.  each,  to  her  god- 
daughters, and  a  legacy  of  lOOl.  to  one  Maria  Ford.  And 
after  bequeathing  certain  specific  legacies,  she  proceeds  as 
follows: — "And  as  to  all  the  residue  of  my  moneys,  secu- 
rities for  money,  goods,  chattels,  effects,  and  personal  estate, 
not  by  me  hereinbefore  otherwise  disposed  of,  I  give  the 
same  to  my  friend  Ma^i^  Ann  Langdale*'  meaning  the 
Plaintiff,  "  absolutely.^'  Of  course,  making  the  Plaintiff 
residuary  legatee  of  everything  she  had  power  to  dispose  of 
by  will,  whether  comprised  in  the  settlement  or  not 
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That  being  the  effect  of  her  will,  by  her  codicil,  after 
reciting  the  bequest  by  her  will  to  Thormon  of  5002.,  and 
to  her  god-daughters  of  lOOi.  each,  and  to  Maria  Ford  of 
lOOZ.,  she  revokes  distinctly  the  legacy  of  500Z.  to  Thom- 
son, and  the  legacies  of  lOOi.  a-piece  to  her  god-daughters ; 
and  having  made  those  revocations,  she  gives  Thomson 
3002.  instead  of  5002.,  but  makes  no  substitution  in  the  case 
of  her  god-daughters  beyond  what  I  am  about  to  mentioa 
She  then  directs,  that,  as  well  the  legacy  of  3002.  to  Thom- 
son, as  the  legacy  of  1002.  to  Maria  Ford,  should  be  paid 
to  the  said  legatees  respectively  out  of  any  moneys  of  or  to 
which  she  might  be  possessed  or  entitled  at  the  time  of  her 
decease,  and  within  twelve  calendar  months  next  after  such 
decease.  And  she  then  proceeds  thus: — *'  And  I  do  hereby 
give  all  the  residue  of  the  moneys  of  which  I  may  at  the 
time  of  my  decease  be  absolutely  possessed,  unto  and 
equally  between  the  said  Mary  Burnet  and  Florence 
King,  their  executors,  administrators,  and  assigns,  abso- 
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lutely,  share  and  share  alike;  and  in  all  other  respects  I 
ratify  and  confirm  my  said  will/' 

Now,  the  first  observation  that  occurs  upon  that  is,  that 
the  testatrix  clearly  makes  a  distinction  between  property 
of  which  she  has  power,  under  the  settlement^  to  make  an 
appointment  to  take  effect  upon  the  decease  of  her  hus- 
band, and  property  of  which  she  can  make  a  bequest  to 
take  effect  immediately  after  her  own  decease.  And  it  is 
clear,  that,  under  the  word  "moneys'*  in  the  codicil,  she 
does  not  include  any  portion  of  the  settled  fund. 

It  is  also  clear,  that  there  is  in  the  codicil  a  plain  revo- 
cation, to  a  certain  extent,  of  the  gift  by  her  will  of  the 
residue  in  favour  of  the  Plaintiff  The  only  question  of 
any  difficulty  is  how  far  that  revocation  extends.  In  other 
words,  what  construction  I  am  to  put  upon  the  word 
"moneys"  occurring  in  the  codicil 

Now,  the  authorities  have  clearly  settled,  that,  prima 
£Bu;ie,  and  in  the  absence  of  anything  in  the  will  to  indi- 
cate a  different  intention,  the  word  ''moneys''  will  be  con- 
fined to  ready  money  actually  in  hand.  A  different  inten- 
tion may  be  gathered  firom  the  words  of  the  wiU,  and 
where  that  is  the  case,  effect  will  be  given  to  it  And,  ac- 
cordingly, in  Parker  v.  Marchant  (a),  the  expression  "ready 
money"  was  construed,  upon  the  whole  of  the  will,  to  include 
the  testator's  balance  at  his  banker's.  Ajid  in  Manning  v. 
Pv/rcdl  (&),  where  the  te8tatx)r  had  made  a  distinction  in 
his  will  between  all  his  moneys  and  certain  articles  specifi- 
cally bequeathed  on  the  one  hand,  and  all  the  residue  and 
remainder  of  his  estate  and  effects  on  the  other,  sums  stand- 
ing to  his  credit  at  his  banker's,  one  upon  an  ordinary  ac- 
count current  and  the  other  secured  by  deposit  notes  bear- 
ing interest,  were  held  to  pass  under  the  words  "  all  my 

(a)  1  Phill.  356.  (h)  7  D.  M.  G.  55. 
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moneya'*  In  Lowe  v.  Thoma8{a),  T  found  nothing  in  the 
will  to  indicate  an  intention  to  pass  anything  beyond  money 
actually  in  hand^  or^  at  any  rate,  beyond  money  in  hand  or 
at  the  banker's;  and^  accordingly,  I  felt  bound  to  decide, 
that,  under  the  words  "the  whole  of  my  money,"  stock  in 
the  funds  did  not  pass;  and  my  decision  was  affirmed  by 
tiie  Lords  Justices  (6). 


1858. 


JudgmeiU, 


The  question  here  is,  whether  the  word  "  moneys  "  can 
be  held  to  comprise  not  only  moneys  actually  in  hand,  but 
moneys  due  to  the  testatrix,  whether  upon  the  security  of 
the  mortgages,  bonds,  bills,  and  notes  mentioned  in  the  will, 
or  otherwise. 


Now,  looking  to  the  whole  of  the  codicil,  it  is  clear  that 
the  primary  scope  of  it  is  to  accelerate  the  enjoyment  of 
what  the  legatees  are  to  take;  and,  as  r^ards  her  god- 
daughters, it  is  clear  the  testatrix  had  no  intention  to  de- 
prive them  of  anything  they  would  have  taken  under  the 
will  without  giving  them  what  in  any  case  would  be  at 
least  an  equivalent  Whereas,  under  the  will,  all  the  lega- 
tees would  have  had  to  wait  for  the  legacies  given  them  by 
the  will  until  the  expiration  of  twelve  months  after  the 
decease  of  her  husband,  the  primary  object  of  the  testatrix 
in  the  codicil  is  to  accelerate  the  enjoyment  of  what  she 
gives  them  by  the  codicil,  and  to  provide  that  they  shall 
take  that  benefit  within  twelve  months  after  her  own  de- 
cease, and  without  waiting  for  the  decease  of  her  husband. 
That  being  the  primary  object  of  the  codicil,  one  would  be 
surprised  to  find  other  words  in  the  codicil  indicative  of  an 
intention  on  the  part  of  the  testatrix,  that  the  whole  object 
she  had  so  in  view  should  be  left  to  depend  for  its  accom- 
plishment or  £Etilure  upon  the  mere  accident,  whether  at 
the  time  of  her  decease  the  cash  in  her  own  purse  or  at  her 
banker's  would  be  sufficient  to  carry  her  purpose  into  e£fect 

{a)  Kay,  369.  (6)  5D.  M.  6.  815. 
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Then,  again,  the  funds  out  of  which  the  legacies  to 
Thomson  and  Maria  Ford  are  to  be  paid,  are  not  described 
as  moneys  simply,  or  moneys  of  which  the  testatrix  might 
be  possessed,  but  as  "moneys  of  or  to  which  she  might 
be  entitled"'  It  ia  admitted,  that,  although  the  primary 
meaning  of  the  word  "moneys,"  taken  alone,  is  *  ready 
money '  in  its  strict  sense,  still,  like  the  words  "child,"  "son," 
and  many  others,  it  is  capable  of  expansion,  where  the  con- 
text requires  it  to  be  construed  in  a  wider  sense,  in  order 
to  effectuate  the  intention  of  the  testator — ^we  constantly 
hear  people  talking  of  having  so  much  "money  at  their 
banker's,'*  as  Lord  Justice  Turner  observes  in  Mam,nvng  v. 
Purcell{a),  or  so  much  money  "  on  bond,"  "  on  notes,"  or  the 
like, — and  it  appears  to  me  that  the  expression  "or  entitled  " 
is  an  important  circumstance  in  favour  of  the  contention 
that  the  testatrix  intended  to  use  the  word  "  moneys"  in 
its  larger  signification. 

Further,  I  have  the  circumstance,  that  the  legacies  to 
Thomson  and  Maria  Ford  are  to  be  paid  "within  twelve 
calendar  months  next  after  the  testatrix's  decease."  And 
although  it  is  true,  that,  in  the  absence  of  any  such  di- 
rection, twelve  months  are  always  allowed  to  executors  to 
ascertain  what  debts  are  owing  by  the  deceased,  still,  that 
direction  may  be  taken  as  implying  an  anticipation  on  the 
part  of  the  testatrix  that  the  funds  out  of  which  these 
legacies  were  to  be  paid  might  take  time  to  realise. 

But,  without  relying  on  this  latter  circumstance,  finding, 
as  I  do,  that  the  primary  object  of  this  codicil  was  accelera- 
tion, and  that  the  testatrix  has  described  the  fund  which 
she  had  in  contemplation  as  "  moneys  of  or  to  which  she 
might  be  possessed  or  entitled,"  I  think  I  am  authorised 
in  holding  that  the  word  "  moneys"  in  the  codicil  was  in- 
tended by  the  testatrix  to  include  not  only  all  moneys  ao- 

(a)  7  D.  M.  G.  67. 
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toally  in  hand,  but  also  all  moneys  due  to  her  at  the  time 
of  her  decease. 

The  other  construction  contended  for  would  lead  to  the 
absurd  consequence,  that  the  question,  whether  the  in- 
tended benefit  would  be  acoelerated  or  not^  would  depend 
upon  the  accident  of  the  requisite  funds  being  actually  in 
band  or  at  her  banker's  at  the  time  of  the  testatrix's 
decease,  there  being  no  conceivable  object  to  be  attained 
by  leaving  it  so  dependent 

It  is  true,  that,  if  in  describing  the  funds  out  of  which 
the  legacies  to  Thomson  and  Maria  Ford  are  to  be  paid 
the  testatrix  had  simply  said  "  out  of  any  moneys  of  which 
I  may  be  possessed,"  omitting  the  words  *'  or  entitled  to,'' 
the  case  would  not  have  been  so  strong  in  favour  of  the 
Defendants'  contention;  but  I  cannot,  on  that  ground,  draw 
a  distinction  between  the  fund  out  of  which  she  has  given 
their  legacies,  and  that  which  she  lias  in  view,  when  she 
speaks  in  the  next  sentence  of  "  all  the  residue  of  the  moneys 
of  which  she  may  at  the  time  of  her  decease  be  absol/utely 
possessed/'  without  adopting  a  construction  which  would 
result  in  an  absurdity. 

The  only  further  difficulty  in  the  way  of  adopting  a  con- 
struction which  included  in  the  term  "  moneys"  not  merely 
moneys  in  hand  but  securities  for  money,  arises  from  the 
circumstance  that  the  testatrix,  in  making  her  will,  has 
treated  the  two  as  distinct,  in  the  words  "and  as  to  all 
the  residue  of  my  moTieys,  securities  for  moneys  goods, 
chattels,  effects,  and  personal  estate;"  whereas  in  the 
codicil  she  has  spoken  of  moneys,  without  mentioning  secu- 
rities for  money — an  omission  which,  it  was  argued,  must 
have  been  intentional,  since  the  will  shows  that  she  knew 
the  distinction  between  the  two  descriptions  of  property. 
But  I  read  the  two  instruments  thus: — In  the  will,  delibe- 
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rately  drawn  by  a  draughtsman,  the  several  descriptions  of 
property  which  the  testatrix  had  in  contemplation  are  se- 
parately enumerated;  in  the  codicil,  drawn  under  di£ferent 
circumstances,  and  as  a  supplement  to  the  will,  the  enumer- 
ation is  naturally  more  brief. 


In  the  other  authorities  cited(a),  there  was  not,  as  here, 
a  gift  of  legacies  out  of  a  demonstrated  fund,  but  a  gift  of 
legacies  generally,  and  then  a  gift  of  all  the  residue  of  the 
testatrix's  moneys;  and  as  legacies  given  generally  would, 
of  course,  be  a  charge  upon  the  general  estate,  the  residuaiy 
personalty  was  held  to  pass  under  the  term  '^  moneys '^  (6). 
But  the  same  principle  would  apply  here  to  pass  the  resi? 
due  of  the  demonstrated  fund,  out  of  which  the  legacies  are 
given  by  the  codiciL 

Mr.  Ikmiel — Your  Honour  does  not  consider  any  furni- 
ture to  have  passed  by  the  bequest  to  the  god-daughters? 

The  Vice-Chancellor.—  No.  I  expressly  exclude  fur- 
niture, and  everything  except  "moneys,"  in  the  larger 
acceptation  of  the  term — moneys  in  hand  and  moneys 
due. 


JJimtU,  Dbct^abb,  that  the  legacy  of  300/.  given  by  the  codicil  to  Thomtotif 

and  the  legacy  of  100/.  in  the  codicil  mentioned,  are  payable  out  of 

all  moneys  of  or  to  which  the  testatrix  was  possessed  or  entitled  at 
the  time  of  her  decease,  whether  the  same  consisted  of  moneys  ac- 
tually in  hand,  or  of  moneys  due  to  her  on  security  or  otherwise ; 
and  that  the  Defendants,  Mary  Burnet  and  Florence  King^  are  en- 
titled to  the  residue  of  the  same  moneys,  but  not  to  any  portion  of 
the  settled  fund. 


(a)  Rogers  v.  Thomas,  2  Kee. 
8;  and  Dowsonr,  OashoiUy  Id.  14. 


(b)  See  Lord  Justice  Turner  k 
Lowe  y.  I^omas,  5  D.  M.  G.  819. 
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USTICKE  V.  PETERS.  June  28M. 

i^IB  Michael  NoweU  was,  at  the  date  of  his  will  and  at  DwihffofCorn-. 

woll    Sw 

his  death,  seised  in  fee  of  certain  freehold  lands  and  here-  render  to  u»e 

ditaments,  and  was  tenant  and  absolute  owner,  subject  as  ^^  ^  ^/^ 

hereinafter  mentioned,  of  certain  lands  and  hereditaments,  "^^^^^^^ 

parcel  of  the  ancient  Duchy  of  Cornwall,  governed  by        

the  custom  of  that  duchy,  and  commonly  called  "Duchy  of  thebnchy 

lands,'"  but  sometimes  called  copyhold  or  customary  land&  ^d^«r^ 

These  Duchy  lands  were  known  and  situate  as  follows  : —  ^7  ^^  custom 

•^  of  that  duchy, 

Menhay,    Trewennadc,    Medlyn,  and  Oweal  HeUis,  in  —Uie  tenure  of 
the  parish  of  WeTidron,  and  Pennenna  in  the  parish  of  ^^ginaii^a 
StUhiano,  all  in  the  county  of  ComivaU.  ^f^^  '^^• 

seven  years  to 
seven  years, 

The  tenure  of  these  Duchy  lands  was  originally  a  holding  which  niti- 

or  convention  from  seven  years  to  seven  years,  which  ulti-  ^^  a^Sdiog 

mately  grew  into  a  holding  to  the  tenant,  and  his  heirs  and  ^  ?jj^^^* 

assigns,  subject  to  the  payment  of  a  fixed  fine  every  seven  and  assigns, 

years,  upon  penalty  of  forfeiture  on  non-payment  of  the  payment  of  a* 

fine  for  a  certain  period,  and  after  certain  steps  taken  in  ^^^^^*^ 

nnder  penalty 
of  forfeiture,  no  surrender  to  the  uses  of  a  will  being  required — Edd,  to  pass  hj  a  general 
devise  made  previously  to  the  Act  55  Geo.  S,  c.  192.    And  the  circumstance  of  such  general 
devise  being  followed  by  a  devise  <^  all  testator's  Duchy  lands  to  one  for  life — Held  not  to  pre- 
vent its  passing  the  reversion. 

WiU^Conttructum^Election. 

Devise  of  Black  Acre  to  Defendant  for  life,  made  conditional  upon  his  confirming  the  dispo- 
sition in  the  will  of  such  of  the  hereditaments  thereinafter  devised  as  were  the  property  of 
testator's  late  brother  S.  27.,  deceased,  followed  by  a  residuary  devise  of  "  all  and  every  the 
manors  and  hereditaments,  being  freehold  of  inheritance,  of  or  to  which  testator  was  then,  or  at 
his  death,  should  be  seised  or  entitled  at  law  or  in  equity  for  any  devisable  estate  or  interest,  or 
which  testator  then  had  or  at  the  time  of  his  decease  should  have  power  to  dispose  by  will, 
hicluding  lands  known  as  Duchy  lands,"  as  to  White  4cr«,  and  two  other  estates,  to  uses  for 
securing  an  annuity  to  an  annuitant  for  life,  and  as  to  all  and  singular  the  same  manors  and 
hereditaments  (subject  as  to  the  three  last-mentioned  estates  to  the  uses  thereinbefore  limited) 
to  Qseof  Phuntiff  for  life:— fleM  (following  Wintour  v.  Clifton^  3  Jur.,  N.  S.,  74),  that  Defend- 
ant was  bound  to  elect  between  Black  Acre  and  certain  Duchy  lands,  of  which  White  Acre  was 
one,  and  which  stood  limited  to  S.  U.  for  life,  with  remainder  to  testator  for  life,  with  remainder 
to  Defendant  for  life,  with  remainders  over  for  life  and  in  tail,  with  ultimate  remainder  to  tes- 
tator in  fee,  testator  having  no  other  Duchy  lands. 

Whether,  if  White  Acre  had  not  been  mentioned,  a  case  of  election  would  have  been  prevented 
from  arising,  upon  the  ground  that  the  testator  contemplated  the  possibility  of  acquiring  other 
Duchy  lands  in  the  interval  between  the  date  of  his  will  and  his  death — Qiutre, 
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reference  thereto.  The  usual  method  of  tranaferzing  lands 
and  hereditaments  of  this  description  was  by  a  surrender 
from  the  vendor  to  the  purchaser;  but  they  could  also  be, 
and  occasionally  were,  passed  by  an  ordinary  deed  of  con- 
veyance ;  and  it  was  not  the  custom  to  surrender  such  here- 
ditaments to  the  uses  of  wills,  nor  was  such  a  course  ever 
pursued. 

•  Sir  MichcLd,  by  his  will,  in  1797,  devised  to  his  trustees 
and  the  survivor  of  them,  and  the  heirs  of  such  survivor — 
All  his  messuages,  lands,  tenements,  hereditaments,  and 
premises  in  the  parish  of  Owvnear  in  the  county  of  Camr 
wall,  and  all  other  his  messuages,  lands,  tenements^  and 
hereditaments  in  the  said  county  not  thereinbefore  devised, 
in  trust,  as  to  one  moiety,  for  his  nephew  Stephen  Usticke, 
for  life,  with  remainder  for  his  children  in  tail;  and  as  to 
the  other  moiety,  for  his  nephew  Robert  Usticke,  for  life, 
with  remainder  for  his  children  in  tail,  with  cross  remainders 
between  them  in  tail ;  with  remainder  to  the  use  of  the  De- 
fendant for  life,  with  divers  remainders  over  for  life  and  in 
tail,  and  an  ultimate  remainder  to  the  use  of  his  own 
right  heirs.  Immediately  after  which  he  proceeded  to 
devise  as  follows  :  ''  I  give,  devise,  and  bequeath  unto  Lady 
Dorothy  Nowdl  the  rents,  issues,  and  profits  of  all  my 
Duchy  and  copyhold  lands,  hereditaments,  and  premises,  to 
hold  to  her  and  her  assigns,  for  and  during  the  term  of  her 
natural  Ufa" 

Sir  Michael  died  in  1802;  and,  upon  his  death.  Lady 
Dorothy  took  possession  of  the  Duchy  lands,  and  continued 
in  possession  until  her  death  in  181 2. 

Upon  the  death  of  Lady  Dorothy,  Stephen  Usticke  being 
the  heir  at  law  of  the  testator,  and  assuming  that  the  re- 
version in  the  Duchy  lands  expectant  on  the  death  of  Lady 
Dorothy  was  undisposed  of  by  the  will,  entered  upon  those 
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lands,  and  enjoyed  undisputed  possesricm  of  them  during  la^s. 
his  Ufa  He  granted  leases  of  the  property  as  if  he  were  . 
absolute  owner  of  the  entirety,  and  not  as,  regarding  one  un- 
divided moiety,  merely  tenant  for  life;  the  reservations  and 
covenants  being  to  and  with  him,  his  heirs  and  assigns:  and 
he  purchased  a  high  rent  and  the  seignorial  rights,  taking 
the  conveyance  to  himself  in  fee,  the  lands  being  described 
as  his  lands  of  inheritance. 

Stephen,  died  in  1821,  without  having  had  any  issne^ 
leaving  Robert  UsHcke,  his  brother  and  heir-atrlaw. 

On  Stephen's  death  three  instruments,  each  purporting 
to  be  his  last  will,  were  found  to  have  been  duly  executed 
by  him. 

By  the  second  of  these  instruments  Stephen  devised 
all  his  estates  to  trustees,  upon  trust,  in  the  first  place, 
to  pay  an  annuity  of  80Z.  to  Lenny  Peters  during  her  Ufa 
He  then  devised  as  foUows: — "  I  hereby  give  and  devise  to 
the  same  trustees  aU  those  my  lands,  tenements,  and  here- 
ditaments, situate,  lying,  and  being  in  the  parish  of  Wendr 
ran  in  the  county  of  Cornwall,  and  in  the  town  of  Eel- 
atone  in  the  same  county,  being  part  and  parcel  of  the 
manor  of  Helstone,  in  Kerrier,  and  whereof  the  fee  simple 
and  inheritance  was  lately  purchased  by  me  of  John 
Rogers,  Esq.,  the  lord  of  such  manor,  and  conveyed,  or  in- 
tended to  be  conveyed,  to  or  in  trust  for  me,  all  which  pre- 
mises are  in  the  occupation  oV*  (naming  certain  tenants) 
"  as  my  tenants,  upon  trust,  as  soon  as  conveniently  may 
be  after  my  decease,  to  sell  and  dispose  of  the  same  for  all 
my  estate  and  interest  therein."'  He  then  directed  the 
trustees  to  pay  certain  legacies  of  2002.  and  600Z.  out  of 
the  proceeds  of  the  sale;  and  after  giving  an  annuity  also 
out  of  such  proceeds,  he  devised  as  foUows: — "  AU  the  rest, 
residue,  and  remainder  of  my  freehold,  leasehold.  Duchy, 
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1858.  customary  freeLold,  copyhold,  aad  all  other  moBSiiagefl^  lands, 
tenements,  hereditaments,  and  premises,  wheresoever  situate 
and  of  what  nature  or  kind  soever,  and  all  other  my  estate 
and  e£fects,  both  real  and  personal,  not  hereinbefore  given, 
devised,  and  bequeathed,  subject  nevertheless  to  the  pay- 
ment of  my  just  debts,  and  to  the  trusts  hereinbefore  de- 
clared; and  all  the  lands,  tenements^  and  hereditaments 
so  devised  in  trust  as  aforesaid,  after  such  trusts  shall  have 
been  fiilly  performed,  I  give,  devise,  and  bequeath  to  my 
nephews,'' the  Defendant  and  Lewis  Peters,  ''their  heiis, 
executors,  administrators,  and  assigns,  in  equal  shares  and 
proportiona" 

This  will  had  never  been  cancelled,  but  having  been 
used  by  the  solicitor  as  the  draft  for  the  third  instrument^ 
it  had  been  considerably  altered,  and  erasures  had  been 
made  in  various  parts  of  it 

The  third  instrument  was  substantially  the  same  as  the 
second,  but  had  been  cancelled  by  the  destruction  of  the 
signature  and  seala 

Under  these  circumstances  considerable  litigation  took 
place  between  the  parties  interested  under  the  first  and 
second  of  these  instruments,  and  Robert  Usticke,  the 
brother  and  heir-at-law  of  Stephen ;  and  an  issue  having 
been  directed  by  the  Court  of  Chancery  to  try  the  validity 
of  the  first  instrument  between  the  parties  claiming  there- 
under as  Plaintiffs,  and  the  Defendant  and  his  uncle  Ro- 
bert Usticke  as  Defendants,  the  jury  found  that  the  first 
instrument  was  not  a  good  will,  and  added,  that  they  did 
not  consider  the  second  to  have  been  revoked  by  the  altera- 
tions made  in  it 

At  the  time  of  the  execution  of  the  second  instrument^ 
and  thenceforward  up  to  and  at  the  time  of  his  death, 
Stephen  Usticke  was  beyond  all  question  absolutely  entitled 
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in  fee  simple  to  considerable  real  estate  which  came  to  him 
from  his  mother,  and  also  to  some  which  he  had  purchased 
himself;  and  such  real  estate,  on  the  assumption  of  the 
second  instrument  having  been  a  valid  and  unrevoked  will, 
would  have  passed  to  the  Defendant;  but  the  Defendant, 
being  aware  that  the  finding  of  the  jury  with  respect  to 
the  second  will  was  immaterial  to  the  issue  directed  by  the 
Court,  and,  consequently,  not  binding,  and  being  on  good 
and  friendly  terms  with  his  uncle  Robert,  and  expecting 
that  at  the  decease  of  lus  uncle  he  should  succeed  to  the 
whole  of  the  property,  permitted  his  unde,  without  opposi- 
tion, to  enter  upon  and  enjoy,  not  only  the  whole  of  the 
Duchy  lands,  but  also  all  the  said  other  estates  and  heredita- 
ments, Robert  granted  leases  for  lives  of  the  Duchy  lands 
in  like  manner  as  Stephen  had  granted  leases,  and  with 
covenants  and  reservations  similar  in  form  to  those  before 
mentioned  in  reference  to  Stephen. 
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Robert  Usticke  had  not  any  other  Duchy  lands  than  those 
above  mentioned. 


Robert  Usticke  died  in  1851,  without  having  had  any 
issue,  leaving  a  will,  dated  1844,  whereby  he  gave  the  De- 
fendant a  freehold  estate,  called  Tregame,  for  his  life,  and 
also  all  the  furniture,  live  and  dead  stock,  and  effects  in  and 
upon  Penwame  (Penwame  being  a  portion  of  the  free- 
hold estates  devised  by  the  will  of  Sir  Michael  NoweU). 
He  then  proceeded  to  declare  his  will  to  be,  that,  in  case 
the  Defendant  should  not,  within  twelve  calendar  months 
after  his  decease,  confirm,  so  far  as  he  should  be  able  to 
confirm,  the  title  to  such  of  the  hereditaments  and  pre- 
mises thereinafter  devised  as  were  the  property  of  his  (the 
testator's)  late  brother  Stephen  Usticke,  deceased,  with 
iheir  rights,  members,  and  appurtenances,  according  to  the 
limitations,  powers,  and  provisoes  thereinafter  expressed, 
declared,  and  contained  of  and  concerning  the  same  estate. 
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1858.  then,  and  in  such  case,  the  said  Trega/mB  estate,  with  its 
appurtenances,  should,  at  the  expiration  of  such  twdve 
calendar  months,  go,  remain,  and  be  to  the  same  or  the  like 
uses&c.,  as  thereinafter  in  and  by  this  his  will  declared  con- 
cerning his  residuary  freehold  estata  Then,  after  certain 
imimportant  provisions  and  bequests,  the  testator  proceeded 
to  devise  thus: — ''I  give  and  devise  all  and  eveiy  the 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
and  real  estate  whatsoever  and  wheresoever^  being  fiieehold 
of  inheritance,  of  or  to  which  I  am  now,  or  at  the  time  of 
my  death  shall  or  may  be,  seised  or  entitled  at  law  or  in 
equity  for  any  devisable  estate  or  interest,  or  of  which  I  now 
have,  or  at  the  time  of  my  decease  shall  have,  power  to 
dispose  by  this  my  will,  and  not  hereinbefore  disposed  (^, 
including  all  the  manors  and  other  hereditaments  of  or  to 
which  my  late  brother  Stephen  UsHcke  was  seised  or 
otherwise  entitled  at  the  time  of  his  decease,  and  also  in- 
cluding lands,  tenements,  and  hereditaments^  known  as 
Duchy  lands,  to  the  uses  hereinafter  declared,  that  is  to  say, 
as  to,  for,  and  concerning  certain  estates  called  TrehiU  and 
Trewennack,  in  the  parish  of  Wendron,  and  an  estate  called 
Treland,  in  the  parish  of  Samt  Keveme,  with  their  appur- 
tenances, to  the  use,  intent,  and  purpose  that  Len/ny 
Peters  and  her  assigns  should  yearly,  during  her  life, 
receive  a  yearly  rentcharge  of  801."  The  testator  then 
gave  certain  powers  of  entry  and  distress;  and  subject 
thereto  and  to  a  term  of  100  years  for  securing  the  same 
annuity,  he  declared  the  uses  of  all  the  property  so  de- 
vised as  follows : — "  As  to,  for,  and  concerning  all  and 
singular  the  manors,  lands,  and  other  hereditaments  last 
hereinbefore  devised,  subject^  nevertheless,  and  without 
prejudice  as  to  the  said  estates  called  TrehiU,  Trewen- 
nock,  and  Treland,  to  the  uses  hereinbefore  limited,  to  the 
use  of  my  great  nephew,"'  the  Plaintiff,  ''for  his  life,  with 
remainder  to  his  children  in  tail" 
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In  pursuance  of  the  provisions  in  the  will  of  Robert,  the 
Defendant  and  Leway  Peters,  within  twelve  months  after 
the  decease  of  that  testator,  executed  deeds  confirming  his 
will ;  the  effect  of  the  deed  executed  by  Lenny  Peters  being 
to  release  her  daim  to  an  annuity  of  80Z.  provided  for  her 
by  Stephen's  second  will;  and  the  Defendant  entered  into 
possession  of  the  Tregame  estate. 

The  Plaintiff  and  Defendant  agreed  to  be  bound  by  the 
opinion  of  the  Court  upon  a  special  case,  comprising  the 
foregoing  stat^nents,  it  being  arranged  that  the  same  should 
embrace  the  question,  whether  a  case  of  election  was- raised 
by  the  will  of  Robert  Ustidce  as  to  any  and  what  parts  of 
the  property.  Under  these  circumstances,  the  opinion  of 
the  Court  was  requested  on  the  following  question: 

Is  the  Plaintiff  or  the  Defendant  the  party  entitled  to 
the  said  lands  and  hereditaments,  parcel  of  the  ancient 
Duchy  of  ComwaU,  or  to  any  and  which  of  them,  or  to 
any  and  what  parts  thereo£ 
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Mr.  RoU,  Q.  C,  and  Mr.  G.  Hall,  iov  the  Plaintiff- 
contended^  that  the  question  in  the  special  case  must  be 
answered  in  f&vour  of  the  Plaintiff,  whether  the  reversion  in 
the  Duchy  lands  expectant  on  the  death  of  Lady  Dorothy 
NowM  did  or  did  not  pass  by  the  will  of  Sir  Michael. 

If  that  reversion  did  not  pass  by  Sir  MichaeVs  will,  the 
Plaintiff's  right  was  clear;  for  in  that  case,  on  Sir  Michad's 
death,  it  descended  upon  Stephen  as  his  heir-at-law;  and 
on  Stephen's  death  it  either  passed  by  his  second  will  to  the 
Defendant^  subject  to  the  charges  in  that  will  contained,  in 
which  case,  under  the  will  of  Robert,  the  Defendant  was 
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bound  to  elect  between  the  Duchy  lands  and  the  Trega/mt 
estate;  or,  if  Stephen's  second  will  ¥ra8  Toid,  and  Stephen 
died  intestate  as  to  his  Duchy  lands,  then  those  lands  de- 
scended on  his  death  upon  Robert,  as  his  heir-at-law;  and, 
in  that  case,  the  Plaintiff's  right  was  dear,  without  putting 
the  Defendant  to  his  election. 


But  e^en  if  the  Court  should  be  of  opinion  that  the  re- 
version in  question  did  pass  by  Sir  Michad'a  will,  the 
Plaintiff  is  entitled.  Robert,  by  his  will,  purported  ex- 
pressly to  pass  Duchy  lands.  It  is  a  fiict^  and  one  which 
the  Court  has  a  right  to  notice  in  a  question  of  this  na- 
ture (a),  that,  with  the  exception  of  the  lands  in  question, 
Robert  had  no  lands  answering  the  description  of  Duchy 
lands.  It  follows,  therefore,  as  in  the  analogous  cases  in 
reference  to  the  execution  of  powers  (6),  that  the  lands  in 
question  must  have  been  those  which  he  affected  to  de- 
vise by  his  will,  and  as  to  which  he  called  on  the  Defendant 
to  confirm  the  disposition  thereby  made.  That  dispositicm 
could  not  have  been  intended  to  take  effect  out  of  a  mere 
reversionary  interest^  expectant  upon  an  estate  tail;  for,  as 
to  Treweandcky  one  of  the  Duchy  lands  in  question,  the 
devise  was  subject  to  an  annuity:  Wintour  v.  Clifton(c)i 
and  the  rest  were  held  by  precisely  the  same  title. 


[They  cited  ChurchiU  v.  Dibben(d),  DiUon  v.  Orace(e\ 
Morgcm  d.  Surman  v.  Surman{f) ;  also  Orant  v. 
Lynam(g)y  ShutHeiwrth  v.  OreaveaQi),  Sayer  v,  Sayer, 
and  Innea  v.  Sayer  (i). 


(a)  Sir  J.  Wigram's  Treatise  on 
the  Admission  of  Extrinsic  Evi- 
dence in  Aid  of  the  Interpretation 
of  Wills.    Prop.  V. 

(b)  Sugd.  Pow.Ch.  vi.  8.  vii. 

(c)  2  Jur.,N.  S.,  456;  5.  C, 
on  appeal  3  Td.  74. 


{d)  1  Sugd.  Pow.  407,  ed.  6. 
(<p)  Id.  410. 
(/)  1  Taunt.  289. 
(g)  4  Russ.  292. 
(A)  4  My.  &  Cr.  38. 
(i)  7  Hare,  377 ;  i9.  C,  on  ^ 
peal,  SM'N.&Gor.  606. 
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The  Yice-Chanoellob  intimated  his  opinion,  that  the 
reyersion  in  the  Duchy  lands  expectant  on  the  death  of  the 
Lady  Dorothy  Nowdl  passed  by  the  will  of  Sir  Michcbd; 
upon  that  point,  therefore,  he  need  not  hear  the  Defendant's 
counsel 

Mr.  McMns,  Q.  0.,  and  Mr.  Oiffwrd  for  the  Defendant^ 
contended  that  the  question  must  be  answered  in  his  fskYOur. 

The  Court  having  decided  that  the  reversion  expectant 
on  the  death  of  Lady  Dorothy  passed  by  the  will  of  Sir 
Michad,  Stephen  and  Robert  took  each  only  an  estate  for 
life  in  the  lands  in  question.  Those  lands,  therefore,  could 
not  have  been  the  lands  referred  to  in  the  will  of  Robert, 
and  as  to  which  he  calls  on  the  Defendant  to  confirm  the 
disposition  made  by  his  will:  for  the  latter  were  defined  by^ 
him,  first,  as  lands  which  had  been  the  property  of  Stephen, 
that  is,  lands  which  were  really  Stephen's  property  to  dis- 
pose of  by  his  will;  secondly,  as  lands  of  which  he  himself 
was  then  or  might  thereafter  be  seised,  or  of  which  he  had 
tiien  or  might  thereafter  have  power  to  dispose  by  his  will; 
and  he  must  be  taken  to  have  known  the  law,  that  he  could 
not  so  dispose  of  lands  of  which  he  was  merely  tenant  for 
lifei 
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Nor  is  it  necessarp  to  have  recourse  to  such  a  supposition ; 
for  Robert  speaks  in  his  will  not  only  of  lands  of  which  he 
was  then  seised  or  had  then  power  to  dispose,  but  also  of 
lands  of  which  he  might  at  his  death  be  seised,  or  might  at 
His  death  have  power  to  dispose;  and  these  words  are  satis- 
fied by  supposing  him  to  have  contemplated  the  possibility 
of  acquiring  other  Duchy  lands  in  the  interval  between  the 
date  of  his  will  and  his  death.  If  a  testator,  having  no 
Bvrmvaghomi  railway  shares  at  the  date  of  his  will,  be- 
queathes all  the  Bvrminghami  railway  shares  of  which  he 
is  then  or  may  at  his  death  be  possessed,  no  question  of 

VOL.  rv.  GO 
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1858.  election  will  arise,  because  he  may  hare  contemplated  the 
possibility  of  buying  shares  of  that  description  at  some 
future  time,  of  which,  in  that  event,  he  would  have  power  to 
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dispose. 
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But  even  if,  having  regard  to  the  express  mention  of 
Trewennack,  one  of  the  Duchy  lands  in  question,  the  Court 
should  be  of  opinion  that  the  latter  are  those  to  which  Robert 
refers,  still  the  Court  will  presume  that  he  did  not  intend 
to  pass  any  estate  in  those  lands  beyond  the  reversion  in 
fee,  of  which  alone,  under  the  will  of  Sir  AJichael,  he  had 
power  to  disposa  And  the  circumstance  of  his  charging 
Trewennack  with  an  annuity  would  not  rebut  that  pre- 
sumption, for  he  has  charged  not  that  estate  only,  but  two 
other  estates,  forming  no  part  of  the  Duchy  lands, — estates 
of  which  he  had  full  power  to  dispose,  and  which  alone  are 
sufficient  to  make  it  good;  so  that  WirUour  v.  CUfUm  does 
not  apply. 

Another  mode  of  construing  Robert's  will  without  sup- 
posing him  to  have  attempted  to  devise  that  of  which  he 
had  no  power  to  dispose,  is  this: — Stephen  had  purchased 
the  manorial  rights,  which  he  himself  by  his  will  calls  **  the 
fee  simple  or  inheritance/'  of  these  Duchy  lands  in  fee;  and 
quoad  those  rights,  the  lands  would  be  correctly  described 
by  Robert  as  lands  which  were  formerly  the  property  of 
Stephen,  and  also  (assuming  Stephen's  will  to  be  inyalid) 
as  lands  of  which  he,  Robert,  had  power  to  dispose  by  that 
his  will 


[They  cited  Jonee  v.  Tucker  (a),  Lord  Raneliffe  v.  Par- 
hynsQ)),  and  Dummer  v.  Pitcher (c).] 

A  reply  was  not  heard. 

(a)  3  Mer.  533.  (b)  6  Dow,  149.  (c)  2  M.  &  K.  262. 
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Vicb-Chancellor  Sir  W.  Page  Wood: — 
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Taking  the  two  instruments,  the  will  of  Sir  Michad  ^' 

NoweU  and  that  of  Robert  Usticke,  together,  I  think  it         ' 

manifest  that  a  case  of  election  arises.  Judgmmu. 


Ab  r^ards  the  first  question  that  was  argued,  it  is  a 
mere  legal  pointy  but  I  cannot  arrive  at  the  question  of 
election  without  determining  it  The  first  question  was^ 
whether, — ^under  the  devise  in  the  will  of  the  first  testator. 
Sir  Micho/d  NoweUy  of  "all  his  messuages,  lands,  tene- 
ments, hereditaments,  and  premises  in  the  parish  of 
Otffinear  in  the  county  of  Com/waU,  and  all  other  his 
messuages,  lands,  tenements,  and  hereditaments  in  the  said 
county  not  before  devised,'"  upon  trust  as  to  one  moiety,  for 
his  nephew  Stephen  for  life,  with  remainder  for  his  chil- 
dren in  tail;  and  as  to  the  other  moiety,  for  his  nephew 
Robert  for  life,  with  remainder  for  his  children  in  taU,  with 
cross  remainders  between  them  in  tail,  with  remainder  to 
the  use  of  the.  Defendant  for  life,  and  an  ultimate  re- 
mainder to  the  use  of  the  testator's  own  right  heirs, — ^the 
Duchy  lands  now  in  question  passed. 


The  tenure  of  those  lands  is  described  in  the  special 
case  as  originally  a  holding  or  convention  firom  seven  years 
to  seven  years,  which  ultimately  grew  into  a  holding  to  the 
tenant  and  his  heirs  and  assigns,  subject  to  the  payment  of 
a  fixed  fine  every  seven  years,  under  penalty  of  forfeiture. 
And  it  is  also  stated  in  the  special  case,  that  no  surrender 
of  lands  of  this  tenure  to  the  uses  of  a  will  is  required. 
This,  therefore,  is  like  the  common  case  of  a  devise  of  copy- 
holds not  surrendered  to  the  uses  of  a  will  made  since  the 
passing  of  the  Act  55  Geo.  3,  c.  1 92,  as  to  which  Doe  v. 
I/udlam(a)  hsa  decided  that  they  will  pass  by  a  general 
devise.     It  is  conceded,  that  property  of  this  description 

(a)  7  Bing.  275. 
Q  Q  2 
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passes  not  to  the  executor,  but  to  the  heir.  It  is^  I  appre- 
hend, a  species  of  real  property;  and  I  do  not  think  that 
the  circumstance  of  the  general  devise  I  have  mentioned 
being  followed  by  the  devise  to  Lady  DoroOiy  NoweU 
of  "  the  rents  and  profits  of  all  the  testator's  Duchy  and 
copyhold  lands,  hereditaments,  and  premises''  during  her 
life,  can  have  the  effect  of  preventing  the  general  devise 
from  passing  the  reversion  expectant  on  that  life  estata 
For  these  reasons,  without  hearing  the  Defendant's  counsel 
upon  it>  I  decided  the  first  question  in  his  favour. 


The  first  question  being  so  decided,  I  arrive  at  the 
second,  viz.  whether  a  case  of  election  arises  under  the  will 
o(  Robert  Usticke. 


The  founts  are  these: — Lady  Dorothy,  the  tenant  for  life 
of  the  Duchy  lands,  lived  till  the  year  1812 ;  and  upon  her 
death  in  that  year,  Stephen,  the  elder  nephew  and  heir-at- 
law  of  Sir  Michael,  entered,  and  was  allowed  to  retain  pos- 
session of  apparently  the  whole  of  the  Duchy  lands,  for  he 
granted  leases  of  them  and  took  a  conveyance  from  one 
Rogers  of  the  manorial  righta  He  remained  in  that  pos- 
session imtil  1821,  and  then  died,  having  made  three 
wills,  which  were  of  such  a  character  that  considerable 
litigation  was  likely  to  arise  with  reference  to  them;  and 
such  litigation  did  arise  with  reference  to  the  first  The 
first  of  these  wills,  upon  an  issue  firom  this  Courts  was  found 
to  be  invalid.  The  jury  upon  that  occasion  added,  that 
they  did  not  consider  the  second  will  to  have  been  re- 
voked; but  as  that  was  ultrji  vires,  being  no  part  of  the 
issue  they  were  to  try,  a  question  might  stiU  arise,  whether 
the  second  will  was  not  open  to  dispute  on  the  part  of  the 
heir-at-law.  That  heir-at-law  was  his  brother  Robert, — the 
tenant  for  life,  as  I  have  held  upon  the  first  question,  of  the 
other  moiety  of  the  Duchy  lands,  and  who,  upon  Stephen's 
death,  became  entitled  to  a  life  estate  in  the  whole  of  these 
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lands  under  the  will  of  Sir  Michad  NoweU,  independently        i858. 
of  any  question  between  himself  and  Stephen. 


But  Stephen,,  by  his  second  will,  had  dealt  with  the  pro- 
perty in  question  in  this  way: — ^He  had  devised  all  his  ***"**^ 
estates  to  trustees,  upon  trusty  in  the  first  place,  to  pay  an 
annuity  of  802.  to  a  Miss  Peters  for  life;  then  he  devised 
thusf — *'  I  hereby  give  and  devise  to  the  same  trustees  all 
those  my  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  in  the  parish  of  Wendron  in  the  county 
of  ComwaU,  and  in  the  town  of  Hdatone  in  the  same 
county,  being  lately  part  and  parcel  of  the  manor  of  Hd- 
etonSy  in  Kerrier  '*  (these  were  the  Duchy  lands  themselves) 
"and  whereof  the  fee  simple  and  inheritance  was  lately  pur- 
chased by  tne  of  John  Rogers,  Esq.,  the  lord  of  such  manor, 
and  conveyed,  or  intended  to  be  conveyed,  to  or  in  trust  for 
me ;  all  which  premises  are  in  the  occupation  of"  (and  then 
he  names  his  tenants)  "  as  my  tenants,^'  clearly  including 
not  merely  the  manorial  rights, — "  the  fee  simple  and  in- 
heritance,^^ as  he  describes  it^ — which  he  had  purchased  of 
Rogers,  but  the  very  earth  and  soil  in  the  occupation  of  his 
tenanta  And  the  devise  is  upon  trust,  as  soon  as  conveniently 
maybe  after  his  decease,  to  sell  and  dispose  of  the  same  for 
all  his  estate  and  interest  therein,  and  to  pay  legacies  of 
2002.  and  6002.  Then  he  gives  an  annuity,  and  then  comes 
this  passage: — '*  AJl  the  rest^  residue,  and  remainder  of  my 
freehold,  leasehold.  Duchy,  customary  freehold,  copyhold, 
and  all  other  messuagecf,  lands,  tenements,  hereditaments, 
and  premises,  wheresoever  situate,  and  of  what  nature  or 
kind  soever,  and  all  other  my  estate  and  effect,  both  real 
and  personal,  not  hereinbefore  given,  devised,  and  be- 
queathed, subject  nevertheless  to  the  payment  of  my  just 
debts,  and  to  the  trusts  hereinbefore  declared ;  and  all  the 
lands,  tenements,  and  hereditaments  so  devised  in  trust  as 
aforesaid,  after  such  trusts  shall  have  been  fully  performed, 
I  give,  devise,  and  bequeath  to  my  nephews,"  the  Defendant 
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and  LevAa  Peters,  "  their  heirs,  executors,  administratorsL 
and  assigns,  in  equal  shares  and  proportions.'' 

The  result  is,  that  he  has  given  the  Duchy  lands  in  ques- 
tion to  trustees,  upon  trust  to  pay  those  legacies,  and  sub* 
ject  to  that,  he  gives  all  the  rest  of  his  Duchy  and  all  other 
lands,  and  all  his  residuary  real  and  personal  estate  and 
effects  to  his  nephews.  He  has  made  a  complete  diiSt)06i- 
tion  of  what  he  calls  his  Duchy  land&  His  will  was  before 
the  late  WiUs  Act;  and,  according  to  the  statements  in 
the  special  case,  as  I  imderstand  it,  he  had  no  estate  or 
interest  in  any  Duchy  lands  except  the  lands  in  question. 
He  gives  all  his  Duchy  lands,  subject  to  the  legacies  and 
charges  I  have  mentioned, — ^a  circumstance  which,  I  think, 
will  explain  a  passage  commented  upon  by  the  Defendant's 
counsel  in  the  will  of  Robert^  that  the  Defendant  is  to  con- 
firm, ''  so  far  as  he  shall  be  able  to  confirm,''  the  title  under 
that  will  to  the  Duchy  lands, — ^to  the  Defendant  and  Lewis 
Peters :  clearly  affecting  to  dispose  of  all  his  interest  in 
the  lands  in  question,  he  having  at  his  death  no  other 
interest  in  those  lands  than  the  reversionary  interest^ 
which,  by  the  will  of  Sir  Michael,  was  devised  to  hitf  own 
right  heira  Looking  to  the  case  of  Wintour  v.  Cliflon(a), 
which  I  am  bound  to  follow,  and  which  seems,  if  I  may 
venture  to  say  so,  to  have  been  decided  on  very  sound 
principles, — ^principles  quite  as  applicable  to  the  particular 
will  I  am  now  considering, — I  cannot  consider  that  the 
testator  Stephen  Usticke  could  have  intended  a  reversion 
expectant  on  an  estate  tail  to  be  the  fund  out  of  which  the 
legacies  I  have  mentioned  were  to  be  raised  for  the  benefit 
of  the  legatees. 


Coming,  now,  to  the  will  of  Robert,  I  find  this  declara- 
tion, and  it  is  this  which  raises  the  question  of  election. 
After  devising  to  the  Defendant  an  estate  called  Tregame 

(a)  2  Jur.,  N.  S.,  456;  S,  C,  on  appeal,  3  Id.  74. 
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for  his  life,  he  says: — "  Provided  always,  and  I  hereby  ex-  1858. 
pressly  declare  my  will  to  be,  that,  in  case''  the  Defendant 
"  shall  not  within  twelve  calendar  months  after  my  decease 
confirm,  so  far  as  he  shall  be  able  to  confirm,  the  title  to 
such  of  the  hereditaments  and  premises  hereinafter  devised 
as  were  the  property  of  my  late  brother,  Stephen  Usticke, 
Esq.,  deceased,  with  their  rights,  members,  and  appurte- 
nances, according  to  the  limitations,  powers,  and  provisoes 
hereinafter  expressed,  declared,  and  contained  of  and  con- 
cerning the  same,  then''  the  Trega/me  estate  is  to  go  over. 

It  was  argued,  that,  by  the  words  "  such  of  the  heredita- 
ments hereinafter  devised  as  were  the  property  of  my  late 
brother  Stephen,*'  the  testator  must  have  meant  such  only 
as  were  resHj Stephen's  property;  and  here  I  may  observe, 
that  ijie  question  of  election  may  be  divided  into  two 
branches,  and  on  either  branch  I  should  be  justified,  upon 
sound  principles,  in  holding  a  case  of  election  to  arisa 
Stopping  at  the  words  I  have  read,  the  testator,  it  is  true, 
requires  the  Defendant  to  confirm  the  titie  made  by  his  will 
to  such  of  the  hereditaments  thereby  devised  as  were  the 
property  of  his  late  brother  Stephen.  And  why  is  the 
Defendant  to  confirm  the  title  to  those  hereditaments?  No 
doubt,  for  this  reason : — ^There  had  been  a  will  of  Stephen, 
to  whom  the  testator  was  heir,  by  which  Stephen  had  made 
the  Defendant  his  residuary  devisee;  and,  assuming  that 
will  to  be  valid,  and  Stephen's  residuary  property  to  have 
passed  by  it  to  the  Defendant,  the  testator  Robert  calls  on 
the  Defendant  to  confirm  the  disposition  in  his  own  will 
with  reference  to  such  of  the  hereditaments  thereinaft;er  de- 
vised as  were  the  property  of  Stephen,  Then,  if  it  is  allow- 
able to  look  back  to  Stephen's  will — ^as  to  which  possibly 
there  may  be  a  question,  since  it  is  not  recited  in  that  of 
Robert, — ^to  ascertain  what  it  is  that  Robert  means  when  he 
speaks  in  his  will  of  '*  hereditaments  which  were  the  pro- 
perty of  Stephen,"  the  case  is  clear.    For  Robertas  meaning 
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is  plain,  that  the  Defendant,  by  means  of  the  estate  wEich 
Stephen  has  given  him,  is  to  confirm  the  title  he  has  him- 
self made  by  his  will  as  to  all  such  of  the  hereditaments 
thereby  devised  as  were  the  property  of  Stephen.  The 
hereditaments  thereby  devised  include  ''  all  the  manors  and 
other  hereditaments  of  or  to  which  his  brother  StephenmA 
seised  or  otherwise  entitled  at  the  time  of  his  death.''  And, 
looking  to  Stephen's  will  to  see  which  of  those  heredita- 
ments were  treated  by  Stephen  as  his  property,  we  find  him 
plainly  and  expressly  treating  as  his  property  the  very  lands 
now  in  question,  and  devising  them  as  such  to  the  Defend- 
ant and  his  brother. 


But,  independently  of  that  branch  of  the  case,  and 
whether  it  is,  or  is  not,  allowable  to  look  back  to  Stephen's 
will  in  the  way  I  have  suggested,  a  case  of  election  arises 
as  clearly  and  indisputably  upon  the  subsequent  clause  in 
the  will  of  Robert,  in  which  he  proceeds  to  dedaie  the 
limitations  which  he  has  required  the  Defendant  to  oonfinn. 
That  clause  is  as  follows : — 


''  I  give  and  devise  all  and  every  the  manors,  messuagei^ 
lands  tenements,  hereditaments,  and  real  estate,  whatsoever 
and  wheresoever,  being  freehold  of  inheritance,  of  or  to 
which  I  am  now,  or  at  the  time  of  my  death  shall  or  may 
be,  seised  or  entitled,  either  at  law  or  in  equity,  for  any  de- 
visable estate  or  interest^  or  of  which  I  now  have  or  at  the 
time  of  my  decease  shall  have  power  to  dispose  by  this  my 
will,  and  not  hereinbefore  disposed  of,  including  all  the 
manors  and  other  hereditaments  of  or  to  which  my  said 
brother  Stephen  Usticke  was  seised  or  otherwise  entitled  at 
the  time  of  his  decease,  and  also  including  lands,  tene- 
ments, and  hereditaments  known  as  Duchy  lands,  to  the 
uses,  upon  and  for  the  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  and  de- 
clarations hereinafter  limited  and  declared/' 
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Li  that  passage,  Robert  expressly  includes,  not  merely 
^  all  the  manors  and  other  hereditaments  of  or  to  which  his 
brother  Stephen  was  seised,  or  otherwise  entitled  at  the 
time  of  his  decease,'^  but  he  adds  this — ''and  also  including 
lands,  tenements,  and  hereditaments  known  as  Duchy  lands."' 
The  hereditaments,  therefore,  as  to  which  he  calls  upon  the 
Defendant  to  confirm  the  title  made  by  his  will,  are  not 
merely  such  of  those  mentioned  in  the  first  clause  as  were 
the  property  of  Stephen^  but  such  of  those  mentioned  in 
the  second  clause,  that  is,  expressly,  "  such  of  the  heredita- 
ments known  as  Duchy  lands"  as  were  the  property  of 
Stephen, 
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It  was  argued,  that,  in  the  clause  last  cited,  the  testator 
has  attempted  to  dispose  of  those  lands  only  of  which  he 
was  then  or  might  at  his  death  be  seised,  or  of  which  he 
had  then  or  at  the  time  of  his  death  should  have  power  to 
dispose  by  his  will;  that  he  must  be  taken  to  have  known 
that  he  had  no  power  to  dispose  by  his  will  of  lands  in 
which  he  had  only  a  life  interest,  and,  therefore,  having 
r^ard  to  what  he  says  in  that  clause,  the  Court  must  hold 
that  he  had  no  intention  to  dispose  by  his  will  of  the  Duchy 
lands.  But  that  argument  would  go  to  the  root  of  all  cases 
of  election.  Prima  facie,  the  Court  presumes,  in  all  cases, 
that  a  testator  has  no  intention  to  dispose  by  his  will  of 
anything  of  which  he  has  not  power  so  to  dispose.  That 
presiimption  arises,  whether  the  testator  does  or  does  not 
describe  them  as  lands  of  which  he  has  power  to  dispose  by 
will  But  that  presumption  is  not  conclusiva  It  may  be 
rebutted;  and  the  question  in  all  these  cases  is,  whether 
upon  the  whole  of  the  will  it  is  so  rebutted, — ^whether  you 
find  upon  the  whole  of  the  will  enough  to  show  that  the  tes- 
tator did  intend  to  deal  with  property  which  in  fistct  was 
not  his  own.  If  you  do  not,  there  is  no  question  of  election 
to  be  argued.  If  you  do,  a  case  of  election  arises;  and  it  is 
immaterial  whether  the  testator  has  or  has  not  described 
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what  he  attempts  to  dispose  of  as  property  of  which  he  has 
power  to  dispose  by  will.  No  expressions  of  that  kind  can 
assist  the  construction  in  this  respect  further  than  the 
general  rule  of  law  would  have  assisted  it  That  general 
rule  of  law  is,  that,  in  sitting  down  to  construe  a  will,  you 
are  to  assume,  prima  &cie,  that  the  testator  did  not  intend 
to  dispose  of  anything  which  was  not  his  own  to  dispose  o( 
and  the  circumstance  of  his  having  disclaimed  such  an  in- 
tention will  not  make  any  difference,  so  far  as  the  rule  of 
construction  is  concerned.  Then,  looking  to  the  whole  of 
the  will,  I  find  the  testator  expressly  disposing  of  Duchy 
lands.  I  find,  independently  of  the  vrill,  that  he  had  no 
Duchy  lands,  except  those  in  question;  and  that  he  had  no 
interest  in  the  lands  in  question,  except  the  reversion  de- 
vised by  Sir  Michad  to  his  own  right  heirs.  That  rever- 
sion, according  to  Wintov/r  v.  Clifton,  I  cannot  hold  that 
Robert  intended  to  pass;  and,  therefore,  I  am  driven  to  the 
conclusion  that  the  presumption  is  rebutted,  and  that  Ro- 
bert did  intend  to  pass  by  his  will  an  interest  in  the  Duchy 
lands  in  question,  of  which  he  had  no  power  so  to  disposa 


The  only  further  argument  against  this  conclusion  was, 
that,  inasmuch  as  Robert  speaks  in  his  will  of  Duchy  lands 
of  which  he  was  then  or  might  at  his  death  be  seised,  and 
lands  of  which  he  had  then  or  might  at  his  death  have  power 
to  dispose,  those  words  would  be  satisfied  by  supposing  him 
to  have  contemplated  the  possibility  of  acquiring  other 
Duchy  lands  in  the  interval  bteween  the  date  of  his  will  and 
his  death.  It  was  argued  (although  it  is  only  trying  idem 
per  idem)  that  if  a  testator,  having  no  Birminghomi  railway 
shares  at  the  date  of  his  will,  bequeaths  all  the  Birming- 
liam  railway  shares  of  which  he  is  then  or  may  at  his  death 
be  possessed,  no  question  of  election  could  arise,  because  he 
may  have  contemplated  the  possibility  of  buying  shares  of 
that  description  at  some  subsequent  time,  of  which  in  that 
event  he  would  have  power  to  dispose.     This  argument 
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raises  a  question  of  considerable  nicety  and  interest,  but  it 
is  one  which,  looking  to  the  subsequent  words  in  this  wilL 
and  the  reference  there  made  to  Trev^ermack  as  one  of  the 
Duchy  lands  of  which  he  is  attempting  to  dispose,  it  will  not 
be  necessary  for  me  upon  the  present  occasion  to  decide. 
When  it  has  to  be  decided,  it  will,  I  think,  be  a  matter  of 
some  difficulty  to  support  the  Defendant's  contention,  for 
this  reason: — ^All  the  Court  has  to  do  is  to  gather  the  tes- 
tator's intention  from  the  words  he  has  used ;  and  certainly 
it  seems  a  very  whimsical  intention,  to  impute  to  a  testator, 
when  he  affects  to  dispose  of  all  property  of  a  particular 
character  of  which  he  has  now  or  may  hereafter  have  power 
to  dispose,  that  he  makes  that  disposition  without  the  least 
suspicion  that  he  has  then  any  property  of  that  description, 
and  solely  with  the  notion  that  he  may  hereafter  buy  some 
such  property. 


185S. 


Upon  that  question,  however,  it  is  needless,  and  I  have  no 
wish,  to  say  more,  because  what  follows  in  the  will  seems  to 
me  to  conclude  the  whole  case.  After  making  the  devise  I 
have  read  of  all  the  manors  and  hereditaments  therein  de- 
scribed, '' including  lands,  tenements,  and  hereditaments 
known  as  Duchy  lands,"  to  the  use^  &c.  thereinafter  limited 
and  declared,  the  testator  proceeds  to  declare  those  uses  as 
follows  : — "  As  to,  for,  and  concerning  certain  estates  called 
TrehiU  and  Trewennack  in  the  parish  of  WeTidron,  and 
an  estate  called  Treland  in  the  parish  of  St.  Keveme,  with 
their  appurtenances,''  to  uses  for  securing  an  annuity  for 
the  benefit  of  Miss  Peters  for  life,  and  as  to,  for,  and  con- 
cerning all  and  singular  the  manors  and  hereditaments  last 
thereinbefore  described  (subject,  as  to  TrehiU,  Tretvennack, 
and  Treland,  to  the  uses  thereinbefore  limited)  to  the  use  of 
the  Plaintiff  for  life,  with  remainders  over.  Now,  as  regards 
Trewennack,  looking  to  the  charge  of  that  annuity  upon  it 
in  favour  of  Miss  Peters,  1  cannot  hold,  consistently  with 
Wintour  v.  Clifton,  that  the  testator  intended  the  devise 
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to  take  effect  out  of  the  reversionary  interest,  of  which  alone 
he  had  power  to  dispose,  in  that  particular  estate.  I  must^ 
therefore,  hold  that  he  intended  to  pass  Trewenmadt,  as  it 
it  were  his  own  to  dispose  of  absolutely  by  his  will  I  must 
also  hold,  that  he  considered  he  had  so  disposed  o£  it  by  the 
words  *' Duchy  lands;''  for  the  words,  "as  to  Trewennaei," 
clearly  show  that  he  supposes  he  has  passed  it;  and,  ex- 
cept in  the  previous  devise  of  "all  the  manors &a,  including 
Duchy  lands,""  he  certainly  had  not  passed  Treumi/n/usk,  f  I 
go  back  then  to  that  previous  devise  with  the  light  thrown 
upon  it  by  the  subsequent  words  ''  as  to  Trewerynctck,  &c" 
and  I  find  that  he  held  by  precisely  the  same  title  with 
TrewennadcHie  other  Duchy  lands  in  question, — Menhay, 
Medlyn,  OweaZ  Hellis,  and  PenneTma.  AU  these  stand 
limited  to  precisely  the  same  uses  as  Trewennack,  and 
under  precisely  similar  circumstances.  That  being  so,  it  is 
an  inference  which  cannot  be  resisted — ^what  this  Court 
calls  a  necessary  inference,  there  being  no  other  interpreta- 
tion to  be  put  upon  it — ^that  in  the  previous  devise  of  Duchy 
lands  he  intended  to  pass  all  Duchy  lands  held  by  him  by 
the  same  title  by  which  he  held  Trewen/ruick. 


I  prefer  relying  upon  this  branch  of  the  case  rather  than 
upon  the  former,  which  would  require  me  to  call  in  aid  the 
will  of  Stephen,  as  to  which,  as  it  is  not  referred  to  in  the  will 
of  Robert,  a  question  might  arise  whether  I  should  be  eor 
titled  to  look  at  it,  with  a  view  to  ascertain  what  lands  the 
latter  proposed  to  pass  by  the  description  Duchy  lands. 
By  his  own  will,  Robert  has  made  an  express  devise,  which 
is  to  include  every  thing  in  the  shape  of  Duchy  lands  of 
which  he  then  had,  or  might  thereafter  have,  power  to  dis- 
pose; and  to  interpret  what  he  meant  by  Duchy  lands,  he  has 
told  me  that  TreweuTidck  is  one  of  them.  Every  portion 
of  Trewennack  was  held  by  him  under  one  and  the  same 
title  with  the  other  Duchy  lands  in  question.  There  is  no 
distinction  between  them;  and  a  case  of  election  arising  as 
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to   Trewennack,  it  arises  equally  as  to  the  other  Duchy 
lands  in  question. 

I  musty  therefore,  hold  that  the  Defendant,  having  taken 
the  benefit  of  the  devise  to  him  of  the  Tregame  estate, 
was  bound  to  confirm  the  will  as  to  the  Duchy  lands  to  the 
extent  to  which  he  was  able  to  confirm  it,  that  is,  only  during 
his  life;  and  the  deed  he  has  executed  must  be  construed 
accordingly. 
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The  result  is,  that  the  question  must  be  answered  in 
&vour  of  the  Plaintiff 

Mr.  Malms,  Q.  C,  asked,  that^  as  the  question  was  one 
of  some  difiiculty,  each  side  might  bear  its  own  costa  The 
case  was  like  an  administration  suit 

The  VICE-CHANCELLOR. — ^The  circumstance  of  the  ques- 
tion being  raised  upon  a  special  case  does  not  alter  the 
principle  that  the  successful  party  should  get  his  costa  It 
is  not  a  question  of  conduct;  each  party  fairly  claims 
what  he  thinks  he  is  entitled  to.  Nor  is  it  like  an  ad- 
ministration suit     The  costs  must  follow  the  result 


Dbclabb,  that  the  Plaintiff  is  the  party  entitled  to  the  lands  and 
hereditaments  parcel  of  the  ancient  Duchy  of  Cornwall  mentioned  in 
the  special  case.    The  Plaintiff  to  have  his  costs. 


Minute  of 
Detrree, 


458  CASES  IN  CHANCERY. 

1858. 

Ji^f  ut,  2nd.  LEEDHAM  v.  CHAWNER 

Trustee*-'  JjY  an  indenture,  dated  1816,  being  the  settlement  made 


TrJ^CutwM  ^  contemplation   of  the  marriage  of  Rupert  Chawner, 

Su^^^!its  ®^^®  deceased,  and  Judith  his    wife,    real    estate  was 

limited  to  the  use  of  Rupert  Ckavmer  for  life,  with  re- 


Umfor,  on  maindcT  to  the  use  of  Judith  for  life,  with  remainder  to 

_?^^'  the  use  of  trustees  named  Cope  and  Hide,  and  their  heirs, 

2"**d^Le  ^P^^  trust,  to  sell,  and  to  stand  possessed  of  the  moneys 

ofteDAntfor  arising  from  the  sale   in  trust  for  the  children  of  the 

prior  legal  marriage,  equally  to  be  divided  amongst  them. 

egtaX/^—Hdd, 
not  to  have 

any  lien  upon  Rupert  Chavmer  died  in  1828. 

the  property  * 
in  respect  of 

aiwrtive  sale  There  were  three  children  of  the  marriage,  viz.  Oeorge, 

the  tenancy 

proceedings  After  her  husband's  death,  and  when  her  children  were 

irtkw*andki  ^  ^^^  juris>  Judith  Chawner,  the  tenant  for  life,  and 

equity  in  re-  gg^jj  ^f  j^^j.  children  executed  several  mortgages  of  their 

ferenoe  thereto,  , 

notwithstand-  respective  interests  under  the  settlement,  Judith  joining 

was  attempted  with  her  children  in  each  of  their  incumbrance& 

upon  the 
solicitation  of 

i*ie  tenant  for  After  this  the  daughters  intermarried,  Mizaheih  with 

life,  and  with  ^                                       .         ^      xn.  i.      , 

the  consent  the  Defendant  Thomas  Bennett,  Mary  with  the  Defendant 

Son aodby  Joseph  Chambers  :  a  settlement  having  been  made  pre- 

S^the'oertSj  ^OMslj  to  the  marriage  of  each  daughter,  by  which  her 

que  trust,  one  share  in  the  hereditaments  comprised  in  the  indenture  of 

of  whom  was  i    ,        ,  .                 ,       . 

sui  juris,  the  1816  was  Settled,  subject  to  the  incumbrance  executed  by 

others,  who  li^r,  upon  trust  for  herself  for  life,  to  her  separate  nae, 

^©mOT*b^  without  power  of  anticipation,  with  remainder  over. 

settled  to  their 

^Kthout  power  Subsequently,  in   July  1855,   the  mortgages  being  in 

of  anticipation. 
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arrear,  a.  suit  was  instituted  by  the  several  incumbrancers 
against  Jud/Uh  Chawner,  Gemye  Cha/wner,  Bermett  and 
EUzdbeth  his  wife,  Chambers  and  Mary  his  wife,  the  trus- 
tees Cope  and  Hide,  and  the  trustees  of  the  daughters' 
settlements,  praying  that  Judith's  life  estates  in  the  several 
hereditaments  comprised  in  the  settlement  of  1816,  and 
the  remainder  in  fee  legally  vested  in  the  trustees  upon 
the  trusts  of  that  indenture,  might  be  sold,  and  the  proceeds 
applied  in  payment  of  the  amounts  owing  to  the  Plaintiffs 
respectively  upon  their  securities,  according  to  their  pri- 
orities, and  having  regard  to  their  estates  and  interests  in 
the  said  securities  respectively  comprised. 


1858. 


StaUiHenL 


The  trustees.  Cope  and  Hide,  by  their  answer  in  this  suit, 
claimed  to  have  a  lien  upon  the  hereditaments  comprised 
in  the  settlement  of  1816,  in  respect  of  certain  costs, 
charges,  and  expenses  alleged  to  have  been  incurred  by 
them  in  an  abortive  sale  which  they  had  attempted  to 
make  of  the  premises  before  the  institution  of  the  suit, 
and  of  certain  proceedings  instituted  against  them  at  law 
and  in  equity  by  the  purchaser  in  reference  to  such  sale. 


By  the  decree  made  on  the  hearing  of  the  cause  in  May, 
1857,  the  hereditaments  comprised  in  the  settlement  of 
1816  were  ordered  to  be  sold,  and  the  proceeds  to  be  paid 
into  the  Bank  to  the  credit  of  the  cause.  And  an  inquiry 
was  directed,  whether  the  Defendants,  Cope  and  Hide,  as 
trustees  of  the  settlement  of  1816,  had  properly  incurred 
any  and  what  costs,  charges,  and  expenses  with  reference 
to  any  and  what  attempted  sale  of  the  premises,  or  in 
respect  of  any  and  what  suit  or  actions  relating  thereto, 
and  whether  they  had  properly  paid  any  and  what  amoimt 
of  costs  to  the  Plaintiff  in  such  actions;  and  whether  such 
sale  was  attempted  with  the  consent  or  by  the  direction  of 
any  and  which  of  the  parties  to  this  suit 
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SUUmnenL 


In  reference  to  this  inquiry,  the  Chief  Clerk  certified  to 
the  following  effect : — 

In  January,  1849,  Judith^  being  then  tenant  for  life  of 
the  premises,  and  both  her  daughters  being  then  married, 
as  already  mentioned.  Cope  and  Hide^  as  trustees  of  the 
settlement  of  1816,  on  the  solicitation  of  Judith,  and  with 
the  consent  and  approbation  and  by  the  direction  of  JudAik 
Chavmer,  Oeorge  Cha/umer,  Bennett  and  Elizabeth  his  wife, 
and  Cha/mbeTB  and  Mary,  his  wife,  caused  the  premises  to 
be  offered  for  sale  by  auction,  when  49282.  was  bid  on  be- 
half of  Sir  Oswald  Mosley,  who  afterwards  paid  4922.  16ai 
by  way  of  deposit,  to  the  credit  of  the  trustees  and  Judith, 
Objections  were  afterwards  taken  to  the  title  on  behalf  of 
Sir  Oswald,  upon  the  ground  that  the  trustees  were  not 
authorised  to  sell  the  property  during  the  life  of  Judith 
the  tenant  for  life,  and  two  actions  were  commenced  by  him 
against  them  for  breach  of  contract  In  the  same  year  he 
filed  a  bill  against  the  trustees  and  Judith,  for  ddiveiy 
up  of  the  contract,  on  the  alleged  ground  of  fraud  and 
misrepresentation,  praying  in  the  alternative  specific  per- 
formance, if  a  good  title  could  be  made.  This  suit  was 
defended  by  the  trustees,  imder  the  advice  of  eminent  coun- 
sel; and  by  the  decree  the  bill  was  dismissed,  but  without 
costs. 


Sir  Oswald  then  commenced  an  action  against  the  trus- 
tees to  recover  the  amount  of  the  deposit,  which  had  pre- 
viously been  expended  by  them  in  satisfEU^tion  of  their 
costs  of  the  Chancery  suit,  of  the  attempted  sale,  of  the 
two  first-mentioned  actions  which  had  been  abandoned,  and 
of  taking  legal  opinions  as  to  their  liability  to  return  tiie 
deposit.  The  action  was  tried  in  1851,  when  a  verdict  was 
given  for  the  Plaintiff.  The  Defendants  obtained  a  role 
nisi  for  a  new  trial,  on  the  ground  that  the  jury  ought  to 
have  been  directed  to  find  in  their  favour ;  but  the  rule 
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was  afterwards  discharged  with  costs,  and  Sir  Oswald  ob*        1^58. 
tained  judgment  for  the  amount  of  the  deposit  and  costs.         i^bdhLi 


It  further  appeared  by  the  Chief  Clerk's  certificate,  that- 
the  trustees  had  paid  out  of  their  own  moneys  7002.,  being 
the  amount  of  the  damages  and  costs  recovered  against 
them  by  Sir  Oaivald;  and  that  the  costs,  charges,  and 
expenses  of  the  trustees  and  JvdUh,  incurred  in  and  about 
the  attempted  sale,  exclusive  of  the  subsequent  litigation, 
amoimted  to  104L  ;  the  costs,  &c.,  in  defending  the  suit  in 
Chancery,  to  3312. ;  Sir  OswdLd'a  costs  in  the  action  paid 
by  the  trustees,  to  203^.  138. ;  and  the  trustees'  costs  in 
defending  the  abandoned  actions  and  taking  legal  opinions, 
to57i.  16«. 

At  the  request  of  the  parties,  the  question,  whether  the 
costs,  charges,  and  expenses  incurred  by  the  Defendants 
Hide  and  Cope,  or  any  and  what  part  thereof,  had  been 
properly  incurred,  was  adjourned  for  the  consideration  of 
the  Court  when  the  cause  should  come  on  for  fiuther  con- 
sideration. 

By  the  minutes  prepared  for  the  order  on  further  con- 
sideration, it  was  proposed  to  take  an  order  to  the  effect 
that  the  fund  in  court,  arising  from  the  proceeds  of  the 
sale  of  the  hereditaments  comprised  in  the  settlement  of 
1816,  should  be  divided  into  three  equal  shares ;  and  that 
one  of  such  third  shares,  being  the  value  of  JudUh'a  life 
estate  in  the  premises,  should  be  carried  over  to  the 
account  of  Judith  and  her  incumbrancers ;  and  that  the 
remaining  two  of  such  third  shares  should  be  divided  into 
three  equal  parts,  and  that  such  three  parts  should  be  car- 
ried over,  one  to  the  account  of  each  of  her  children  and 
his  or  her  incumbrancers ;  and  that  the  costs  of  the  suit 
should  be  paid  out  of  such  shares. 

Upon  the  cause  now  coming  on  for  further  consideration — 
VOL.  rv.  H  H 


V. 
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Mr.  Bird,  for  the  Plaintifis,  contended,  that  the  trustees 
Cope  and  Bide  must  bear  the  loss  occasioaifid  bj  their  own 
breach  of  trust  in  attempting  to  sell  the  property  com- 
prised in  the  indenture  of  1816  before  the  death  of  JudUk 
the  tenant  for  life,  citing  Raby  v.  Rideh(ilgh(a),  Booth  y. 
Booth{b),  and  Caffrey  v.  Darby(c). 

Mr.  E.  E,  Kay  for  all  the  Defendants  except  the  trustees 
Cope  and  Hide,  supported  the  same  contention  :^~ 

Cope  and  Hide  could  have  no  lien  upon  Judtth'a  share, 
for  they  were  not  trustees  for  her,  she  having  a  prior  lq;al 
estate  for  life;  nor  could  they  have  any  lien  upon  the 
shares  of  their  oestuis  que  trusty  for,  of  the  latter,  two  at 
the  time  of  the  sale  were  married  women  without  power 
of  anticipating  their  separate  estates;  and  although  the 
third  was  sui  juris,  his  '*  consent^  approbation,  and  direction  " 
were  confined  to  his  own  share. 


Mr.  RoU,  Q*  G,,  and  Mr.  Eddie  for  the  Defendants  Cope 
and  Hide,  contended,  that  the  costs,  charges,  and  expenses 
mentioned  in  the  Chief  Clerk's  certificate  had  been  properly 
incurred,  or  at  any  rate  they  must  be  taken  to  have  been 
so  as  against  Judith  who  had  solicited  them  to  sell  the 
property,  and  her  children  who  had  joined  with  her  in 
''consenting  to,  approving,  and  directing''  the  sale,  and 
consequently  as  against  the  Flaintifib  who  claimed  under 
those  parties  respectively. 

But  in  any  event  Judith  and  George,  who  were  sui 
juris  and  directed  the  sale,  knowing  all  the  while  that 
married  women  were  interested,  who  could  not  authorise 
a  valid  sale,  were  liable  to  miake  good  the  loss  in  whidi 
the  trustees,  upon  the  solicitation  of  Judith  and  by  the 
direction  of  her  and  Oeorge,  had  been  involved.     Persons 

(a)  7  D.  M.  G.  104.  (ft)  1  Beav.  125.  (c)  6  Ves.  4W. 
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soliciting  or  directing  others  to  do  an  act  which  is  a  breach 
of  trusty  for  their  benefit,  are  bound  to  indemnify  those 
whom  they  mislead  against  the  loss  they  occasion. 

A  reply  was  not  heard. 


46S 


AfguKMni, 


Vicb-Chancbllob  Sib  W.  Page  Wood:— 

This  is  a  hard  case,  no  doubt,  for  the  trustees ;  but  I  see 
no  way  to  help  them  out  of  the  difficulty  in  which  they 
have  allowed  themsdves  to  be  placed. 

The  fistcts  are  these  : — ^The  estate,  the  proceeds  of  which 
are  now  in  question,  stood  limited  to  the  use  of  Judith 
Chawner  for  life,  with  remainder  to  the  trustees,  the  Messrs. 
Cope  and  HiU,  upon  trust  to  sell  and  to  divide  the  pur- 
chase-money among  her  three  children,  Oeorge  Cha/umer 
and  his  two  sisters,  both  of  them  married  women,  having 
their  shares  settled  to  their  separate  use,  without  power  of 
anticipation.  In  this  state  of  things,  and  when  only  one 
of  their  cestuis  que  trust  was  sui  juris,  the  tenant  for  life, 
being  desirous  to  dispose  of  her  life  interest,  solicits  the 
trustees  to  sell  the  estate  ;  and  Oeorge  Chavmer  as  to  his 
share,  and  the  two  married  ladies  and  their  husbands  as  to 
their  respective  shares,  consented,  approved,  and  directed 
the  sale.  The  finding  of  the  certificate  is,  that  the  sale 
was  attempted  ''  upon  the  solicitation  "  of  the  tenant  for 
life,  and  **  with  the  consent  and  approbation  and  by  the 
direction  *'  of  the  cestuis  que  trust.  That  sale  having  been 
attempted  by  the  trustees  at  a  time  when  they  were  not 
authorised  to  sell  the  property,  proceedings  were  instituted 
against  them,  both  at  law  and  in  equity,  by  the  purchaser. 
Attempts  were  made  by  the  trustees,  acting  \mder  the 
advice  of  eminent  counsel,  to  protect  themselves  against 
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these  proceedings,  but  the  purchaser  eventually  recovered 
his  deposit ;  and,  in  the  end,  a  very  serious  loss  was  sus- 
tained by  the  trustees,  in  respect  of  the  costs,  charges,  and 
expenses  attending  the  sale  and  the  proceedings  so  insti- 
tuted against  them. 


The  question  is,  whether  the  trustees  have  now  a  lien 
upon  the  trust  fund,  arising  from  the  subsequent  sale  of 
the  property  by  the  order  of  the  Courts  in  respect  of  those 
costs,  charges,  and  expenses. 

Now,  with  respect  to  the  tenant  for  life  and  her  interest 
in  the  fund,  her  position  is  this :  She  was  the  acting  party 
throughout  in  r^ard  to  the  attempted  sale  of  the  property. 
The  sale  was  attempted  upon  her  solicitation ;  and  by  her 
conduct  in  the  matter  she  incurred  a  decided  moral,  and 
perhaps  a  legal  obligation.  But  the  question  for  me  to  de- 
termine is,  whether  the  trustees  can  retain  out  of  her  share 
of  the  trust  fund  produced  by  the  subsequent  sale  of  the 
property,  that  which  she  may  be  under  a  legal  obligar 
tion  to  make  good  to  them.  It  is  clear,  that^  so  fieur  as 
regards  her  interest  in  the  property, — she  having  a  legal 
estate  for  life  in  it  independently  of  her  trustees — ^the 
trustees  have  no  lien  upon  the  fund.  If  things  had  re- 
mained in  their  present  position  for  six  years,  until  the 
Statute  of  Limitations  had  run,  the  trustees  coidd  not  have 
filed  their  bill  to  establish  a  lien  upon  her  life  interest 
As  against  the  tenant  for  life,  they  have  nothing  beyond  a 
possible  right  of  contribution.  Her  estate  was  an  estate  at 
law.  The  trustees  were  in  no  way  trustees  for  her,  and 
they  can  have  no  lien  upon  her  share  in  the  purchase- 
money. 


Then,  as  regards  the  cestuis  que  trust  and  their  interest 
in  the  fund,  it  is  scarcely  arguable  that  the  married  women 
should  be  held  liable  in  respect  of  the  costs  incurred  by  the- 
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trustees.  There  is  no  averment  of  any  fraud  or  concealment 
on  their  part  And,  as  against  them,  the  case  of  the  trustees 
amounts  simply  to  this,  that  they  have  taken  advantage  of 
that  facility,  which  trustees  so  often  exhibit  in  consenting, 
at  the  solicitation  of  their  cestuis  que  trust,  to  do  acts 
which  the  latter  have  no  power  to  authorise,  notwithstand- 
ing the  certainty,  that,  if  there  be  the  slightest  irregularity 
in  the  acts  so  done  upon  such  solicitation,  the  very  persons 
who  have  led  them  astray,  will  be  the  first  to  turn  against 
them,  and  to  indemnify  themselves  at  their  expense — a  cer- 
tainty as  to  which  all  one  can  say  is,  that,  perhaps,  it  is  de- 
sirable, as  being  the  best  safeguard  against  breaches  of 
trust 


1858. 


However,  as  regards  the  two  ladies,  who  are  married 
women,  and  who,  although  they  have  life  estates  to  their 
separate  use,  have  no  power  of  anticipation,  it  is  clear  that 
I  cannot  fix  them  with  any  liability  in  respect  of  the 
costs  in  question.  And  the  only  question  admitting  of 
argument  is,  whether  George  Chawner,  who  was  sui  juris, 
can  be  held  liable. 


Now,  as  regards  Oeorge  Chawner,  all  that  is  found  by 
the  certificate  is,  that  he  ''consented,  approved,  and 
directed  the  sale."  And,  as  regards  "  directing,''  it  is  too 
much  to  say,  that  because  he  took  that  course,  knowing  the 
shares  of  his  sisters  to  be  settled  in  the  way  I  have  de- 
scribed, he  has,  in  effect,  guaranteed  the  trustees  against 
the  loss  they  have  sustained  in  consequence  of  those  shares 
being  so  settled.  Had  there  been  any  fraud  practised  by 
George  Chaiuner,  or  any  attempt  on  his  part  to  mislead 
the  trustees,  it  might  have  been  otherwise^  But  it  was  no 
fault  of  his  that  the  sale  fell  through.  It  fell  through, 
because  his  sisters'  shares  were  settled — a  fact  which  the 
trustees  knew  as  well  as  he  did.  His  consent,  approval, 
and  direction  amount,  in  effect,  as  it  seems  to  me,  to  no 
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1858.        more  than  saying, ''  I  am  perfectly  ready  to  sell  my  ehaze, 
j^^BAM     ^  y^^  ^®  trustees^  can  see  your  way  to  selling  those  of 

^_  *•  my  sisters.'"    And  it  follows  that  in  his  case,  as  well  as  in 

Chawnsb. 

the  case  of  his  sisters,  and  in  that  of  the  tenant  for  life,  I 

"*^^"'*'*^      must  hold  that  there  is  no  lien  created. 

The  fund  in  court  will  be  divided  into  the  shares,  and 
carried  over  to  the  several  accounts,  proposed  in  the  minutes. 


Mimites  of     •  DscLABB,  that  the  Defendants  Cope  and  Hide  have  no  lien  npm 

Order,        i\^^  f^^  Jq  court  in  respect  of  the  costs,  charges,  and  expenses 

mentioned  in  the  Chief  Clerk*8  certificate.    Then,  an  order  accofding 

to  the  minutes.    The  trustees  to  pay  their  own  costs  of  the  inquiry 

relative  to  such  costs,  charges,  and  expenses. 

Ordered  accordingly. 
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LLOYD  V.  ADAMS.  ^^  ^^^ 

On  the  24th  of  August,  1857,  the  Defendant  commenced  Practke^Bm 

__-,,___  .        ,  .       ,  t    for  Dt9Covenf 

an  action  agamst  the  rlamtiffii  for  entenng  his  dose  and    —MoHon,  to 
digging  and  canying  away  minerala    On  the  22nd  of  De-  j«yj^  Antwer 
cember  the  Defendant  delivered  his  dedaration.     On  the      -^^^• 
18th  of  February,  the  Plaintiffii  having  pleaded  obtained  A  Plaintiff 

1  11..  .  1  ,  1       /.  filing  a  bill  for 

leave  to  deliver  mterrogatones ;    and,    on    the    19th  of  disooveiyin 
February,  interrogatories  were  delivered  accordingly.  ^cftoan  ^ 

action  at  law 
18  at  liberty, 

On  the  2nd  of  March  the  Defendant  obtained  an  order  after  filing 

for  ten  days  further  time  to  answer  the  Plaintiflfe'  interroga-  to  moveto  ™** 

toriee.    On  the  12th  of  March  a  like  order  for  ten  days  Jj^^^"^" 

further  time.   And  on  the  22nd,  another  order  for  an  addi-  ^^^^  without 

waiting  for  an 

tional  ten  days  for  the  like  purpose.  answer,  or 

even  for  the 
expiration  of 

Affidavits  having  at  length  been  sworn  by  the  Defendant  ^®^'  ^^ 
in  answer  to  the  Plaintiffs'  interrogatories,  the  Plaintifis,  on  the  old  prao- 
the  8th  of  May,  obtained   a   rule  for  the  Defendant  to      Motion  to 
show  cause  why  he  should  not  be  orally  examined,  or  file  stay  trial  of  an 

action  nT^til 

better  affidavits;  but,  on  the  11th  of  June,  that  rule  was  answer  to  snch 

1.     1  1  a  bill  refiised 

discharged.  on  the  ground 

of  delay  and 
the  nearness  of 

Under  these  circumstances,  on  the22nd  of  June,  eleven  days  the  trial,  not- 

.      withstanding 

after  the  rule  had  been  discharged,  the  Plaintiffs  filed  their  the  Uli  was 

bill  for  discovery  in  aid  of  their  defence  to  the  action.     On  ^^^  ,^f^  ^^ 

the  25th  of  June  the  Defendant  appeared  to  the  Plaintiflfe'  ^'^^.^J)^ 

bill.     And  on  the  28th  of  June  interrogatories  for  the  ex-  fendant  to 
^    .       -r^^  ^      1      .    •  ,      .1       iMi  show  cause 

animation  of  the  Defendant  m  answer  to  the  bill  were  why  he  should 

served  on  the  Defendant's  solicitors.  eatamLed  of 

file  a  better 
affidavit,  and  notwithstanding  notice  of  motion  was  given  before  the  expiration  of  the  time  to 
answer  the  bill. 


StatemeiU, 
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On  the  7th  of  July  the  issue  was  delivered  in  the  action, 
and  notice  of  trial  was  given  for  the  next  assizes  for  the 
county  of  Stafford. 

On  the  10th  of  July  the  Plaintifib  gave  notice  of  motion 
for  the  next  seal  (the  14th  of  July)  to  stay  the  trial  of  the 
action. 

On  the  12th  of  July  the  time  to  answer  the  Plaintiflh' 
interrogatories  expired ;  and  on  the  same  day  the  Defend- 
ant applied  by  summons  for  a  month's  time  to  put  in  his 
answer.  The  simimons  was  directed  to  stand  over  until 
after  the  motion  for  an  injunction. 

On  the  I6th  of  July  the  motion  was  heard 

It  appeared  that  the  commission  day  for  the  next  assizes 
for  thie  county  of  Stafford  was  fixed  for  the  following  day 
(the  17th  of  July). 

It  appeared,  by  the  bill,  that,  as  early  as  April,  1853, 
there  had  been  similar  litigation  going  on  between  the 
Plaintifib  and  parties  in  the  same  interest  with  the  De- 
fendant, in  reference  to  lands  immediately  adjoining  the 
Defendant's  close. 

The  Plaintiffs'  case  was  supported  by  the  usual  affidavits 
as  to  the  merits. 


Argument.         Mr.  James,  Q.  C,  and   Mr.  Speed   in  support  of  the 
motion: — 

Had  this  application  been  made  under  the  old  practice 


Argument 
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previously  to  the  Chancery  Jurisdiction  Improvement  1858. 
Act  (a),  the  Defendant  not  having  put  in  an  answer  within 
eight  days  after  appearing  to  the  bill,  the  Plaintiffi  would 
have  been  entitled  to  the  conunon  injunction,  as  of  course. 
The  only  question  ib,  whether  the  new  practice  has  deprived 
them  of  that  right — ^whether,  under  the  new  practice,  they 
are  not  entitled,  upon  making  the  usual  affidavit  as  to  the 
merits,  to  what  is  analogous  to  the  common  injimction 
until  the  answer  of  the  Defendant  has  been  put  in. 

In  reference  to  this  question,  it  has  been  held  by  the 
Master  of  the  Bolls,  after  consulting  two  other  judges,  that 
the  58th  section  of  the  Act  was  not  meant  to  deprive  a 
Plaintiff,  under  circumstances  like  the  present,  of  hi»*right 
to  have  an  injunction  analogous  to  the  common  injunction  : 
it  was  simply  meant  to  provide,  that  he  is  not  to  have  it 
merely  as  of  course,  but  only  upon  affidavit  of  the  merits, 
in  the  same  manner  as  a  special  injunction.  It  was  not 
the  intention  of  the  Act  to  abolish  the  common  injunction 
in  principle,  but  only  to  place  it  on  a  new  footing.  "  The 
58th  section  does  not  destroy  the  Plaintiff's  right  to  the 
benefit  of  a  discovery  in  aid  of  his  defence  to  an  action  at 
law ;  it  does  not  assimilate  the  practice  completely  and 
entirely  to  that  in  special  injimctions,  but  '  so  fiax  only  as 
the  nature  of  the  case  will  admit,'  that  is,  the  common 
injunction  is  not  now  to  be  obtained  merely  on  the  Defen- 
dant's default,  as  formerly,  but  a  primft  facie  case  must  be 
stated  in  the  bill,  and  be  supported  by  affidavit  (6) ;"  and 
here  that  has  been  dona 

The  Plaintiff,  therefore,  are  entitled  to  an  injunction 
until  the  Defendant  shall  have  answered  their  interroga- 
toriea      "  Any  other  course  would  practically  prevent  a 

(a)  15  &  16  Vict.  c.  86.  in  Senior  v.  Pntchard,  16  Beav. 

(a)  Per  Sir  J.  RamUly,  M.R.,     476. 
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Defendant  at  law  firom  obtaimng  the  benefit  of  a  disooveiy 
in  such  cases  "  (a). 

It  is  true  that  this  application  is  made  on  the  eve  of  the 
trial,  but  the  delay  has  not  been  the  £Etult  of  the  Flaintiffi. 
No  time  was  lost  by  them  in  filing  their  bill ;  for,  until  the 
11th  of  June,  when  the  rule  was  discharged,  they  could 
not  foresee  what  discovery  they  might  obtain  from  the 
Defendant ;  and  that  order  having  been  discharged  on  the 
11th  of  June,  they  filed  their  bill  on  the  22nd.  Nor  has 
there  been  any  delay  on  their  part  since  their  bill  was 
filed,  for  the  time  to  answer  only  expired  on  the  12th  of 
July,  and  on  the  10th,  notice  of  motion  was  given  finr  the 
first  seal  day  after  the  time  to  answer  had  expired. 


[They  cited  also  Fitzgerald  v.  BuU  (6),  and  Holme  v. 
Brown  (c).] 

Mr.  RoUy  Q.  C,  and  Mr.  Druce,  for  the  Defendant^  were 
not  heard 


Jw^ment,       ViCB-CHANCELLOR  SiR  W.  PAGE  WoOD  :— 

Looking  to  the  conduct  of  the  Plaintiflfe  in  this  case,  the 
delay  which  has  intervened,  and  the  time  at  which  the 
application  is  made,  it  is  impossible  for  me  to  grant  the 
motion,  so  far  as  it  seeks  to  stay  the  trial  of  the  action. 

The  action  was  commenced  as  long  since  as  last  August ; 
besides  which  it  appears  by  the  bill  that  previously,  and  as 
far  back  as  April,  1853,  there  had  been  similar  litigation 

(a)  Per  Sir  J.  RomiUy,  M.R.,  Ibid.         (b)  9  Hare,  Appendix,  bv. 
(c)  Id.  xxix. 
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between  the  Plamii£Gs  and  parties  in  the  same  interest  with  1868. 
the  Defendant,  with  reference  to  lands  immediately  adjoin- 
ing the  piece  of  land  now  in  question.  In  August,  1867, 
the  action  is  brought ;  in  December  the  Defendant  delivers 
his  declaration  ;  and  £rom  that  time,  although  it  was  per-  **'y"'*^ 
fectly  clear  that  it  was  a  most  hostile  case,  nothing  is  done 
by  the  Plaintifis  with  the  view  of  staying  the  Defendant's 
proceedings  until  the  10th  of  July,  when  the  notice  of 
motion  is  served.  Having  slept  so  long  upon  their  rights, 
the  Plaintifb  cannot  be  allowed  to  come  now,  when  the 
Defendant  is  on  the  eve  of  trial,  and  all  is  ready  for  the 
trial  of  the  action,  for  the  purpose  of  staying  his  pro- 
ceedings. 

It  was  said,  that>  down  to  the  11th  of  June,  when  the 
rule  vras  discharged,  the  Plaintiffii  could  not  foresee  what 
discovery  they  might  obtain  at  law.  But  the  deficiency  of 
such  discovery  has  been  matter  for  complaint — whether 
well  or  ill  founded  I  need  not  say— ever  since  I  have  sat 
here.  The  Plaintiffs  should  have  been  prepared  for  that 
result,  and  should  have  been  ready  to  file  the  bill  imme- 
diately the  rule  was  discharged ;  instead  of  which  it  is  not 
filed  for  nearly  a  fortnight  afterwards. 

Then,  again,  there  is  further  delay  after  the  bill  is  filed 
The  bill  is  filed  on  the  22nd  of  June.  The  Defendant 
appears  on  the  25th,  and  this  notice  of  motion  is  not  served 
until  the  12th  of  July,  the  commission  day  being  ap- 
pointed for  the  17th.  It  was  said  that  the  Defendant  had 
not  put  in  an  answer  to  the  bill ;  but  he  had  appeared,  and 
interrogatories  had  been  filed.  And  a  Plaintiff  filing  a  bill 
for  discovery  in  aid  of  his  defence  to  an  action  at  law,  is  at 
liberty,  after  filing  interrogatories,  to  move  to  stay  proceed- 
ings in  the  action,  without  waiting  for  an  answer,  or  even 
for  the  expiration  of  the  eight  days  allowed  under  the  old 
practice.    Here  the  Plaintiff,  instead  of  taking  that  course. 
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have  allowed  nearly  three  weeks  to  elapse  sinoe  the  appear- 
ance of  the  Defendant  to  the  bill ;  and,  under  these  circum- 
stances, to  grant  this  motion  to  stay  trial  would  be  to 
revive  some  of  the  worst  features  of  the  old  system  of  pro- 
cedure. 


So  fiGir  from  assuming  that  the  motion  is  made  with  the 
bon&  fide  purpose  of  obtaining  the  discovery  prayed  by  the 
bill,  under  the  circumstances  of  the  case,  and  having  r^;ard 
to  the  delay  which  the  Plainti£&  have  allowed  to  intervene, 
I  must  assume  them  to  be  aware  that  they  will  get  nothing 
in  the  way  of  such  discovery,  and  that  their  real  object  is  to 
gain  tima 

I  must,  therefore,  refuse  the  motion  as  to  staying  the 
trial ;  but  there  will  be  the  common  injunction  staying 
execution  until  answer  and  further  order. 

Ordered  accordingly. 


Jme  9th,  12th. 


NEALE  V.  CRIPPS. 


jwisdictUm^  (tEOROE  NEALE,  deceased,  by  his  will,  in  1795,  devised 

^^^  a  farm  and  lands  in  the  parish  of  Hareafield,  in  the  county 

EHateJr  Tim-  q{  Gloucester,  to  his  godson  Charles  NeaZe  for  life,  with 

tion  to  restrain,  remainder  to  his  first  and  other  sons  successively  in  tail, 

offointt  Party 


inPouession — 

PlauUiff 

claiming  vnder 

TitUat  Law. 

Iigunction  to 
restrain  De- 
fendants in 


with  remainders  over. 

Charles  Keale  died  in  1856,  having  had  six  sons,  of 
whom  the  first  and  second  died  in  infancy  and  without 
issue.    The  Plaintiff  claimed  as  eldest  son  aad  heir  in  tail 


possession 

from  stripping  an  estate  of  timber,  granted  upon  motion  by  a  PlaiutiiT  claiming  under  a  title 

at  law. 
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of  the  third,  the  Defendants  claimed  through  the  fourth 
son  of  Charles  Neale. 

On  the  26th  of  April,  1858,  the  Plaintiff  commenced 
an  action  of  ejectment  in  respect  of  the  premises,  by  causing 
a  writ  pf  ejectment  to  be  served  on  one  Ha/rria,  who,  on 
the  death  of  diaries  Neale,  had  attorned  tenant  to  the 
Defendant&  On  the  1 2th  of  May,  the  Defendants  appeared 
to  the  writ  as  Defendants  to  the  action,  and  as  claiming  to 
be  entitled  to  the  estate. 


473 


1858. 


StaiemenL 


The  bill  prayed  that  the  Defendants  might  be  restrained 
firom  cutting  down  any  timber  or  timber-like  trees  stand- 
ing or  growing  on  the  estate,  and  from  removing  there- 
from or  disposing  of  any  timber  or  timber-like  trees  which 
might  already  be  cut>  and  from  committing  any  other 
waste  on  the  estate,  and  for  an  account 

By  an  affidavit  filed  on  behalf  of  the  Plaintiff,  it  was 
deposed  as  follows  : — '^  The  said  Defendants  have  lately 
caused  the  timber  and  timber-like  trees  on  the  said  estate 
to  be  cut  down,  and,  to  a  considerable  extent,  since  the 
said  action  of  ejectment  has  been  commenced,  and  they 
are  proceeding  to  cause  the  remainder  of  the  trees  on  the 
said  estate  which  are  of  any  value  to  be  cut  down ;  and  the 
said  Defendants  or  their  said  solicitors  have  cut  down  the 
timber  standing  on  the  said  estate  in  such  manner  and  to 
such  extent  as  nearly  to  strip  the  land  of  all  trees  and 
timber-like  trees  thereon  of  any  value;  and  I  believe  that 
the  said  Defendants  have  cut  down  the  said  timber,  and 
are  proceeding  to  cut  down  the  remainder  thereof,  for  the 
express  purpose  of  wasting  the  value  of  the  property  of 
the  Plaintiff  in  the  said  estate,  and  with  intent  to  defraud 
the  Plaintiff  of  his  just  right  in  the  said  estate;  for  the  way 
in  which  the  said  timber  is  cut  is  so  destructive,  that  it 
cannot  be  referred  to  any  fair  act  of  ownership." 


/ 
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Mr.  Langtuorihy  now  moved,  ex  parte,  for  an  injmiction, 
as  prayed^by  the  bill,  sabmitting  that  the  acts  complained 
of  were  destructive  and  malicious,  and  such  as  no  boni 
fide  owner  would  do:  and  he  cited  dicta  of  the  Vioe-Chan- 
cellor  in  Sari  Talbot  v.  Hope  Seoti  (a),  to  show  that  flagrant 
acts  of  such  a  character  would  be  restrained  before  judg- 
ment^ notwithstanding  the  reluctance  of  the  Court  to  inter- 
fore  in  fevour  of  a  Plaintiff  Who  was  out  of  possesnon,  and 
claiming  under  a  title  at  law. 


The  Yice-Chancellob,  after  reading  the  extract  from 
the  affidavit,  granted  an  interim  injunction  until  the  14th 
of  June,  in  terms  of  the  prayer  of  the  bill;  with  leave  to 
senra  notice  of  nkvtion  for  the  12th:  the  Plaintiff  imder- 
taking  to  be  answerable  f<»r  damagea 


jtme  120.  Notice  of  motion  for  an  injunction  in  terms   of  the 

prayer  having  been  served  on  the  same  day  pursuant  to 
this  order,  and  the  Defendants  not  appearing,  Mr.  Lang^ 
worthy  now  moved  for  an  order,  according  to  the  terms  of 
the  notice  of  motion. 


jiijffmefu.     Vice-Chancellor  Sir  W.'  Page  Wood  : — 

I  remember  the  acts  of  waste  deposed  to  in  the  affidavit 
As  notice  of  motion  has  been  served,  and  the  Defendants 
have  not  appeared,  you  are  entitled  to  an  injunction  until 
the  hearing  or  until  further  order. 


Ordered  accordingly, 
(a)  Supra,  p.  96. 
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NORTON  V.  NICHOLS.  j«^  \2th  # 

T13<*. 
HE  Plaintiff  claimed  to  be  the  proprietor  of  a  new  and     Cop^ht-^ 
original  design  for  shawls,  known  in  the  trade  as  the  ^^^^^^^^^ 
"  Mantilla  Shawl,"  registered  under  the  Act  5  &  6  Vict.        '^ 
a  100;  and  to  be  entitled,  by  virtue  of  the  Act  and  of  such  The  provi- 
regifltration,  to  the  copyright  of  the  design,  and  the  sole  copyright  of 
right  to  apply  the  same  to  shawls  fbr  three  years  from  the  ^^^Tb &°6 
date  of  registration;  and  he  prayed,  by  his  bill,  that  the  Victc.  100, 

^   -      -        ®      .   ,         '  .       ,  /  ,.  .„      8.  15),  relative 

Defendants  might  be  restramed  from  makmg  any  mantilla  to  famishing 
shawl  having  applied  thereto  the  Plaintiff's  registered  de-  ©f  Dad^swith 
sign  in  fraudulent  imitation  thereof,  or  any  shawl  of  the  popie8»  ^ra;^- 
Plaintiff's  registered  design,  or  of  any  design  being  an  imi-  of  the  deaign 
tation  thereof,  and  from  in  any  way  pirating  or  infring-  previously  to 


ing  such  design ;  and  for  consequential  relief.  ^S^^^ 

to  have  been 

On  the  25th  of  November,  1857,  the  Plaintiff  obtained  ^'ffd^J 
an  interim  order  for  an  injunction,  and  on  the  9th  of  l^imwitha 

•^  specimen  of  the 

December  an  injunction  until  the  hearing.  article  itself 

to  which  the 
design  was  ap- 

On  the  9th  of  June,  1858,  the  Defendants  moved  to  dis-  plied. 

solve  the  injunction,  but  the  motion  was  ordered  to  stand    injunction^ 

over  imtil  the  hearing.  Action— Mo- 

tion to  dissolve 

Upon  the  1 2th  of  July  the  cause  came  on  to  be  heard.  coats. 

In  a  suit  to 
restrain  an  al- 

The  Defendants  did  not  dispute  the  novelty  of  the  de-  leged  infringe- 
sign,  but  submitted,  that  it  had  not  been  duly  registered  [^g  copyi^ht 
as  required  by  the  Acts  relating  to  the  copyright  of  de-  "^^J^^^^^^ 
signs — being  the  ground  upon  which  they  had  previously  the  Act  5  &  6 

,  -.       ,         ,       .    .  ,  Vict.  c.  100, 

moved  to  dissolve  the  mj  unction.  the  Defendant 

does  not  lose 
his  right  to  require  the  Plaintiff  to  establish  his  title  in  an  action  at  law,  although  he  delays 
doing  so  until  the  hearing  of  the  cause,  and  has  previously  moved  to  dissolve  upon  a  ground 
which  cannot  be  maintained. 

But  Defendants  ordered  to  pay  the  costs  of  motion  to  dissolve,  that  motion  being  useless 
whatever  mi^ht  be  the  result  of  the  cause. 


VOL.  IV.  I   I 
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1858.  It  appeared  that  the  registrar  of  designs  had  r^stered 

the  design  in  question  upon  being  furnished  with  speci- 
mens of  the  shawl  itself,  and  without  being  furnished  with 
any  other  copy,  drawing,  print,  or  description. 

Statement 


Argttment         Mr.  RoU,  Q.  C,  and  Mr.  Bagahawe,  jun.,  appeared  for 
the  Plaintiff 

Mr.  Dcmid,  Q.  C,  and  Mr.  Webster,  for  the  Defendants, 
contended, — 

First,  That  the  bill  shoidd  be  dismissed.  The  1 6th  sec- 
tion of  the  Act  of  1842(a)  was  express,  **  That  the  registrar 
of  designs  shall  not  register  any  design  in  respect  of  any 
application  thereof  to  ornamenting  any  articles  of  manufac- 
ture or  substances,  unless  he  be  furnished  in  respect  of  each 
such  application  with  two  copies,  drawings,  or  prints  of 
such  design."  A  specimen  of  a  shawl  was  neither  a  copy, 
drawing,  nor  print  of  a  design ;  nor  was  it  "  such  a  copy, 
drawing,  print,  or  description  in  writing  or  in  prints  as 
would  be  sufficient  to  identify  the  design,"  as  required  by 
the  Ist  section  of  the  Designs  Act,  1850(6);  and  the  case 
did  not  fall  within  the  11th  section  of  the  latter  Act, 
which  is  confined  to  cases  where  copies,  drawings,  or  prints 
cannot  be  furnished,  or  it  is  unreasonable  or  unnecessaiy  to 
require  them.  Besides,  there  was  not  even  a  specification 
or  description  as  required  by  that  section. 

Secondly,  That,  at  all  events,  the  point  in  dispute  being 
a  legal  question,  the  Defendants  were  entitled  to  require  the 
Plaintiff  to  establish  his  title  in  an  action  at  law. 

The  Yice-Chancellob  said,  he  was  c^  opinion  that  the 
provisions  of  the  loth  section  of  the  Act  of  1842(c),  relative 
to  furnishing  the  registrar  of  designs  with  copies,  drawings, 

(a)  5  &  6  Vict.  c.  100.  15tli  section  enacts  "that  the  re- 

(6)  13  &  14  Vict.  c.  104.  gistrar  of  designs  shall  not  regis- 

{c)5  k  6  Vict.  c.  100.     The      ter  any  design  in  respect  of  any 
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cat  piiats  of  the  design  to  be  registered,  had  in  this  case 
been  complied  with  hj  furnishing  him  with  specimens  of 
the  shawl  itself;  and  th^  no  objection  could  be  taken  on 
the  ground  of  the  design  not  being  duly  registered.  But 
upon  the  second  point  for  which  the  Defendants  contended 
he  would  hear  a  reply. 

Mr.  Rolt,  Q.  C,  in  reply,  contended,  that  the  injunction 
should  be  made  perpetual,  without  putting  the  Plaintiff  to 
establish  his  title  in  an  action  at  law.  The  Defendants  had 
failed  in  their  motion  to  dissolve,  and  had  allowed  the 
cause  to  go  on  to  a  hearing  without  asking  for  an  action. 
At  the  hearing  they  had  fiekiled  in  the  only  objection  they 
had  raised  to  the  decree  asked  by  the  Plaintiff;  and  having 
regard  to  that  circumstance,  and  the  delay  which  had  inter- 
vened, they  were  now  too  late  to  ask  for  an  actioa 

Judgment  reserved. 
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jLi^jf^Hnont* 


Vice- Chancellor  Sir  W.  Page  Wood  : —  jviy  im, 

I  have  considered  this  case  since  yesterday,  and  looking     •Msw»«»<- 
to  what  Lord   CoUenham  says  in  Bacon  v.  Jones  (a),  I 
think  an  action  should  be  tried. 

In  Bacon  v.  Jones,  I  find  Lord  CoUenham,  who  cer- 
tainly was  not  backward  to  uphold  the  jurisdiction  of  this 
Court,  making  these  observations  as  to  the  practice  in  re- 
gard to  injimctions  in  patent  casea  He  says: — "When 
a  party  applies  for  the  aid  of  the  Court,  the  application  for 
an  injunction  is  made  either  during  the  progress  of  the 
suit  or  at  tlie  hearing;  and  in  both  cases,  I  apprehend, 


application  thereof  to  ornament- 
ing any  articles  of  manufacture 
or  substances,  unless  he  be  fur- 
nished in  respect  of  each  such 

Il2 


application  with  two  copies,  draw- 
ings, or  prints  of  such  design.** 
(a)  4  My.  &  Cr.  433. 
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great  latitude  and  discretion  are  allowed  to  the  Conrt  in 
dealing  with  the  application.'"  Then,  after  describing  the 
courses  open  to  the  Court  when  the  application  is  for  an 
interlocutory  injunction,  he  proceeds  thus: — "When  the 
cause  comes  to  a  hearing,  the  Court  has  also  a  large  latitude 
left  to  it;  and  I  am  far  from  saying  that  a  case  may  not 
arise  in  which,  even  at  that  stage,  the  Court  will  be  of 
opinion  that  the  injunction  may  properly  be  granted  with- 
out having  recourse  to  a  trial  at  law.  The  conduct  and 
dealings  of  the  parties,  the  frame  of  the  pleadings,  the 
nature  of  the  patent  right,  and  of  the  evidence  by  which  it 
is  established — these  and  other  circumstances  may  com- 
bine to  produce  such  a  residt,  although  this  is  certainly  not 
very  likely  to  happen,  and  I  am  not  aware  of  any  case  in 
which  it  has  happened  "(a). 


Now,  considering  the  great  anxiety  shown  by  Lord  Cot- 
tenham  upon  all  occasions  to  uphold  the  jurisdiction  of 
this  Court,  when  I  find  him  speaking  in  that  guarded 
manner  as  to  the  circumstances  under  which  the  Court 
may  be  justified  in  granting  an  injunction  at  the  hearing 
without  having  recourse  to  a  trial  at  law,  and  adding,  iha,t 
such  a  course  was  never  taken  in  any  case  of  which  he 
was  aware — I  think  I  cannot  say,  that,  in  the  case  before 
me,  if  the  Defendants  wish  for  an  action,  although  they 
have  deferred  asking  for  it  until  the  hearing,  and  until 
they  have  moved  to  dissolve  upon  a  ground  which  cannot 
be  maintained,  they  ought  not  now  to  have  an  opportu- 
nity of  making  their  application. 

The  bill  will  be  retained,  and  the  injunction  continued 
in  the  meantime,  upon  the  Plaintiff  undertaking  to  bring 
an  action. 


Mr.  Daniel  then  asked  that  the  costs  of  the  motion  to 
(«)  4  My.  &  Cr.  436. 
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dissolve  might  be  costs  in  the  cause.  The  bill  might,  after 
all,  be  dismissed  with  costs,  and  the  same  principle  applied 
as  in  Stevens  v.  Keatvagia), 

The  Vicb-Chancei  LOR — ^The  Defendants  having  first 
moved  to  dissolve  the  injunction,  and  then  asked  for  an 
action,  the  motion  becomes  a  simply  useless  motion,  and 
such  it  must  remain,  whatever  may  be  the  residts  of  the 
cause.  The  costs  of  the  motion,  therefore,  must  be  borne 
by  the  Defendants. 

(a)  lM*N.&Gor.659. 


JvdgmaU, 


July  lit. 

Will— Con- 
^truction — 
Charity — 
Mortmain — 9 
Geo,  2,  c.  36. 


CRAMP  u  PLAYFOOT 

John  cramp,  by  his  wm,  in  1854,  devised  to  the  trus- 
tees for  the  time  being  of  the  Wealeyan  chapel  at  Lam- 
berhurst  and  their  heirs,  for  the  purpose  of  erecting  a 
school-room  and  offices  thereto,  a  piece  of  ground  lying  at 
the  east  end  of  the  said  chapeL  He  then  gave  to  his  exe-  for  the  erection 
cutors  the  sum  of  400i.  "upon  trust,  that  they  should,  as  fjj^^' 
soon  as  conveniently  could  be  after  his  death,  lay  out  and  offices, followed 

•^  \\  by  a  bequest  of 

expend  the  same,  or  such  part  thereof  as  might  be  neces-  400/.  upon 

sary,  in  the  erection  of  a  school-room  and  requisite  offices  t^samefw^ 

on  the  said  piece  of  ground  thereinbefore  given  for  that  JJ^J^^^ 

purpose;  and,  in  case  any  part  of  the  said  400i.  should  might  be  ne- 
cessary, in  the 
not  be  expended  for  that  purpose,  he  directed  that  the  erection  of  a 

same  should  be  laid  out   in  and  towards   the   necessary  ^d^reqiSsite 
repairs  of  the  said  chapel,  at  the  discretion  of  the  trustees  offices;  w»d  in 

^  *      '  case  any  part  of 

thereof.  the  said  400Z. 

should  not  be 
expended  for 
that  purpose,  the  same  to  be  laid  out  in  certain  repairs — Held,  that  the  whole  bequest  was  void 
under  the  statute  9  Geo.  2,  c.  36,  the  executors  not  having  any  alternative,  the  first  trust  be- 
ing express,  but  to  apply  part  at  least  of  the  400/.  in  a  manner  forbidden  by  the  statute;  and, 
inasmuch  as  the  whole  of  so  small  a  sum  might  woll  have  been  employed  in  building  a  school, 
an  inquiry  how  much  would  have  been  sufficient  for  that  purpose,  as  suggested  in  Chapman  v. 
Brown  (6  Ves.  404),  would  be  useless. 
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SkUement, 


The  Plamtifi^  as  heir-atrlaw  and  one  ot  the  next  of  kin 
of  the  testator,  filed  his  bill  against  the  trustees  of  ihe 
chapel  and  others,  praying  to  have  it  declared  iffaich  of 
the  devises  and  bequests  in  the  will  were  void  as  being  for 
charitable  purposes;  and  that  his  rights  as  heir-at-law,  and 
the  rights  of  the'next  of  kin  of  the  testator,  in  such  parts  of 
the  personal  estate  of  the  testator  as  were  not  well  be- 
queathed, might  be  ascertained  and  declared;  and  for  the 
usual  administration  decree. 


Argument         Mr.  BevvT,  in  the  absence  of  Mr.  Rolt,  Q.  C,  appeared 
for  the  Plaintiff 


Mr.  W.  Hislop  Clarke,  for  the  trustees  of  the  chapel,  ad- 
mitted that  the  devise  of  land  for  the  school  was  void  by 
the  Statute  of  Mortmain,  9  Qeo.  2,  a  36;  also,  that  the  be- 
quest of  the  400{.,  had  it  been  simply  for  the  erection  of 
the  school-room  upon  the  land  comprised  in  the  said  devise, 
would  have  been  void  also :  Attomey-Oeneral  v.  WhU- 
church(a),  and  Attorney-General  v.  Hmxma/a(J>).  But 
here  there  is  an  idterior  bequest — "  in  case  any  part  of  the 
400i.  should  not  be  expended  in  the  erection  of  the  school, 
that  part  is  to  be  laid  out  in  repairs  of  the  chapeV*  which  \a 
a  legitimate  object  Under  that  bequest,  whatever  is  not 
expended  upon  the  school,  must,  imder  this  trust,  be  ap- 
plied for  repairs.  If  the  executors  expend  nothing  upon 
the  school,  the  trustees  can  claim  the  whole  for  repairs. 
The  ulterior  bequest  is  not  to  fail  because  the  prior  bequest 
cannot  take  effect  (c). 

[The  Attomey-Oeneral  v.  Hodg8on(d)  was  also  cited] 

A  reply  was  not  heard. 


(a)  3  Ves.  144. 

(5)  2  Jac.  &  Walk.  277. 

(c)  As  to  this,  see  Sir  WiUiam 


Grant  in  Chapman  v.  Brown^  6 
Ves.  410. 

{d)  16  Sim.  146. 


JudgtnttU. 
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Vigb-Chancellor  Sir  W.  Page  Wood  ; —  i858. 

The  devise  of  the  land  is  clearly  bad ;  and  the  only  ques- 
tion is  as  to  the  bequest  of  the  400{. 

Now,  as  regards  the  bequest  of  the  4002.9  ^t  is  only  the 
surplus  of  that  sum  that  is  to  be  laid  out  in  repairs.  The 
executors  have  no  discretion  under  the  will  It  is  not  at 
their  option  to  spend  the  400Z.  alternatively,  either  in  the 
erection  of  the  school-room  or  in  the  necessary  repairs  of 
the  chapeL  The  first  trust  is  absolute, — "to  lay  out  and 
expend  the  same  "  (the  whole  of  the  400Z.),  "  or  such  part 
thereof  as  may  be  necessary,  in  the  erection  of  a  school- 
room and  the  requisite  offices."  And  it  is  only  as  to  "  any 
part  that  shall  not  be  so  expended '^  that  the  trust  for  re- 
pairs is  declared.  The  case  differs,  therefore,  from  the 
class  of  cases  (a),  where,  trustees  having  a  discretion  to  apply 
a  bequest,  either  in  a  way  which  would  be  lawful  under 
the  statute,  or  in  a  way  which  the  statute  would  forbid,  the 
Court  has  upheld  the  gift  upon  the  ground  that  the  whole 
of  what  is  bequeathed  may  be  lawfully  applied.  Here,  if  the 
will  is  to  be  obeyed,  some  part  at  least  of  the  400{.  must  be 
applied  in  a  manner  forbidden  by  the  statute,  and  it  is  only 
the  surplus,  which,  according  to  the  will,  can  be  laid  out 
for  a  legitimate  purpose. 

Nor  is  the  case  one  in  which  it  would  be  proper  to  direct 
such  an  inquiry  as  was  suggested  in  Chapman  v.  Brown  (b), 
where,  the  bequest  being  for  building  or  purchasing  a  chapel 
and  other  purposes,  which  the  statute  prohibited,  and  if  any 
overplus,  then  for  such  charitable  uses  as  the  executors 
should  think  proper, — ^which,  standing  alone,  would  have 

(a)  Sorresby  Y.  HoUins  (9  Mod,  Parsons  (8  Ves.  186),  and  see 
221),  Orimmett  v.  Grimmett  (1  Carter  v.  Green  (3  K.  &  J.  591). 
Amb.  212),  Attorney- General  v.  (6)  6  Ves.  404. 
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been  a  good  bequest^ — Sir  Willia/m  Orcmt  said,  if  it  cotdd 
have  been  reduced  to  any  certainty  how  much  would  have 
been  employed  by  the  executors  for  the  purposes  prohibited 
by  the  statute,  the  residue  ought  to  be  employed,  under  the 
latter  direction,  for  charitable  uses  generally.  And,  accord- 
ingly, he  considered  whether  that  could  be  ascertained  by 
reference  to  the  Master,  but  came  to  the  conclusion,  that^ 
under  the  circumstances  of  that  case,  it  could  not.  Here 
the  entire  amount  bequeathed  for  the  erection  of  the 
school-room  and  offices  does  not  exceed  400?. ;  and  it  is 
clear  that  the  whole  of  that  sum  might  well  have  been 
employed  in  building  a  school  So  that,  in  this  case,  it 
would  be  useless  to  direct  such  an  inquiry  as  is  there 


It  occurred  to  me,  during  the  hearing,  that^  looking  to 
the  terms  of  the  trust  for  repairs,  it  might  possibly  be 
argued  that  the  case  was  within  the  principle  of  a  class 
which  I  have  now  under  consideration  in  Warren  v. 
IiudaU(a),  and  of  which  Avelyn  v.  Ward(b)  is  an  instanca 
But  the  cases  are  distinct  Here  it  is  only  a  surplus  to 
which  the  idterior  bequest  relates. 

There  must  be  a  declaration,  that  the  bequest  to  the 
executors  of  the  400i.  as  well  as  the  devise  to  the  trustees 
of  the  land  for  a  school,  is  void  under  the  statute. 

Decree  accordingly. 


(a)  Reported  infri,  p.  603. 


(b)  1  Ves.  sen.  420. 
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WHAETON  V.  BARKER  April  26th, 

.y^  30th,  4-  July 

JTETER  MADDOGK,  by  his  wiU,  in  1821,  devised  and        /^^ 
bequeathed  all  his  real  and  personal  estate  and  effects  to      twuction— 

his  executors,  upon  trust,  to  sell  and  convert  the  same  re-  ^*^^,^~ 

spectively,  and  to  stand  possessed  of  the  money  to  arise  CUm  toheat- 

/•-111.  iv  certained^ 

from  such  sale  and  conversion,  upon  trust,  after  payment       "  Then." 

of  his  debts,  funeral  and  testamentary  expenses,  to  divide         

the  remainder  into  two  equal  shares,  and  to  stand  pos-  qaeatheda 

sessed  of  one  such  share,  upon  trusts,  for  his  daughter  (J^f ^iJ^J* 

Mary  for  life,  for  her  separate  use,  and  after  her  decease  ^  <>ne  moiety, 

^  *  r—  I  forhisdaugh- 

for  her  children;  and  in  case  she  should  die  without  leav-  ter  Mary  for 
ing  issue,  or,  leaving  such,  all  of  them  should  die  under  mSnder  ^ 
twenty-one  without  leaving  issue,  then  upon  trust  for  his  ^^^^J^^' 
daughter  Sarah  for  life,  for  her  separate  use,  and  after  her  other  moiety, 

,    ,  -  for  his  daugh- 

decease  for  her  children;  and  as  to  the  remaming  share,  ter^SciraAfor 
upon  trust  for  his  daughter  Sarah  for  life,  for  her  separate  mSiider forher 
use,  and  after  her  decease  for  her  children;  and  in  case  children,  with 

cross  remain- 

Sarah  should  die  without  leaving  issue,  or,  leaving  such,  all  dcrs,  and  pro- 

ceeded  thus  * 

of  them  should  die  under  twenty-one  without  leaving  issue,  «  And  in  case 
then  upon  trusts  for  Mary  and  her  children,  similar  to  d^|ig^e„^^ 
those  before  declared  of  the  first  moiety  for  Sarah  and  her  should  die 

without  issue, 

children.     The  will  then  proceeded  as  follows: — "And  in  or,ieavingsuch, 
case  my  said  daughters  Mary  and  Sarah  shall  both  hap-  under°twenty- 

one  without 
leaving  issue,  then  I  direct  my  trustees  to  pay  one  moiety  unto  the  person  or  persons  that  shall 
then  he  considered  as  my  next  of  kin  and  personal  representative  or  representatives,  agreeable  to 
the  order  of  the  Statutes  of  Distribution^  and  the  other  moiety  unto  the  person  or  persons  that 
shall  then  be  considered  the  next  of  kin  and  personal  representative  or  representatives  of  my 
late  wife  Sarafi,  agreeable  to  the  order  of  the  Statutes  of  Distribution."  At  the  date  of  his 
will,  his  daughter  Sarah  was  the  only  child  and  sole  next  of  kin  of  his  late  wife  Sarah.  The 
daughters  survived  the  testator,  and  died  without  issue. 

Held,  that  the  persons  entitled  to  the  second  moiety  were  those  who,  at  the  death  of  the  sur- 
viving daughter,  were  the  next  of  kin,  according  to  the  statute,  of  testator's  deceased  wife;  and, 
having  regard  to  the  juxtaposition  of  the  bequests,  that  the  persons  entitled  to  the  first  moiety 
were  those  who,  at  the  same  period,  were  the  next  of  kin,  according  to  the  statute,  of  the 
testator. 


Review  of  the  authorities  as  to  the  time  when  the  persons  taking  under  bequests  of  this  de- 
scription are  to  be  ascertained. 
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pen  to  die  without  lawful  issue,  or,  leaving  such,  all  of 
them  shall  die  under  the  age  of  twenty-one  years  without 
leaving  any  lawful  issue,  then  I  direct  my  said  trustees^ 
their  executors,  &c.,  to  pay  one  equal  half  part  of  all  the 
said  trust  moneys  unto  the  person  or  persona  that  shall 
then  be  considered  as  my  next  of  km  amd  peiwnal  rep^ 
sentative  or  representatives  agreeahU  to  the  order  of  the 
Statutes  of  Distribution,  and  the  whole  cf  the  other  equal 
part  or  share  v/nto  the  person  or  persons  thai  shaU 
then  be  considered  the  next  of  hin  a/nd  personal  r^ 
presentalive  or  representaUves  of  my  late  wife  Sarah, 
whose  maiden  na/me  was  Wharton,  agreeaile  to  the  order 
of  tlve  Statutes  of  Distribution!* 


The  testator  died  in  1825.  At  the  date  of  his  will,  and 
at  his  death,  he  had  two  children  only: — Sarah,  his  only 
child  by  his  late  wife  Sarah  Wharton,  and  Mary,  who 
married  the  Defendant  Litter.  Sarah  died  in  1828,  without 
having  been  married;  Mary  in  1851,  without  having  had 
any  issue. 

The  Chief  Clerk  certified,— 

(1).  That  the  PlaintiflFs,  and  the  Defendants  Samuel 
Wharton  and  Martha  Wood,  were  the  next  of  kin,  ac- 
cording to  the  Statutes  of  Distribution,  of  the  testatcnr's 
wife  Sarah,  at  the  time  of  the  death  of  the  survivor  of  the 
testator's  two  daughtera 

(2).  That  no  sufficient  evidence  had  been  adduced  to 
show  who,  at  such  last-mentioned  date,  were  the  next 
of  kin,  according  to  the  Statutes  of  Distribution,  of  the 
testator. 

(3).  That  the  person  who,  according  to  the  Statutes  of 
Distribution,  was  the  next  of  kin  of  the  testator's  wife 
Sarah  at  the  time  of  her  death,  was  her  daughter  Sarah; 
and, 

(4).  That  the  persons  who,  according  to  the  Statutes  of 
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Distribution,  were  the  next  of  kin  of  the  testator  living 
at  his  death,  were  his  two  daughters,  Ma^  and  Sa/rak; 
that  the  Def(^dant  LiUer  was  now  the  legal  personal  re^ 
presentative  of  Mary,  and  that  he  was  also  tiie  legal 
personal  representative  of  Sarah  for  the  purposes  of  the 
suit 

Questions  of  fact  as  to  the  correctness  of  the  first  and 
second  paragraphs  of  the  certificate  were  reserved  for  the 
opinion  of  the  Court ;  but  their  discussion  was  postponed 
until  the  Court  should  have  determined  the  previous  ques- 
tion upon  the  construction  of  the  will,  viz.  what  classes  of 
persons  were  intended  by  the  testator  by  the  words  "  the 
person  or  persons  that  shall  then  be  considered  as  the  next 
of  kin  and  personal  representative  or  representatives"  of 
himself  and  his  deceased  wife  respectively,  **  agreeable  to 
the  order  of  the  Statutes  of  Distribution.'' 


Mr.  Willcock,  Q.  C,  and  Mr.  TovZmm,  for  the  Plaintiffi,  Argwnent 
were  proceeding  to  contend  that  they  and  the  Defendants 
Sam,uel  Wharton  and  Martha  Wood,  as  the  next  of  kin, 
according  to  the  statutes,  of  the  testator's  wife  Sarah, 
at  the  time  of  the  death  of  the  survivor  of  the  testator's 
daughters,  were  entitled  to  the  moiety  by  the  will  directed 
to  be  paid  to  her  next  of  kin — when  they  were  stopped  by 
the  Court. 

Mr.  RoU,  Q.  C,  and  Mr.  Cole,  for  the  Defendant  LiUer, 
as  the  personal  representative  of  both  the  daughters, 
claimed  both  moieties  of  the  fund : — 

By  his  own  "  next  of  kin  and  personal  representative  or 
representatives,  agreeable  to  the  order  of  the  Statutes  of 
Distribution,"  the  testator  meant  his  next  of  kin,  according 
to  the  statutes,  at  the  time  of  his  own  decease;  that  is,  his 
two  daughters,  both  represented  by  this  Defendant   By  the 
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corresponding  expression  in  the  case  of  his  deoeaaed  wife, 
he  meant  her  next  of  kin,  according  to  the  statutes,  at  the 
time  of  her  decease.  But  whether  at  his  wife's  decease  or 
at  his  own,  Sarah,  the  daughter,  was  sole  next  of  kin  of 
her  mother,  and,  on  either  construction,  would  be  entitled 
to  the  whole  of  that  moiety. 


The  Vice-Chancellor. — The  words  are,  "that  shall 
then  be  considered.'"  In  that  context,  is  not  the  word 
"  then''  necessarily  an  adverb  of  time  referring  to  the 
death  of  the  surviving  daughter? 

Mr.  Rolt — Not  more  so  than  in  CaUe  v.  Cable  (a),  and 
Wheeler  v.  A  dams  (b).  Besides,  even  if  it  be  so,  the  words 
are,  "that  shall  then  be  considered"  and  *' agreeable  to 
the  order  of  the  Statutes  of  Distribution."  The  "considera- 
tion " — ^the  inquiry — who  those  persons  were,  is  to  be  post- 
poned ;  the  vesting  is  not  to  be  postponed,  for,  except  by  refer- 
ence to  the  death  of  the  person  whose  next  of  kin  you  daim 
to  be,  the  statutes  can  have  no  application:  Cahle  v.  Cable 
and  Wheeler  v.  Adams; — ^two  cases  which  must  necessarily 
be  overruled,  if  the  Plaintiflf's  construction  be  adopted. 

But,  in  any  case,  the  Defendant  LMer  must  be  entitled 
to  the  moiety  bequeathed  to  the  next  of  kin  of  the  testa- 
tor's wife.  For  if  the  testator  refers  to  the  period  of  his 
wife's  death,  then  Sarah  only  answers  that  description, — ^if 
to  the  period  of  distribution,  then  the  statute  can  have  no 
bearing  upon  the  matter.  The  gift  over  is  void  from  un- 
certainty. There  is  an  intestacy  as  to  that  moiety.  The 
two  daughters  take  equally,  and  LUler,  as  their  representa- 
tive, is  now  entitled. 


Mr.  WiUcocky  Q.C.,  was  then  heard  for  the  Plaintifl&; 
and  Mr.  James,  Q.  C,  for  the  Defendant  Samuel  Wharton, 

(a)  16  Beav.  507.  (b)  17  Id.  417. 
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and  Mr.  Kenyan  for  the  Defendant  Martha  Wood,  both        1858. 
claiming  in  the  same  interest  with  the  Plaintiflfe.  Wharton 

V. 

Babksb. 

Mr.  Rolt,  Q.  C,  replied.  Ar^^^t. 

[The  following  cases  were  also  cited:  Seifferth  v.  Bad- 
ham  (a),  Lasbury  v.  Newport  (b),  Bird  v.  Luckie  (c), 
Pearce  v.  Vincent  (d),  Urquhart  y.  UrquhaH(e),  Har- 
rington V.  Harte(f),  Jenkins  v.  Oower(g),  Baines  v. 
Ottley(h),  Spink  v.  Levd8(i),  PhUpa  v.  Evans  (k),  In  r^ 
Barber's  WiU(l),  Baldwin  v.  Rogers  (m),  Say  v.  Creed  (n), 
Clapton  V.  B%dmer(p),  Starr  v.  Newberry  (pi),  and  Bullock 
V.  2)owm(g).] 

Judgment  reserved. 


Vice-Chancellor  Sir  W.  Page  Wood,  after  stating 
the  facts,  proceeded  as  follows: — 

The  question  I  have  to  determine  is,  who  are  meant  by 
the  testator  when  he  speaks  of  ''  the  person  or  persons  who 
shall  then  be  considered  the  next  of  kin  and  personal  re- 
presentative or  representatives"  of  himself  and  of  his  late 
wife  respectively,  "agreeable  to  the  order  of  the  Statutes  of 
DistribuJLion.'' 


April  30(^ 
Judgment, 


Upon  this  question,   no  one,  attending  simply  to  the 


(a)  9  Beav.  370. 
{b)  Id.  376. 
(c)  8  Hare,  301. 
((/)  2  Kee.  230. 
le)  13  Sim.  613. 
(/)  Cox,  131. 
(g)  2  Coll.  537. 
(A)  1  My.  &  K.  465. 
(0  3  Bro.  C.  C.  355. 


(k)  4  De  G.  &  Sm.  188. 
(0  1  Sm.  &  Giff.  118. 
(m)  3  D.  M.  G.  656. 
(it)  5  Hare,  580. 
(o)  5  My.  &  Cr.  108. 
(/>)  23  Beav.  436. 
(q)  Rolls,  not  reported,  and 
under  appeal. 
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terms  of  the  will,  aod  unembarrassed  by  the  dedsions  pro- 
nounced in  ffimilar  eases,  could  entertain  any  doubt  Some 
of  those  decisions,  however,  appeared  to  render  the  point 
obscure,  and,  accordingly,  I  have  carefully  examined  all 
that  were  cited  in  the  course  of  the  argument,  and  many 
others  also,  amounting  to  some  thirty  or  forty  in  number, 
but  without  finding  any  authority  sufficiently  strong  to 
justify  me  in  commg  to  a  decision  oontnury  to  that  whidi 
was  the  maniiCest  intention  of  this  testator. 

The  result  of  the  fiuthorities  appears  to  me  to  be  what  I 
am  about  to  state. 

In  the  first  place,  I  find  it  decided  by  a  continuous 
stream  of  authority,  interrupted  a  little  possibly  by  some 
decisions  of  Sir  John  Leach{a),  that,  where  there  is  a  limit- 
ation by  will  to  one  for  life,  and,  after  his  decease,  then  to 
the  next  of  kin  of  the  testator,  those  who  are  to  take  under 
the  designation  **  next  of  kin'"  are  the  perscms  who  answer 
that  description  at  the  death  of  the  testator,  and  not  those 
who  answer  that  description  at  the  death  of  the  tenant  for 
life;  in  accordance  with  the  broad  principle  of  construction, 
by  which  all  gifts  to  a  class,  following  after  a  bequest  for 
life  in  the  same  property,  vest  immediately  upon  the  death 
of  the  testator,  subject  only  to  the  superadded  rule  ap- 
plicable to  certain  classes  of  relations,  that,  although  the 
class  is  to  be  so  far  ascertained  at  the  death  of  thd  testator 
as  to  comprise  all  such  persons  as  may  then  be  members,  it 
will  open  to  admit  all  such  new  individuals  as  may  be  in- 
troduced into  it  during  the  continuance  of  the  tenancy  for 
life  or  other  limited  interest,  and  previously  to  the  time 
fixed  for  distribution.  The  vesting  takes  place  immediately 
on  the  death  of  the  testator,  but,  during  the  interval  be- 
tween that  event  and  the  period  fixed  for  distribution,  the 

(a)  See  Briden  v.  Hewlett,  2  My.  &  K.  90,  and  BuUer  v.  BiukneU, 
3  Id.  232. 
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shares  so  vested  are  liable  to  be  divested,  as  regards  the 
quantum  of  iDt^!^t^  in  proportion  as  new  individuals  are 
introduced  into  the  dass. 

That  being  the  first  rule  as  to  gifts  by  will  to  the  testa- 
tor's next  of  kin,  preceded  by  a  previous  life  interest  given 
by  the  will  in  the  same  property,  the  next  rule  that  I  find 
established  by  the  authorities  is,  that  the  mere  circiun- 
stanoe  that  the  person  to  whom  such  previous  li&  interest 
is  bequeathed  by  the  vrill  is  also  a  member  of  the  dass 
who  answered  to  the  description  of  next  of  kin  of  the  testa- 
tor at  the  time  of  the  testator's  death,  does  not  prevent  the 
first  rule  from  applying.  Where  the  person  to  whom  such 
previous  life  interest  is  bequeathed  by  the  will  is  the  only 
individual  so  answering  to  that  description,  the  authorities 
have  not  been  quite  so  dear  as  to  the  construction  to  be 
put  upon  the  gift  ov^r.  But  as  to  the  rest,  the  rules  of  the 
Court  are  clear.  Neither  the  circumstance  of  there  beizig  a 
previous  bequest  for  life  or  other  limited  period,  nor  the  cir- 
cumstance of  the  person  to  whom  that  previous  bequest  is 
made  being  also  one  of  the  next  of  kin  of  the  testator  at 
the  time  o[  his  death,  will  prevent  the  Court  from  holding 
that  the  time  at  which  the  class  is  to  be  ascertained  is 
the  time  of  the  testator's  death,  and  not  that  fixed  by  the 
will  as  the  period  for  distribution. 
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Such  being  the  general  rules,  their  application  can  only 
be  prevented  by  a  clear  indication  in  the  will,  that,  in  the 
particijdar  limitation  in  question,  the  testator  did  not  intend 
them  to  be  applied.  For  this  purpose,  the  intention  must  be 
shown  in  language  clear  and  unambiguous.  Mere  words  of 
futurity  are  ins\iffident  As  to  this,  some  of  the  authorities 
have  gone  very  far.  A  gift  "to  one  for  life,  and  afterwards  to 
those  who  shall  be  my  next  of  kin"  (and  not  'who  then  ehall 
be  my  next  of  kin')  has  been  hdd  not  to  be  sufficiently  dear 
and  unambiguous  to  prevent  the  rule  from  applying,  Lord 
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Thurlow  saying,  that  all  dispositions  by  will  are  neoeesarily 
future.  The  first  case  so  decided  by  Lord  Thurlow  is 
that  of  Rayner  v.  Mowbray  (a),  which  is  certainly  a  very 
strong  decision,  but  it  has  since  been  recognised  as  sound 
law.  In  that  case,  there  was  a  devise  of  real  estate  in  trust 
for  the  testator's  wife  for  life,  and  after  her  decease  in  trust 
to  sell,  and  "  to  divide  and  pay  the  moneys  arising  from  the 
sale  to  and  among  all  and  every  such  person  and  persons 
who  shall  appear  to  be  related  to  me  only,  share  and  share 
alike;  and  that  such  person  or  persons  shall  prove  himself 
herself,  or  themselves  entitled  to  the  same  in  six  months 
after  my  said  estates  shall  be  so  sold  as  aforesaid;*'— cer- 
tainly very  strong  words  in  favour  of  the  construction 
that  the  period  for  ascertaining  the  class  was  to  be  subse- 
quent to  the  death  of  the  testator.  But  Lord  Thurlow 
held  the  time  of  the  testator's  death  to  be  the  time  when 
the  class  must  be  ascertained.  He  said,  ''The  difficulty 
was,  how  to  construe  the  word  relations  but  by  a  re- 
ference to  the  Statute  of  Distributiona  If  it  was  a  recent 
matter,  there  might  be  a  doubt;  but  he  took  the  statute  to 
be  declaratory  of  the  old  law  ....  Though  the  distribu- 
tion is  deferred  to  the  death  of  the  wife,  that  does  not  pre- 
vent the  interests  from  vesting  at  the  death  of  the  testator." 
That  was  the  conclusion  which  Lord  Thurlow  came  to 
upon  the  language  of  the  will  then  before  him  ;  and  the  de- 
cision is  certainly  a  strong  authority  as  to  the  necessity  of 
language  plain  and  admitting  of  but  one  interpretation,  in 
order  to  prevent  the  rule  from  operating. 


I  will  now  take  a  leading  case  of  the  opposite  descrip- 
tion, in  which  the  language  of  the  will  was  held  sufficiently 
clear  for  this  purpose  to  prevent  the  operation  of  the  rule ; 
and  it  is  one  which,  as  it  seems  to  me,  must  govern  my  de- 
cision upon  the  language  of  the  will  now  before  me.  It  is 
that  of  Long  v.  BlackallQ}),  before  Lord  Loughborough; 


(«i)  3  Bro.  C.  C.  234. 


(6)  3  Ves.  486. 
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and  the  deoision  derives  additional  importance  from  the 
circumstance  of  its  having  been  approved  of  by  Lord 
Alvcmley  in  Holloway  v.  HolUyway{a),  which  has  been 
looked  upon  as  a  leading  decision  the  other  way.  In 
Long  V.  BlackaXL  the  testator  bequeathed  leasehold  pro- 
perty in  remainder  to  trustees,  in  trust  for  the  child  with 
which  his  wife  was  then  enceinte,  in  case  it  should  be  a 
son;  and  after  the  decease  of  such  son,,  then  in  trust  for 
such  issue  male  as  at  the  time  of  his  death  should  be  his 
heir  at  law ;  and  in  case  at  the  time  of  the  death  of  such 
child  there  should  be  no  such  issue  male,  then  the  trustees 
should  be  possessed  of  the  premises  in  trust  for  such 
persons  as  should  iJieTi  be  the  legal  representatives  of  him 
the  said  testator — ^words  almost  identical  in  effect  with 
those  in  the  will  before  me,  except  that  I  have  here  the 
expression  "  the  persons  that  shall  then  he  considered" 
instead  of  the  persons  **  that  shall  then  be,"'  as  to  which  I 
shall  speak  presently.  Lord  Loughborough  held,  that  there 
was  no  one  who  could  take  but  the  next  of  kin  at  the  tjme 
of  distribution.  He  says,  "  The  testator  altered  a  very  sen- 
sible part  of  his  will,  which  is  vastly  strong,  for  it  proves 
he  thought  upon  it,  and  had  some  decided  meaning '' 
(the  will  had  been  altered,  having  originally  stood  as  the 
Lord  Chancellor  goes  on  to  describe) :  ''  His  first  thoughts 
were  very  sensible,  to  give  the  absolute  interest  to  his  son, 
in  case  the  entail  could  not  take  effect  In  making  that 
alteration,  which  he  did  with  deliberation,  not  suffering 
his  son  to  take  this  remainder  after  all  the  particular  pur- 
poses were  exhausted,  it  is  quite  impossible  he  should 
mean  it  to  vest  in  his  wife,  transmissible  to  those  who 
should  become  her  legal  representatives.  It  would  be  too 
much  conjecture,  to  apply  the  words  to  an  heir  at  law 
particularly  upon  leasehold  property.  There  is  nobody,  I 
think,  who  can  take  it  but  the  next  of  kin  at  the  time  of 
distribution.  He  certainly  meant  to  keep  it  in  his  blood. 
(a)  5  Ves.  399. 
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He  could  not  mean  it  should  be  as  if  he  had  not  disposed 
of  it  clearly/'  Lord  Loughborough's  view  there  is  some- 
what different  from  that  which  I  adopt  of  the  case  before 
me.  But  I  agree  with  what  is  there  said,  that  when  a 
testator  has  taken  such  pains  to  declare  a  trust  in  cer- 
tain events  for  persons  answering  a  particular  designation, 
he  could  not  have  meant  it  to  go  as  if  he  had  not  made 
any  disposition  of  it  at  alL  He  must  have  meant  it  for 
some  one  besides  those  to  whom  the  law  would  have  given 
it  in  case  he  had  died  intestate. 


That  being  the  view  taken  of  the  will  in  Lo^  v. 
BlackaU  by  Lord  Loughborough,  in  Holloway  v.  HoUoway, 
which  has  been  looked  upon  as  a  leading  authority  in 
favour  of  the  opposite  view,  I  find  Lord  Alvamley  per- 
fectly concurring  in  Lord  Loughborough's  judgment.  There 
the  testator  bequeathed  50002.  in  trust  for  one  of  his 
daughters,  and  after  her  decease  for  such  children  as  she 
should  leave  at  her  decease.  And  in  case  she  should  die 
having  no  child,  then,  as  to  10002.,  in  trust  for  her 
executors;  and  as  to  the  remaining  40002.,  in  these 
words : — "  In  trust  for  such  person  or  persons  as  shall 
be  my  heir  or  heirs  at  law."  Lord  Alvanley  held,  that 
the  40002.  vested  in  three  daughters  of  the  testator  who 
were  his  co-heiresses  and  next  of  kin  at  his  death.  What 
he  says  is  this,  *'  The  question  arises  upon  a  very  doubtful 
clause.  Unquestionably,  it  is  competent  to  a  testator,  if 
he  thinks  fit,  to  limit  any  interest  to  such  persons  as  shall 
at  a  particular  time  named  by  him  sustain  a  particular 
character.  The  only  question  is,  whether,  upon  the  true 
construction  of  this  codicil,  it  must  necessarily  be  intended 
he  did  not  mean  by  these  words  what  the  law  primd.  fecie 
would  strictly  speaking  intend — ^heirs  at  law  at  the  time 
of  his  death.  A  testator  certainly  may  by  words  properly 
adapted  show,  that,  by  such  words,  persona  designata, 
answering  a  given  character  at  a  given  time,  is  intended. 
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But  prim&  facie  these  words  must  be  understood  in  their 
legal  sense,  unless  by  the  context  or  by  express  words  they 
plainly  appear  to  be  intended  otherwise.  In  this  case  these 
words  are  not  necessarily  confined  to  any  particular  time, 
nor  from  the  nature  of  the  gift  is  there  any  necessary  in- 
ference that  it  should  not  mean  what  the  law  would  take  it 
to  mean,  heirs  at  the  death  of  the  testator/'  Then  he  says» 
'^  It  is  not  like  the  case  of  Long  v.  BlackaM.  The  words 
there  put  it  out  of  the  power  of  the  Court  to  put  upon  it 
any  other  interpretation,  though  it  was  much  contended 
that  it  meant  at  the  death  of  the  testator.  In  that  case, 
the  word  'then'  plainly  proved  that  the  personal  repre- 
sentatives at  the  time  of  the  death  were  not  intended,  and, 
if  that  word  had  not  occurred,  there  was  a  great  deal  to 
show  it  could  not  be  the  intention;  and  that  applies  here, 
for  there  the  wife  was  his  executrix,  and  it  would  have  been 
a  strange  circuitous  way  of  giving  it  to  her.''  And  again 
he  says,  further  on,  **  Long  v.  Blackall  has  that  very 
leading  distinction  from  this  case,  upon  the  word  '  then,' 
that  there  could  be  no  doubt  personal  representatives  at  a 
given  time  were  intended;  I  must,  therefore,  hold,  that  if 
that  word  had  not  occurredi  the  judgment  of  the  Lord 
Chancellor  would  not  have  been  such  as  it  was;  but,  as 
it  is,  I  perfectly  concur  in  that  judgment,  together  with  the 
argument  from  the  circimistances."  He,  therefore,  considers 
the  occurrence  of  the  word  "  then  "  in  the  will  in  Long  v. 
Blackall,  in  the  context  in  which  it  occurred,  and  in  the 
sense  in  which  it  was  used,  as  the  turning  point  of  the 
decision. 


JudgmtnL 


Then  came  a  valuable  decision  at  common  law  in  the 
case  of  Doe  v.  Law8on{a),  where  the  same  question  arose 
upon  a  devise  of  real  estate  to  the  testator's  natural  son, 
followed  by  these  words: — "And  from  and  after  his  decease, 
then  I  give  and  devise  the  said  premises  unto  the  said  last- 

(a)  3  East,  278. 
KK  2 
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mentioned  trustees  and  their  heirs,  for  and  amongst  such 
person  and  persons  as  shall  appear  and  can  be  proved  to  be 
my  next  of  kin,  in  such  parts  and  proportions  as  they  would 
by  virtue  of  the  Statutes  of  Distribution  have  been  entitled 
to  my  personal  estate  if  I  had  died  intestate;'' — which  is  said 
here  to  be  the  meaning  of  the  words  "agreeable  to  the  order 
of  the  Statutes  of  Distribution^'  occurring  in  this  wilL  And 
in  a  subsequent  clause,  not  so  strong,  there  was  a  gift  of  the 
residue  of  his  estate  and  effects,  as  to  one  moiety,  "to  be 
divided  amongst  my  next  of  kin  according  to  the  Statutes 
of  Distribution/'  The  counsel  who  argued  in  support  of 
the  proposition,  that  the  persons  intended  were  such  as 
were  the  testator's  next  of  kin  at  the  time  of  his  death,  and 
not  such  as  were  his  next  of  kin  at  the  time  when  the  con- 
tingency happened,  in  the  course  of  his  reply,  distinguished 
the  case  from  that  of  Long  v.  Blackcdl  by  the  absence  of 
the  word  "then."  Lord  EUenborough,  in  giving  judgment, 
said  this: — ''The  case  is  suffidentiy  clear  not  to  require 
any  further  argument.  The  limitation  over  is  to  such 
person  and  persons  as  shall  appear  and  can  be  proved  to  be 
his  next  of  kin,  in  such  parts  and  proportions  as  they  would 
by  virtue  of  the  Statutes  of  Disiriinitioii,  have  been  eTUiUed 
to  his  personal  estate  if  he  had  died  intestate/'  Those 
words  are  certainly  veiy  strong,  and  form  a  marked  dis- 
tinction between  the  will  in  that  case  and  the  bequest  with 
which  I  have  to  deal  Lord  EUevJborough  continues: — 
"  Now,  when  would  they  have  been  entitled  to  his  personal 
estate  if  he  had  died  intestate  ?  At  the  time  of  his  death. 
Then  the  distribution  must  be  made  at  such  a  time  as  will 
best  meet  the  words  of  the  will,  which  is  at  his  death,  when 
the  titie  by  intestacy  accrues,  and  must,  therefore,  be  made 
amongst  those  persons  who  would  then  have  been  entitled 
to  share  if  he  had  died  intestate,  or  to  their  representatives. 
As  to  the  words  of  description  used  being  in  the  future^ 
words  to  postpone  the  vesting  in  possession  of  an  interest 
are  naturally  prospective.     It  could  not  be  clear  to  the 
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testator  himself  who  would  take  under  the  description  at 
the  time  of  his  death,  nor  would  it  so  appear  to  the  trustees 
till  after  Wilson* 8  death  "  (WUaon  was  the  tenant  for  life) 
''and  inquiry  mada  This,  I  think,  is  the  plain  and  natural 
meaning  of  the  worda  But  this  construction  is  also  sup- 
ported by  the  case  of  Rayner  v.  jU<ywbray(a).  There  the 
distribution  was  not  to  take  effect  till  after  the  death  of 
the  wife,  but  yet  it  was  referred  to  such  persons  as  would 
have  been  entitled  to  share  at  the  death  of  the  testator 
imder  the  Statutes  of  Distribution.  And  there,  too,  the 
proof  of  relationship  was  to  be  made  after  the  determinar 
tion  of  the  life  estate,  and  for  siz  months  after  the  sub- 
sequent sale  of  the  property.  The  same  objection  might 
be  made  there  as  here,  that  the  inquiry  was  to  be  made  at 
a  ftiture  time ;  but  still  it  was  holden  to  relate  to  such  as 
were  entitled  at  the  time  of  the  testator's  deatL  It  is 
true,  that  there  did  not  occur  in  that  case  the  giving  of  an 
estate  for  life  to  one  who  was  also  entitled  to  a  share  of 
the  remainder  over  in  fee ;  but  I  see  no  inconsistency  in 
that — at  least  not  sufficient  to  get  rid  of  the  plain  meaning 
of  words.''  Lord  EUenhorough  does  not  advert  to  the 
omission  of  the  word  "  then  "  in  the  sense  in  which  it  was 
used  in  Lorig  v.  BlackaU.  But  Mr.  Justice  Oroae  says 
this: — "Rules  for  construing  wills  are  laid  down  as  the 
best  method  for  getting  at  the  intention  of  the  testator. 
The  case  of  Rayner  v.  Mowbray  furnishes  a  rule  of  this 
sort,  founded  in  good  sense,  and  it  applies  so  closely  to  the 
present,  that  only  one  distinction  has  been  attempted  to  be 
made  between  them,  and  that  one,  I  may  say,  has  been 
answered  by  the  other  case  oi  Masters  v.  Hooper  (h),  where 
an  estate  for  life  was  previously  given  to  the  party  through 
whom  a  share  of  the  remainder  over  was  claimed  And 
nothing  is  more  common  than  that  an  estate  for  life  should 
be  given  to  one  to  whom  a  remainder  over  in  fee  is  afterwards 
devised.     Great  stress  has  been  laid  on  the  words  'as  ahjoU 
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(a)  3  Bro.  C.  C.  234. 


(h)  4  Id.  207. 
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appear  aad  can  be  proved/  &a  But  the  omission  of  the 
word  *  then,'  which  has  occurred  in  other  cases,  shows  that 
the  trustees  were  not  to  look  to  the  persons  who  should  be 
the  testator's  next  of  kin  at  the  time  when  the  contingency 
happened,  but»  according  to  the  plain  meaning  of  the  words 
used,  to  such  as  were  his  next  of  kin  at  the  time  of  his  death, 
who  alone  were  entitled  to  take  by  the  Statutes  of  Distribu- 
tion," implying  that  if  the  word  "then''  had  so  occurred,  he 
would  have  taken  a  different  view  of  the  construction.  Mr. 
Justice  Lawr&nce  makes  very  similar  remarks;  he  says : — 
"The  question  is,  what  was  the  intention  of  the  testator 
in  adopting  the  words  he  has  used  ?  As  to  which  I  do  not 
know  how  the  construction  put  upon  different  expressions 
used  in  other  wills  can  apply,  unless  inhere  the  cases  have 
laid  down  some  general  rule  of  construction  from  whence 
the  intention  of  a  testator  in  other  cases  falling  within  the 
same  rule  may  be  collected.  It  has  been  urged  in  argu- 
ment, that  if  the  testator  had  intended  to  devise  the 
remainder  over  to  such  as  were  his  next  of  kin  at  the  time 
of  his  death,  he  would,  probably,  have  described  them  by 
name.  Perhaps  his  not  having  so  done  may  have  intro- 
duced some  doubt,  and  his  meaning  might  have  been 
clearer  if  he  had  so  expressed  himself;  but,  in  fSact,  he 
does  describe  the  same  persons  in  another  manner.  The 
persons  to  whom  the  remainder  over  is  limited,  are  to  take 
in  such  proportions  as  they  would  hy  virtue  of  the  Statutes 
of  Diatribviion  have  been  entitled  to  if  he  had  died 
inteatate ;  that,  therefore,  must  refer  to  persons  who  were 
his  next  of  kin  at  the  time  of  his  death."  Mr.  Justice 
Le  Blanc  makes  some  observations  which  may  seem  in 
favour  of  the  construction  contended  for  in  this  case  on  the 
part  of  the  Defendant  Litler : — "  The  question  is,  to  what 
period  the  inquiry  should  refer?  Now,  even  if  the  word 
then  had  been  inserted  in  the  place  where  it  is  contended 
that  it  must  be  implied,  I  am  not  clear  that  the  clause 
would  not  still  have  been  in  favour  of  the  Plaintiff;  for, 
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though  the  distribution  had  been  directed  to  be  made 
amongst  such  persons  as  should  *{hefn  appear/  &a,  it  would 
refer  as  well  to  the  time  when  the  inquiry  was  to  be  made 
— that  is,  when  it  became  necessary  to  make  the  inquiry 
upon  the  happening  of  the  contingency  on  which  the 
limitation  over  was  to  take  effect;  but  still  the  inquiry 
being  directed  to  be  made  of  such  persons  as  wovZd  by 
virtue  of  the  Statutes  of  Distribviion  have  been  entitled 
to  the  teetator^s  personal  estate  if  he  had  died  intestate," 
(these  words  are  in  italics  in  the  report,  and  all  the  judges 
appear  to  have  relied  very  strongly  upon  them),  "that  must 
refer  to  the  time  of  his  death.'' 


1858. 


Judgmenl, 


These  remarks  of  Mr.  Justice  Le  Blanc  are  the  most 
fovourable,  that  I  have  been  ^ble  to  find,  to  the  contention 
of  the  Defendant  LiUer,  except  those  of  the  Master  of  the 
EoUs  in  Wheeler  v.  Ada/ms(a),  in  which,  as  in  Doe  v. 
Lawson,  the  words  "entitled  under  the  Statutes  of  Dis- 
tribution" occurred. 


In  addition  to  these  cases,  which  illustrate  all  that  it  is 
necessary  to  say  on  the  subject,  I  have  also  looked  through 
all  the  more  recent  decisions  upon  the  point,  which  seem  to 
me  to  establish  this  and  no  more : — that  the  operation  of 
the  rule  of  construction,  which  fixes  the  death  of  the 
testator  as  the  time  for  ascertaining  the  persons  to  take 
under  a  bequest  like  the  present,  is  not  excluded  by  the 
mere  circumstance  that  words  of  futurity  are  used,  nor  by 
the  circumstance  that  the  person  to  whom  the  prior  life 
estate  is  given  would  be  one  of  the  class  to  take  if  the 
persons  it  comprised  were  to  be  ascertained  at  the  death  of 
the  testator ;  but  that  the  application  of  that  rule  is  excluded, 
where,  after  a  previous  bequest  for  life  or  other  limited 
interest,  there  is  a  bequest  "  to  those  who  then  shall  be " 
the  next  of  kin  of  the  testator,  although  it  would  seem, 

(a)  17Beav.417. 
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according  to  Mr.  Justice  Le  Blanc,  that  in  the  caae  last 
supposed,  if  the  ulterior  bequest^  instead  of  bdng»  as  there^ 
"to  those  who  then  shall  be  the  next  of  kin,*'  were  "to 
those  who  then  shall  appear  to  be  his  next  of  kin,  in  sudi 
parts  and  proportions  as  they  would  by  virtue  of  the  Statutes 
of  Distribution  have  been  entitled  to  his  personal  estate  if 
he  had  died  intestate,'^  the  rule  would,  again,  become  ap- 
plicable, and  the  death  of  the  testator  would  be  the  period 
for  ascertaining  the  persons  to  take  under  that  designation. 


The  words  with  which  I  have  to  deal  in  the  case  before 
me  are  not  those  put  by  Mr.  Justice  Le  Blcmc.  In  this 
will  the  word  "entitled''  does  not  occur  in  connexion  with 
the  mention  made  of  the  Statutes  of  Distribution,  and  the 
bequest  is  simply  to  those  "who  shall  then  be  considered 
the  next  of  kin  and  personal  representative  or  repre- 
sentatives agreeoMe  to  the  order  of  the  Statutes  of  Dis- 
tribution.*' 

I  have  already  observed,  that,  where  the  person  to  whom 
the  previous  life  interest  is  bequeathed  is  the  sole  individual 
answering  to  the  description  of  next  of  kin  of  the  testator 
at  the  time  of  his  death,  the  authorities  have  not  been  so 
uniformly  consistent  as  to  the  effect  of  that  circumstance 
upon  the  application  of  the  rule  which  fixes  the  time 
of  the  testator's  death  as  the  time  when  the  class  is  to 
be  ascertained.  But  at  the  present  day  I  should  be  bound, 
by  the  decision  of  Lord  Cottenliam  in  Ware  v.  Mow- 
land  {a),  to  hold  that  even  in  such  a  case  the  rule  would 
apply- 


Previously,  however,  to  the  decision  in  Ware  v.  Rowland, 
the  authorities  on  this  point  were  conflicting.  In  Jones  v. 
Colbeck(b)  there  is  a  strong  decision  of  Sir  William  Chrwnt'e 

(fl)  2  Phill.  635. 
(b)  8  Yes.  38.    See  also  MiUer  ▼.  Eaton,  Sir  Geo.  Coop.  272. 
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in  favour  of  the  opposite  contention.  There  the  bequest 
-was  to  the  testator's  daughter  for  life,  and  to  her  children 
at  their  ages  of  twenty-one,  "and  after  the  decease  of  his 
daughter,  and  of  her  children  under  the  age  of  twenty-one, 
the  residuum  was  to  go  and  be  distributed  among  the  testa- 
tor's  relations  in  a  due  course  of  adnunistration/'  Upon  the 
death  of  the  daughter,  who  was  the  testator's  sole  next  of 
kin  at  his  death,  the  residue  was  claimed  by  her  repre- 
sentatives, and  by  the  representatives  Of  deceased  nephews 
and  nieces  of  the  testator,  who  would  have  been  his  next 
of  kin  at  his  death  if  his  daughter  had  not  survived  him. 
Sir  WiUiam  Orcmt,  having  held  that  "relatives"  meant 
"next  of  kin"  under  the  statute,  said  this: — "As  to  the 
claim  of  the  daughter,  it  is  hardly  possible  the  testator 
could  mean  to  describe  an  only  daughter  by  the  terms 
'  my  relations,'  directing  also  tho  residue  to  be  distributed 
among  those  n;lationa  Next,  it  is  impossible  that  ho  could 
take  this  strange  circuitous  method  of  giving  her  the  whole 
residue  in  the  event  of  her  dying  without  issue,  instead  of 
directly  saying  so.  The  relatives  who  were  to  take  in  case 
she  should  die  leaving  no  issue,  or  none  who  should  attain 
the  age  of  twenty-one,  could  not  be  herself,  transmitting 
her  right  to  her  representatives.  Then,  upon  the  claim  of 
the  nephews  and  nieces,  the  testator  clearly  supposed  his 
daughter  was  to  survive  him.  Then  he  knew  she  was  his 
nearest  relation,  at  all  events  one  of  his  relations,  taking 
that  word  in  any  sense.  If,  therefore,  he  intended  to  give 
to  those  who  next  to  her  should  be  his  nearest  relations,  he 
would  not  have  used  an  expression  necessarily  including 
her,  but  would  have  given  expressly  to  the  nephews  and 
nieces,  all  of  whom  are  mentioned  before  as  legatees  under 
that  description,  and  it  would  be  extremely  difficult,  as  I 
have  before  observed,  for  them  to  take  under  the  description 
of  next  of  kin — a  description  which  they  do  not  answer. 
But  if  he  meant  relations  at  the  death  of  his  daughter, 
the  expression  is  very  proper.     It  involves  no  difficulty,  it 
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xequires  no  construction ;  I  am  clearly  of  opinion  he  could 
not  mean  either  the  representativefi  of  his  daughter  or 
those  of  his  nephews  and  nieces.  What  other  sense,  then, 
can  be  put  upon  it  than  that  only  intention  which  makes 
the  whole  perfectly  consistent?"  And  he,  therefore,  held, 
that  the  next  of  kin  of  the  testator  at  his  daughter's  death 
were  the  persons  entitled. 

The  observation,  ''  it  is  impossible  that  the  testator  could 
take  this  strange  circuitous  method  of  giving  his  daughter 
the  whole  residue  in  the  event  of  her  dying  without  children, 
instead  of  directly  saying  so,''  which  I  find  also  in  Lord 
AlvarUey's  judgment  in  Holloway  v.  IfoUovxiy,  is  cer- 
tainly replete  with  good  sense;  but  looking  to  Lord  CoUenr 
Jicmi's  judgment  in  Ware  v.  Rowland,  that  reason  taken 
alone  would  not  be  of  sufficient  weight  to  prevent  the  ap- 
plication of  the  general  rule  of  construction. 

Jones  V.  Colbeck  has  been  cited  as  an  authority  by  Sir 
Jamea  Wigram  in  Say  v.  Creed  (a),  although  he  purposely 
abstained  from  resting  his  own  decision  upon  it.  And  the 
principle  of  Sir  William  Grant's  decision  has  been  acted 
upon  by  the  late  Vice-Chancellor  of  Engla/nd  in  Mimier  v. 
WraithQ)),  although  the  eflfect  of  that  circumstance  is 
somewhat  shaken  by  the  decision  of  the  same  Judge  in 
UrqvJiart  v.  Urquhart,  reported  in  the  same  volume  (c), 
which  I  find  it  difficult  to  reconcile  with  the  former.  But, 
notwithstanding  those  decisions,  I  must  take  it  to  have 
been  decided  by  Lord  CoUenham,  in  Ware  v.  Rowland, 
that,  although  the  person  to  whom  the  interest  of  property 
is  bequeathed  for  life,  with  remainder  to  his  children,  is 
also,  both  at  the  date  of  the  testator's  death  and  of  his  will, 
his  sole  next  of  kin,  that  consideration  will  not  be  of  suffi- 
cient weight  to  prevent  the  Court  from  holding  that  person 
to  be  entitled  under  a  gift  over,  after  the  decease  of  the 


(a)  6  Hare,  589. 


(b)  13  Sim.  52,  63. 


(c)  Id.  618. 
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tenant  for  life  without  leaving  issue,  to  the  testator's  next        1858. 

of  kin, — ^in  other  words,  that  the  testator  meant  to  say,  *'  I 

die  intestate  as  to  the  corpus  if  this  gift  of  it  in  remainder 

to  the  issue  of  the  tenant  for  life  cannot  take  effect."' 

The  reason  for  such  a  construction  being,  that  the  testator 

may  have  contemplated  the  possibility  of  other  persons 

coming  into  existence  between  the  date  of  his  will  and  of 

his  death,  who  in  that  case  would,  at  his  death,  be  his  next 

of  kin,  either  solely  or  jointly  with  the  tenant  for  life;  or 

that  he  may  have  contemplated  the  possibility  of  the  tenant 

for  life  dying  in  his  lifetime  (a). 

In  this  state  of  the  authorities  I  find  it  recognised  in  all 
the  decisions,  that  if,  in  a  gift  to  "  next  of  kin,"  without  re- 
ferring to  their  claiming  as  under  an  intestacy,  the  word 
"then''  occurs  as  an  adverb  of  time,  referring  to  the  death 
of  the  tenant  for  life  or  other  event  fixed  as  the  period  of 
distribution,  that  circumstance  is  conclusive  evidence  that 
the  testator  did  not  intend  the  general  rule  of  construction 
to  apply. 

In  the  cases  before  the  Master  of  the  Bolls  (6),  the  Court 
was  of  opinion,  from  the  context,  that  it  was  not  so  used, 
and  must  of  necessity  be  construed  to  mean  "thereupon" 
"  in  that  event,"  so  as  to  mark  the  conjunction  of  circum- 
stances; but  here  I  am  absolutely  precluded  from  con- 
struing the  word  "then"  in  the  clause  "imto  the  per- 
son or  persons  that  shall  then  be  considered  the  next  of 
kin"  as  marking  the  conjunction  of  circumstances,  by  the 
fact  that  the  same  word  has  previously  been  \ised  in  that 
sense  in  the  earlier  part  of  the  sentence,  "then  I  direct 
that  my  said  trustees,  &a"  So  that  no  possible  sense  can 
be  given  to  the  word  when  it  occurs  the  second  time,  unless 
it  be  read  as  an  adverb  of  time.   Besides,  the  words  "  agree- 

(a)  See  Pearce  v.  Vincent,  2  607,  and  Wheeler  v.  Adams,  17 
Kee.  230.  Id.  417. 

(b)  Cable  v*  CabU,  16  Beav. 
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able  to  the  order  of  the  Statutes  of  Distribution"  occiurriiig 
in  this  will  immediately  after  the  words  "  next  of  kin  and 
personal  representative  or  representatives'"  fidl  very  &i 
short  of  the  expressions  with  which  the  Master  of  the  Rolls 
had  to  deal  in  one  of  those  cases  (a),  "for  such  person  or  per- 
sons as  shall  then  be  the  next  of  kin  and  vxmld  have  been 
entitled  under  the  statutes  in  case  she  had  died  intestata'' 


As  r^;ards  the  bequest  to  the  next  of  kin  of  the  testator's 
deceased  wife,  it  is  true,  that,  according  to  Philpa  Y.EvcmeQi), 
a  bequest  to  the  next  of  kin  of  a  person  who  is  dead  at  the 
date  of  the  will,  must,  under  ordinaiy  circumstances,  receive 
an  interpretation  analogous  to  that  adopted  in  the  case  of  a 
bequest  to  the  testator's  own  next  of  kin,  as  regards  the 
period  of  ascertaining  who  are  the  persons  intended ;  and  if 
there  be  nothing  in  the  context  to  make  the  words  appli- 
cable to  a  dass  to  be  ascertained  at  any  other  time  than 
that  of  the  testator's  death,  those  who  at  the  testator's 
death  are  the  next  of  kin  of  the  deceased  person  named 
in  the  will  would  naturally  be  the  persons  to  tak&  But 
here  I  have  two  circumstances,  which  appear  to  me  to 
take  the  present  case  out  of  the  application  of  that  rule. 
I  have,  in  the  first  place,  the  fact^  that  at  the  date  of  the 
will  the  sole  next  of  kin  of  the  deceased  wife  was  her 
daughter,  so  that  the  class  was  one  which  could  not  be 
increased  if  she  survived  the  testator;  and  there  being 
already  a  bequest  to  her  for  life,  if  the  gift  over  in  the 
event  of  her  dying  without  leaving  issue  had  also  been 
intended  for  her,  it  would  have  been  only  natural  for  the 
testator  to  say  so  in  so  many  words,  instead  of  adopting 
the  circuitous  mode  of  expression  which  I  find  in  his  wilL 
I  have,  in  the  second  place,  the  circumstance,  that  the  word 
"  then "  is  clearly  used  as  an  adverb  of  time,  referring  to 
the  death  of  the  survivor  of  the  testator's  two  daughters 
without  leaving  lawful  issue ;  and  with  regard  to  the  expres- 
sion '*who  shdll  then  be  considered"  I  cannot  hold  the 


(a)  Wheeier  v.  Adams, 


(b)  4  De  G.  &  Sm.  188. 
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force  of  the  word  "then''  as  an  adverb  of  time  to  be  ex- 
hausted by  construing  it,  as  Mr.  Justice  Le  Blcmc  sug- 
gests (a)  such  an  expression  must  be  construed,  as  denoting 
the  time  when  the  inquiry  is  to  be  made.  To  hold,  as 
was  contended  in  argument,  that  the  parties  to  take  were 
to  be  ascertained,  and  to  take  vested  interests  immedi- 
ately at  the  death  of  the  testator,  and  that  all  the 
testator  meant  by  this  expression  was,  that  you  were  not 
to  take  the  trouble  of  considering  who  they  were  until 
the  death  of  the  surviving  tenant  for  life  and  the  failure 
of  the  issue  taking  imder  the  previous  bequest,  would  cer- 
tainly be  a  very  forced  and  unnatural  construction  to  put 
upon  the  terms  of  this  will 


Jmigmmi, 


The  case  appears  to  me  to  be  the  converse  of  that  to 
which  Vice-Chancellor  Knight  Bruce' a  observations  were 
applied  in  Bird  v.  Luckie(b).  Concurring  with  what  is 
there  said  by  the  Vice-Chancellor,  citing  Mr.  Justice  Dam- 
pier  in  Driver  v.  FranJc{c),  that  plain  words  are  not  to  be 
deprived  of  their  obvious  meaning  merely  because  that 
meaning  may  lead  to  a  result  which  would  be  capricious 
and  eccentric,  I  think  the  words  here  are  plain  in  favour 
of  a  construction  which  is  neither  eccentric  nor  capricious, 
and  the  question  is,  whether  the  insertion  of  this  expression 
"considered  as" — an  expression  which,  to  say  the  most,  is 
only  ambiguous — should  induce  me  to  attach  to  those  plain 
words  a  meaning  introducing  eccentricity  and  caprice, 
which,  if  construed  according  to  their  obvious  meaning, 
those  words  would  not  involve;  for,  to  hold  that  the  testator, 
after  giving  a  life  interest  to  his  daughter  with  remainder 
to  her  issue,  intended  by  this  circuitous  mode  of  expression 
to  give  the  whole  to  that  daughter  in  the  event  of  her 
dying  without  issue,  would  certainly  be  capricious  and 
eccentric.     Had  the  expression  been,  "who  shall  then  be/' 


(a)  Doe  V.  Lawson,  3  East,  292.  (6)  8  Hare,  301. 

(c)  3M.  &Scl.  31. 
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instead  of  ''who  shall  then  he  considered^"  the  eonstrao- 
tion  would  have  been  perfectly  clear;  and  I  cannot  think 
the  insertion  of  that  doubtful  expression  sufficient  to  alter 
a  construction  which  otherwise  is  clear  and  imambiguou& 

Some  portion  of  the  reasoning  I  have  pursued  in  reference 
to  the  share  bequeathed  by  the  testator  in  this  case  to  his 
wife's  next  of  kin,  applies  more  strongly  to  that  share  than 
it  does  to  the  share  he  has  bequeathed  to  his  own  next  of 
kin ;  but^  having  arrived  at  the  conclusion,  upon  the  whole 
scope  and  intention  of  the  will,  that  by  the  next  of  kin  of 
his  wife  he  meant  to  denote  the  next  of  kin  living  at  the 
decease  of  the  surviving  tenant  for  life,  I  must  adopt  a  like 
construction  in  reference  to  the  gift  to  his  own  next  of  kin, 
the  position  of  the  two  bequests  in  immediate  connection 
with  each  other  showing  clearly,  as  it  seems  to  me,  that 
the  testator  intended  to  fix  the  same  period  in  each  case 
for  ascertaining  who  were  the  parties  to  taka 

This  being  my  view  of  the  construction  of  the  two  bequests, 
the  argument  must  be  resumed. 


The  argument  was  then  resumed  upon  the  questions  of 
fact  involved  in  the  first  and  second  paragraphs  of  the 
certificate. 


Jidy  nth.  The  certificate  was  eventually  confirmed,  and  there  being 

an  intestacy  as  to  the  moiety,  which,  according  to  the  fore- 
going decision,  was  bequeathed  to  such  persons  as  were  the 
testator's  own  next  of  kin  at  the  decease  of  his  surviving 
daughter,  the  Court  declared  that  the  Defendant  LiUer^  as 
personal  representative  of  both  the  testator's  daughters,  was 
entitled  to  that  moiety;  and  that  the  Plaintiff  and  the 
Defendants  Siimuel  Whaiion  and  Martha  Wood-y  as  the 
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persons  who,  at  the  decease  of  the  testator's  surviving 
daughter,  were  the  next  of  kin  according  to  the  Statutes 
of  Distribution  of  the  testator's  deceased  wife  Sarah,  were 
entitled  to  the  moiety  by  the  will  bequeathed  to  the  last- 
mentioned  next  of  kin. 


JudgmemL 


ROBINSON  V.  PRESTON.  March^nd 

joLNN  foster,  and  her  sister  Nanny  Foster,  were  stoek^Money 

devisees  as  tenants  in  common  of  certain  lands,  producing  ^^  yaJes^ 

a  yearly  rental  of  800Z.  and  upwards,  the  rents  of  which  Tenancy  m 

were  paid  as  they  fell  due  to  the  credit  of  an  accoimt  Joint  Tenancy 

opened  in  their  joint  names  at  the  Craven  Bank  at  Settle.  ship. 

The  two  sisters  were  of  about  the  same  age,  resided  together,  suni8"^tock 

and  kept  a  common  establishment.     Both  drew  drafts  on  purchased  in 

the  joint  names 

the  bank  as  they  had  occasion ;  and  the  bankers  were  in  the  of  two  sisten, 

habit  of  investing  portions  of  the  balances  standing  to  to  their  j<Sr 

the  credit  of  their  joint  account  in  the  purchase  of  stock  J^^f^*^®^' 

in  their  joint  namea  ^^  under  the 

circnmstanoes, 
to  belong  to 

Ann  died  in  March,  1855,  having,  by  her  will,  devised  S^^^** 
and  bequeathed  all  her  real  and  personal  estate  and  effects  potwithstand- 

'■^  *  ^  ing  they  had 

to  her  sister  Nanny  Foster  for  life,  and  she  appointed  the  contributed 
Plaintiffs  executors  of  her  will.  ^urt booking 

(inter  alia)  to 
the  source 
whence  the  funds  were  derived,  viz.  rents  of  land  of  which  the  two  were  tenants  in  conunon. 

As  to  the  effect  of  a  payment  of  moneys,  in  which  two  or  more  persons  are  interested  as 
tenants  in  common,  to  their  joint  account  at  a  banker's,  without  more — QtMsre. 

The  rule  as  to  the  investment  of  moneys  in  the  names  of  two  or  more  persons  in  the  pur- 
chase of  property  is  this: — If  invested  in  unequal  shares,  the  purchasers  remain  tenants  in 
common  of  the  purchased  property;  if  in  equal  shares,  and  the  matter  on  the  face  of  it  pur- 
ports to  be  a  joint  tenancy,  it  is  considered  by  this  Court  to  be  a  joint  tenancy,  and  no  equity 
is  supposed  to  intervene  by  which  it  can  be  reduced  to  a  tenancy  in  common. 

Harris  v.  Fergv88(m  (16  Sim.  308)  explained. 
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1858.  At  the  death  of  Ann,  15002.  3  per  cent  Consols  and 

50002.  New  3  per  Cents.,  being  the  amoont  of  the  sums 
of  stock  purchased  bj  the  bankers,  as  mentioned  above, 
were  standing  in  the  joint  names  of  herself  and  her  sister 
NoAnny  in  the  books  of  the  Bank  of  England.  A  snm  of 
lOOOZ.,  which  had  been  drawn  in  like  Hianner  from  their 
joint  account  at  the  Craven  Bank,  was  secured  to  both 
ladies  by  a  mortgage  to  them  of  real  estate  as  tenants  in 
common,  the  covenant  of  the  mortgagor  being  for  payment 
of  the  mortgage  money  and  interest  to  the  mortgagees  in 
equal  moieties,  and  the  instrument  containing  a  declaration 
tliat  the  two  ladies  would  hold  as  tenants  in  common ;  and 
there  was  also  a  balance  at  the  Craven  Bank  to  the  credit 
of  their  joint  account  amounting  to  3173Z.  188.  lOd,  and 
cash  in  the  house  in  which  they  resided  amounting  to 
6722.  108.  2id 

In  November,  1855,  Nomny  was  found  a  lunatic ;  and  in 
1857  she  died. 

Doubts  having  been  raised  by  the  report  of  the  Master 
in  Lunacy  as  to  whether,  at  the  death  of  Ann,  the  sisters 
were  tenants  in  common  or  joint  tenants  of  property  of 
which  at  her  death  they  appeared  to  be  in  joint  ownership, 
the  Plaintiflfe  now  filed  their  bill  against  the  personal  repre- 
sentatives of  Nanny  Foster,  and  the  committee  of  her 
estate,  praying  that  it  might  be  declared  that  Ann  Foster 
was  at  her  decease,  and  that  the  Plaintifi^  as  her  executors 
were  iiow,  entitled  to  one  equal  moiety  of  the  15002. 
Consols,  and  50002.  New  3  per  Cents.,  aod  of  the  sums  of 
31732.  188.  10c2.  and  5722.  lOs.  2ic2.,  as  well  as  of  the 
10002.  invested  on  mortgage,  and  also  to  a  moiety  of  the 
household  fumitiu*e  and  effects  found  in  the  house  at  the 
time  of  her  decease. 

It  appeared,  that,  before  she  became  of  unsound  mind, 
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and  during  the  lifetime  of  her  sister  Ann,  Nanny  Foster 
had  made  a  will,  dated  1838,  and  containing  the  following 
passage : — ''I  give  and  bequeath  all  my  money,  plate,  and 
linen,  and  my  share  of  all  money  in  the  funds  and  on 
other  securities,  and  of  the  household  furniture,  wine,  car- 
riage, and  all  other  effects,  belonging  jointly  to  my  dear 
sister  Ann  Foster  and  myself,  unto  my  said  sister  An/n 
for  her  own  use  absolutely,  but  charged,  nevertheless,  with 
the  payment  of  all  my  debts,  funeral  and  testamentary 
expenses,  and  the  legacy  of  lOOZ.,  which  I  bequeath  to  the 
trustees  or  treasurer  for  the  time  being  of  the  General 
Infirmary  at  Leeds.  I  also  will  and  direct^  that^  as  soon  as* 
conveniently  may  be  after  the  decease  of  my  sister  Ann 
Foster,  the  sum  of  S50L  stock,  part  of  my  share  of  15002. 
stock  in  the  3Z.  per  cent  Consolidated  Bank  Annuities,  now 
standing  in  the  joint  names  of  my  sister  and  myself,  shall 
be  transferred  into  the  names  of  John  Oeldard  and  John 
Foster."  And  the  testatrix  declared  certain  trusts  of  the 
last-mentioned  legacy. 
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In  a  subsequent  part  of  her  will.  No/any  Foster  had 
described  the  lands,  of  which  she  was  tenant  in  common 
with  her  sister,  as  held  by  them  "jointly.'' 

The  history  of  the  household  furniture  and  effects  did 
not  appear;  but  it  was  stated  that  the  sisters  took  them  as 
next  of  kin  of  their  mother  who  had  died  intestate. 


Mr.  Rdt,  Q.  G,  and  Mr.  Prendergast,  for  the  Plaintifife,      Argumeiu. 
contended,  that  they  were  entitled  to  a  declaration  as  prayed        —"' 
by  the  bill. 


The  two  sisters  must  be  considered  to  have  been  tenants 
in  common  of  the  fiinds  in  question  and  not  joint  tenants. 
VOL.  IV,  L  L 
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There  ytbs,  therefore,  no  survivorship ;  but  a  resulting  trust 
for  each  in  equal  moieties.  The  presumption  in  this  Court 
is  always  against  joint  tenancy,  and  in  fiatvour  of  a  tenancy 
in  common ;  and  even  if  that  rule  were  inapplicable,  and 
the  presumption  were  the  other  way,  the  circumstances  of 
this  ca8e — ^the  source  from  which  the  money  was  deriyed, 
and  the  mode  in  which  the  surviving  sister  speaks  of  it  in 
her  will — ^would  be  sufficient  to  rebut  that  presumption. 


Mr.  WiUcock,  Q.  C,  and  Mr.  Wickms  for  the  Defen- 
dants— 

The  presumption  on  which  the  Plaintiflfe  rely  applies  to 
investments  upon  mortgage,  but  not  to  investments  in  the 
purchase  of  property.  As  regards  the  latter,  the  rule  is, 
that>  where  two  or  more  persons  purchase  property  and 
advance  the  purchase  money  in  uneqvxd  proportions,  aud 
this  appears  on  the  deed  itself,  they  stand  towards  each 
other  in  the  position  of  partners,  and  the  survivpr  will  be 
considered  in  equity  as  a  trustee  for  the  other  in  proportion 
to  the  sums  advanced  by  each;  but  where  two  or  more  pur- 
chase property  and  advance  the  money  in  equod  proportions, 
and  takie  a  conveyance  to  them  and  their  heirs,  they  will  be 
held  joint  tenants  in  equity  as  well  as  at  law ;  for  the  Court 
will  presume  that  they  intended  to  purchase  jointly  the 
chance  of  survivorship — Per  Sir  Joseph  JekyU  in  Lake  v. 
Oib8on(a),  And  the  distinction  in  this  respect  between 
a  mortgage  and  a  purchase  is  well  founded,  for  a  mortgage 
is  simply  a  loan  to  be  repaid. 

But,  besides  this  presumption,  the  circumstances  of  the 
present  case  are  all  in  favour  of  the  conclusion  that  the 


(a)  1  Eq.  Ca.  Ab.  290,  pi.  3 ; 
S.  C,  nom.  Lake  v.  Craddock,  3 
P.  Wms.  158.  They  cited  also 
the  other  cases  on  this  subject 


collected  in  White  &  Tudor*8 
'^  Leading  Cases  in  Equity,"  vol.  L 
pp.  124  &  seq. 
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sisters  intended  a  joint  tenancy.  They  were  residing 
together,  nearly  of  the  same  age,  and  the  chances  of  sorvivor- 
ship  were  equal  They  would  naturally  desire  to  avoid  pro- 
bate and  legacy  duty.  The  mortgage  shows,  that»  when  they 
wished  to  be  tenants  in  common,  they  knew  how  to  express 
that  intention,  and  took  pains  to  do  so  even  where  it  was 
superfluoua  Had  they  intended  to  be  tenants  in  common 
of  the  stock,  or  of  the  money  at  the  banker's,  nothing 
would  have  been  easier  than  to  purchase  the  stock  in 
equal  moieties,  one  in  the  name  of  each  sister,  and,  as 
regards  the  banker's  books,  to  have  separate  account& 
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As  to  the  expressions  in  the  will  of  the  survivor,  even 
there  the  property  is  described  as  "belonging  joiniZy'*  to 
herself  and  her  sister. 

[They  cited  also  Harris  v.  Fergu88<m(a),  to  show,  that, 
where  stock  was  standing  in  the  name  of  two  persons, 
notwithstanding  it  was  purchased  with  money  contributed 
by  them  in  unequal  portions,  the  Coiu*t  had  held  the  sur- 
vivor  entitled  to  the  whole.] 

Mr.  RoU,  Q.  C,  in  reply,  explained,  that  as  the  money 
with  which  the  investments  were  made  in  the  purchase  of 
stock  consisted  of  surplus  rents  in  which  the  two  sisters 
were  interested  as  tenants  in  common,  and  the  ladies  had 
but  one  purse  and  a  common  account  at  their  banker's, 
it  could  not  but  be  contributed  in  equal  portions ;  and  as 
to  the  word  "  jointly ''  in  the  will  of  No/any  Foster  in  re- 
ference to  the  stock,  she  had  used  the  same  expression  in 
reference  to  the  lands,  which  were  clearly  held  by  both  as 
tenants  in  common. 


Judgment  reserved. 


(a)  16  Sim.  308. 
LL  2 
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Vicb-Chancellor  Sir  W.  Page  Wood  : — 

The  question  in  this  case  is,  whether  the  FlaintifiSy  as 
executors  of  Ann  Foster,  are  entitled  to  a  moiety  of  certain 
stocks,  funds,  and  other  property,  which  were  held  under  the 
following  circumstances : — 

It  appears  that  this  lady  and  her  sister  resided  together, 
and  they  were  possessed  of  the  following  property. — ^There 
was  some  household  furniture  and  effects,  the  exact  history 
of  which  does  not  appear ;  it  is  stated  that  they  took  it  as 
next  of  kin  of  their  mother,  in  which  case  that  portion 
would  be  held  by  them  as  tenants  in  common.  There  were 
also  15002.  3  per  cent  Consols,  and  50002.  New  SI.  per  cent 
Annuities,  both  standing  in  their  joint  names;  10002., 
vested  in  their  joint  names  on  a  mortgage,  as  to  which  there 
was  a  declaration  (imnecessary  in  truth)  that  they  would  be 
tenants  in  common ;  a  sum  of  31732.  188.  I0c2.,  standing  in 
their  joint  names,  in  the  books  of  the  Craven  bank  at  Settle  ; 
and  certain  cash  in  the  house,  of  a  considerable  amount. 

The  property  being  thus  situated,  Ann  Foster  died, 
leaving  her  sister  surviving;  and  the  sister  having  since 
died,  the  claim  is  by  the  executors  o{  Ann  to  have  it 
declared  that  the;  are  entitled,  upon  the  groimd  that  she 
was  tenant  in  common  with  her  sister  of  the  property  in 
question. 

The  law  is  settled  as  to  the  investment  of  moneys 
in  the  names  of  two  or  more  persons  in  the  purchase  of 
property.  If  invested  in  unequal  shares,  the  purchasers 
remain  tenants  in  common  of  the  purchased  property  ;  if 
in  equal  shares,  and  the  matter  on  the  face  of  it  purports 
to  be  a  joint  tenancy,  then  it  is  considered  by  this  Court  to 
be  a  joint  tenancy,  and  no  equity  is  supposed  to  intervene 
by  which  it  can  be  reduced  to  a  tenancy  in  common. 


Therefore,  if  this  had  been  a  simple  case  of  so  much 
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money  advanced  by  each  sister,  and  laid  out  in  stock,  then, 
inasmuch  as  the  sisters  were  residing  together,  and  nearly 
of  the  same  age,  and  the  chances  were  nearly  even  as  to 
which  would  be  the  survivor,  the  case  would  have  been  a 
strong  one  in  favour  of  the  presumption,  that  there  might 
be  a  desire  on  the  part  of  both  ladies  to  avoid  probate  and 
legacy  duty,  and  to  that  end  that  there  should  be  an  actual 
joint  tenancy. 
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But  the  circumstances  of  the  case  are  peculiar. 

In  the  first  place,  the  property  has  all  arisen  in  this  way : 
The  ladies  were  tenants  in  common  of  certain  freehold 
lands ;  and  the  money  which  was  at  the  banker's  and  the 
money  which  had  been  invested  in  these  several  securities, 
appear  to  have  been  the  rents  of  those  lands,  which  had 
been  paid  into  the  banker's  to  their  joint  account 

On  one  occasion  when  the  investment  was  made  in  the 
form  of  a  mortgage,  there  was  an  express  declaration  by  the 
ladies  that  they  were  to  be  tenants  in  common  of  the  mort- 
gage security — a  declaration  which,  as  it  was  observed  in  the 
argument,  was  imnecessary,  inasmuch  as  in  the  case  of  Petty 
V.  Sty  ward  {a),  one  of  the  earliest  authorities,  it  was  held 
that  a  mortgage  taken  by  two,  although  in  equal  shares,  is  a 
tenancy  in  common.  Perhaps  the  groimd  of  the  distinction 
in  this  respect  between  a  mortgage  and  a  purchase  is  not 
particularly  clear ;  but  it  has  been  settled,  and  therefore  it 
was  unnecessary  that  any  such  declaration  should  be  made. 
Still  the  fact  of  making  it  indicated,  no  doubt,  the  intention, 
and  showed  what  was  their  desire,  at  all  events  with 
reference  to  that  portion  of  their  savings. 


Besides  that,  there  is  the  additional  circumstance,  that 
(a)  1  Ch.  Rep.  31. 
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^  1858.        the  lady  who  happened   to  be  the  survivor,  before  her 
RoBiireoM     lunacy,  made  her  will,  part  of  which  was  in  these  woids — 


V. 
PHE8TON. 

Judgment, 


[His  Honour  read  the  passage  from  the  will  as  above, 
and  proceeded — "] 

Now,  as  far  as  that  will  goes,  it  is  plain  that  tiie  testatrix 
considers  herself  as  having  an  interest  not  only  in  the 
furniture — which,  if  the  furniture  was  really  held  by  the 
two  sisters  as  tenants  in  common,  would  be  an  additional 
reason  for  looking  upon  the  will  as  indicating  her  impression 
that  the  whole  of  the  property  was  thus  held — ^but  also  in 
*'  all  money  in  the  funds  and  other  securities ; "  she  speaks  of 
"  her  share  "  in  both,  and  treats  both  as  property,  which,  as 
to  her  share  in  it^  she  can  dispose  of  at  her  death,  and 
which  after  her  sister's  death  will  still  form  part  of  her  own 
personal  estate  even  in  the  event  of  her  sister  proving  the 
survivor.  It  is  true,  she  speaks  of  the  whole  as  belonging 
"jointly  **  to  her  sister  and  herself;  but  it  was  afterwards 
called  to  my  attention,  that  she  uses  the  same  expression 
with  regard  to  her  lands,  which  were  not  held  by  the  sisters 
as  joint  tenants,  but  as  tenants  in  common.  I  do  not  think, 
therefore,  that  the  word  "jointly*'  as  used  by  her  in 
reference  to  these  effects  can  be  construed  in  its  proper  and 
technical  sensa  In  a  certain  sense,  the  whole  of  these 
effects  were  held  by  the  sisters  jointly ;  and  Uie  use  of  that 
word  cannot,  I  think,  countervail  the  clear  expression  of  what 
she  conceived  to  be  the  nature  of  h^  interest  in  the  property. 

To  recur  to  the  first  point, — the  source  from  which  the 
property  in  question  was  derived, — ^it  was  derived,  as  I  have 
noticed,  from  the  rents  of  lands  held  by  the  two  ladies  as 
tenants  in  common.  It  was  said,  these  rents  might  have 
been  as  easily  paid  in  to  separate  accounts  at  the  banker's ; 
but  that  would  not  have  been  so  convenient  an  arrangement 
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Probably  it  was  paid  by  Rome  agent  acting  on  behalf  of 
both  ladies  ;  and  I  must  assume  it  to  have  been  ordered  by 
them  to  be  thus  paid. 

I  am  not  aware  of  any  decision  as  to  the  effect  of  a  pay- 
ment of  moneys,  in  which  two  or  more  persons  are  interested 
as  tenants  in  common,  to  their  joint  account  at  a  banker's, 
whether  such  a  payment  would  fall  ¥rithin  the  doctrine  as 
to  mortgages,  or  ¥rithin  that  as  to  purchases ;  and  perhaps 
I  might  be  allowed  to  entertain  some  degree  of  doubt,  if  the 
case  rested  simply  there ;  but  the  bankers  from  time  to  time 
invested  portions  of  these  moneys,  and  I  must  assume  that 
they  did  so  by  the  direction  of  both  ladies,  in  the  purchase 
of  stock  in  their  joint  names ;  which  no  doubt,  as  it  was 
argued,  they  might  have  invested  in  equal  moieties,  one  in 
the  name  of  each  lady. 

•  Now,  as  to  this  part  of  the  case,  there  is  an  authority  in 
the  Precedents  in  Chancery,  which  I  find  referred  to  by  Sir 
WiUiam  Grant  in  Avding  v.  Knipe{a).  It  is  the  case  of 
Edwards  v.  Fashion  (6),  and  is  thus  reported : — "  A  man 
having  a  mortgage  for  years  makes  lus  will,  and  thereby 
devises  all  his  personal  estate,  of  what  nature  soever,  to  his 
executors  in  trust  for  the  payment  of  his  debts,  and  after- 
wards devises  the  residue  and  overplus  of  his  said  personal 
estate  to  his  two  daughters,  equally  to  be  divided  between 
them,  and  dies.""  (Among  his  assets  was  a  mortgage,  and) 
*'  the  debts  being  satisfied,  the  daughters  contract  with  the 
mortgagor  for  the  purchase  of  the  equity  of  redemption 
and  inheritance  of  the  mortgage  premises  to  them  and 
their  heirs;  and  articles  are  executed  on  both  sides  accord- 
ingly, and  a  bill  brought  by  the  daughters  for  a  specific 
execution  of  those  articles,  and  a  decree  obtained  for  that 
purpose;  then  one  of  the  daughters  makes  her  will,  and 
thereby  devises  hor  moiety,  share,  and  interest  in  the  said 
(o)  19  Ves.  440.  (6)  Prcc  Ch.  332. 


1858. 


614 


CASES  m  CHANCERY. 


1858. 


JudgnamL 


premises  to  the  Plamti£F;  who  brought  this  bill  to  be  re- 
lieved against  the  proceedings  of  the  other  daughter,  who 
claimed  the  whole  inheritance  by  survivorship  as  a  joint 
tenancy,  and  had  ejected  the  Plaintiff;  and  the  question 
was,  whether  this  purchase  of  the  inheritance  were  a  joint 
tenancy  or  a  tenancy  in  common?  The  Master  of  the  BoUs 
decreed  it  to  be  a  tenancy  in  common,  for  so  was  the 
mortgage  devised  to  the  two  daughters  wherecm  this  pur- 
chase of  the  equity  of  redemption  and  inheritance  was 
foimded ;  and,  therefore,  they  having  several  and  distinct 
interests  as  tenants  in  common  in  the  mortgage,  and  pay- 
ing an  equal  proportion  for  the  purchase  of  the  equity  of 
redemption  and  inheritance,  should  have  that  in  the  same 
manner ;  and  therefore  the  devise  good." 


Sir  William  Orant,  in  speaking  of  that  case  in  AvdingT, 
Knipe(a), — a  very  strong  case  in  favour  of  a  joint  tenancy, 
where  the  joint  tenancy  was  held  to  exist,  and  not  a  tenancy 
in  common,  in  consequence  of  equal  advances,-— comments 
upon  it  thus : — He  says,  "  There  is  a  case  of  Edwards  v. 
Fashion,  where  two  daughters  of  a  mortgagee  for  a  term 
of  years,  taking  \mder  the  will  the  residue  of  his  personal 
estate,  including  the  mortgage,  equally  to  be  divided  be- 
tween them,  afterwards  purchased  the  equity  of  redemption 
to  them  and  their  heirs :  it  was  held,  under  the  circumstances^ 
that  there  was  no  survivorship ;  but  it  is  not  stated  as  a 
general  principle  that  articles  of  agreement "  (Avding  v. 
Knvpe  was  a  case  of  articles  of  agreement)  "must  of  neces- 
sity import  a  tenancy  in  common  when  in  words  it  is  a 
joint  tenancy.  That  case  proceeds  on  the  ground  that  the 
purchase  was  foimded  on  the  mortgage ;  and  the  daughters 
being  tenants  in  common  of  the  mortgage,  they  were  held 
to  be  tenants  in  common  of  the  equity  of  redemption 
likewisa" 


(ci)  19Vc».  443. 


Judgmieml, 
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That  is  a  case  that  has  some  bearing  upon  the  present, 
when  one  looks  to  what  was  the  root  of  the  property  now 
in  question,  viz.  rents  of  lands  held  by  the  two  ladies  as 
tenants  in  common. 

But,  besides  the  first  point,  as  to  the  root  of  the  property, 
there  is  the  second,  viz.  that  when  it  waa  necessary  for  a 
deed  to  be  executed,  as  in  the  case  of  the  mortgage,  there 
was  actually  a  declaration  that  they  woidd  hold  the  money 
so  invested  as  tenants  in  common.  With  regard  to  the  in- 
vestments in  the  piux^hase  of  stock,  in  those  transactions 
there  was  of  course  no  necessity  for  a  deed  to  be  executed, 
or  any  memorandiun  signed 

Then  I  find  further  the  third  point — ^perhaps  the  strongest 
of  all,  viz.  that  the  sister  who  proved  to  be  the  survivor, 
and  against  whom  of  course  her  own  declaration  may  be 
read,  by  her  will,  executed  in  the  lifetime  of  her  sister,  not 
only  speaks  of  "  her  share "  of  the  property  in  question, 
but  affects  to  dispose  of  it  in  favour  of  her  sister;  and, 
further,  on  the  assumption  that  her  sister  will  survive  her, 
she  directs  that,  after  her  sister's  decease,  a  l^acy  of  350L 
stock  should  be  paid  out  of  a  part  of  the  stock  in  question, 
that  part  standing  exactly  in  the  same  position  as  the  rest 

These  three  circumstances  concurring,  and  the  whole 
being  a  question  of  intention  to  be  ascertained  from  the 
circumstances  of  the  case,  it  is  not  illogical  to  say,  that  the 
three  combined  have  a  force  and  carry  a  conviction,  which, 
perhaps,  any  one  of  them  taken  alone  would  not  produce. 

As  regards  the  case  of  Harris  v.  Fergu88on{d) — a  case 

in  which  the  circumstances  were  peculiar,  and  which  is  very 

shortly  reported — it  is,  if  anything,  somewhat  favourable  to 

the  contention  of  the  Plaintiffs  that  this  is  a  tenancy  in 

(a)  16  Sim.  308. 
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oommon.  In  that  case  there  had  been  two  purchases  of 
stock  in  the  joint  names — the  first  made  with  moneys 
advanced  by  the  two  in  equal  shares,  the  second  with 
moneys  contributed  by  them  unequally.  The  Vice-Chan- 
cellor decided,  that  the  firsts  having  been  purchased  by  the 
two  in  equal  shares,  was  held  by  them  as  joint  tenants; 
^  and  he  did  not  see  how  he  could  decide  otherwise  with 
respect  to  the  second  *' — ^that  is  to  say,  firom  the  circum- 
stance of  the  first  being  a  joint  tenancy,  he  comes  to  the 
conclusion  that  the  second  is  so  also,  there  being  nothing 
to  distinguish  that  transaction  firom  the  former,  except  the 
proportions  in  which  the  purchase  money  was  contributed. 


But,  in  the  case  before  me,  I  have  this  £su^  that  when 
there  was  any  instrument  to  be  executed,  or  any  intention 
indicated,  that  intention  was  unequivocally  manifested  by 
even  a  superfluous  declaration  that  the  two  sisters  would 
hold  as  tenants  in  common  and  not  as  joint  tenanta  So 
far,  therefore,  as  Ha/rria  v.  Ferguaaon  goes,  it  is  at  all 
events  not  unfavourable  to  the  Plaintifib'  contention. 
Upon  the  whole,  although  the  case  is  one  of  some  diflt- 
culty,  the  right  conclusion  appears  to  me  to  be,  that  the 
whole  of  this  property  was  held  by  the  two  ladies  as  tenants 
in  common,  and  the  Plaintiffs  are  entitled  to  a  declaration 
as  prayed  in  the  bilL 


MimOeof 
Decree, 


Dbclabation  accordingly.    Costs  of  all  parties  out  of  the  fund. 
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In  Re  THE  ATHENiEUM  LIFE  ASSURANCE         Jfdyith. 
SOCIETY, 

AND 

In  Re  THE  PRINCE  OF  WALES  LIFE  ASSUR- 

RANCE  SOCIETY: 

Ex  Parte  DURHAM. 

OUMMONS  adjourned  from  Chambers,  on  the  hearing  of  /fwnranccCom- 
an  application  on  the  part  of  The  Prince  of  Wales  Society  ^j^^I^Z^ 
for  leave,  under  sect  7  of  the  Joint  Stock  Companies  ^'V^fj^ 
"Winding-up  Amendment  Act,  1857,  to  issue  execution,  or  holders-— Capi- 
to  take  proceedings,  against  Mr.  Durham,  a  shareholder  of  ^^^^ 
The  Athencmim  Society,  in  respect  of  ll,695i.  5«.,  which  *^^^ 
The  Prince  of  Wales  Society  had  recovered  in  the  Winding-up-^ 
Court  of  Queens  Bench  against  the  official  manager  of    c. 78,«.7~ 

A  policy  of  in- 

The  instruments  on  which  The  Prince  of  Wales  Society  surance,  head- 
had  recovered  were  three  policies  of  insurance,  by  which,  ioo,ooor,"pro- 

vided  that  such 
capital,  and 
other  the  property  of  the  insurance  society  remaining  at  the  time  of  any  claim,  should 
alone  be  liable  to  make  good  all  claims  upon  the  society  under  the  policy;  and  that  no  share- 
holder should,  by  reason  of  the  policy,  be  in  anywise  indiyidnally  or.  personally  liable  to  any 
such  claims,  or  be  in  anywise  charged  by  reason  thereof,  beyond  the  amount  unpaid  of  ms 
shares  in  the  said  capitaL 

An  application  by  the  assured  for  leave,  under  the  7th  section  of  the  Joint  Stock  Companies 
Winding-up  Amendment  Act,  1857  (20  &  21  Vict.  c.  78\  to  issue  execution  or  take  proceedings 
against  an  individual  shareholder,  who  had  paid  in  rail  upon  his  shares,  in  respect  of  the 
amount  the  assured  had  recovered  in  an  action  on  the  policy  against  the  official  manager  of 
the  society,  was  refused  vrith  costs,  the  Court  being  of  opinion,—- 

(1).  That  the  terms  of  the  policy  precluded  the  assured  from  any  remedy  at  law  against  an 
individual  shareholder. 

(2).  That,  even  if,  upon  the  construction  of  the  company's  deed  of  settlement,  the  policy  was 
in  this  respect  less  favourable  to  the  assured  than  the  deed  required  (which,  tembU,  was  not  the 
case),  that  circumstance  could  not  be  insisted  upon  for  the  benefit  of  the  assured,  his  rights 
being  defined  by  the  contract  into  which  he  had  actually  entered. 

(3).  That,  assuming  the  mention  made  in  the  policy  of  the  capital  stock  of  100,0002.  to  be 
equivalent  to  a  representatiou  that  the  society's  capital  actually  amounted  to  100,000/.,  and 
to  bo  a  fraud  on  the  part  of  the  directors,  the  capital  subscribed  for  at  the  date  of  the  policy 
not  exceeding  44,000/.,  that  circumstance  would  not  entitle  the  assured  to  have  execution 
against  an  individual  shareholder. 
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in  consideration  of  the  sums  therein  expressed  to  have 
been  paid  for  premiums,  The  AihencBum  agreed  to  pay 
to  The  Prince  of  Wales  Society,  on  the  death  of  a  Mr. 
JodreU,  sums  amounting  to  10,5001. 

Each  policy  was  headed  "  Capital  100,000Z./'  and  con- 
tained a  proviso,  that  the  capital  stock  of  100,0002.  and 
other  the  stock,  securities,  funds,  and  property  of  the  so- 
ciety remaining,  at  the  time  of  any  claim  or  demand  made, 
unapplied  and  undisposed  of  and  inapplicable  to  prior 
claims  and  demands,  in  pursuance  of  the  provisions  of 
the  society's  deed  of  settlement^  should  alone  be  liable  to 
answer  and  make  good  all  claims  and  demands  upon  the 
society  or  otherwise  under  or  by  virtue  of  such  policy;  and 
that  no  director,  officer,  or  shareholder  of  the  society,  his 
heirs,  executors,  or  administrators,  should,  by  reason  of  such 
policy,  be  in  anywise  individually  or  personally  liable  or 
subject  to  any  such  claims  or  demands,  or  be  in  anywise 
charged  by  reason  thereof,  beyond  the  amount  impaid  of 
his  shares  in  the  said  capital  stock,  nor  longer  than  he  should 
retain  the  same  shares. 


It  appeared,  that  the  28th  section  of  the  deed  of  settlement 
of  The  AthencBum  Society  contained  a  proviso  as  follows: — 
"  That  in  every  policy  there  shall  be  contained  a  reference 
to  these  presents,  and  a  proviso  limiting  the  scope  and 
effect  of  the  contract  thereby  created,  so  that  the  same 
shall  take  effect  and  be  satisfied  only  out  of  such  funds 
and  property  of  the  society  as  under  the  provisions  here- 
after contained  shall,  at  the  time  at  which  such  liability 
shall  accrue,  be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional  liability:  Provided 
always,  that  nothing  herein  or  in  such  contract  con- 
tained, shall  limit  the  liability  of  any  shareholder  as  to  the 
performance  of  such  contract^  or  prejudice  the  rights  of 
any  person  or  persons  against  any  shareholder  under  or  by 
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virtue  of  the  aforesaid  statute,"  meaning  the  stat.  7  &  8 
Vict  a  110,  under  which  the  society  was  registered. 

It  also  appeared,  that  the  capital  subscribed  for  at  the 
time  when  these  policies  were  granted  did  not  exceed 
44,OO0Z. 

Mr.  Durham  was  the  holder  and  had  been  settled  on 
the  list  of  contributories  in  respect  of  1000  shares  in  The 
Athenamm,  and  had  paid  up  the  full  amount  of  his 
shares. 


1858. 

In  re 
Athenjeum 

SOCIBTT 
AND 

Pbincbof 
Wales 

SOGIETT; 

Dubham'8 
Case. 


Mr.  Daniel,  Q.  C,  and  Mr.  GroAom  Hastinga,  on  be- 
half of  The  PHnce  of  Wales  Society,  noif  applied  for  leave, 
under  the  7th  sect  of  the  Act  of  1857  (a),  to  issue  execu- 
tion or  to  take  proceedings  against  Mr.  Durha/m,  as  men- 
tioned in  the  siunmons ;  or  that  Mr.  Dv/rha/m  might  give 
security  for  payment  of  the  sum  for  which  judgment  had 
been  recovered,  as  mentioned  in  the  8th  section  of  the  Act 
Or,  if  the  Court  should  refuse  such  leave,  then  that  the  offi- 
cial manager  might  be  directed  to  make  a  call  sufficient  to 
pay  the  amount  so  recovered. 

The  Plaintiff  are  not  precluded  from  making  this  appli- 
cation by  the  form  of  the  policies,  even  if  those  policies  are 
to  be  construed  independently  of  the  deed  of  settlement 
of  the  society.  But  that  is  not  the  case,  for,  by  the  28th 
section  of  the  deed,  it  is  provided  that  every  policy  shall  refer 
to  the  deed,  and  that  nothing  in  the  deed  contained  shall 
limit  the  liability  of  any  shareholder  as  to  the  perform- 
ance of  the  contract  comprised  in  the  policies,  or  prejudice 
the  rights  of  any  person  against  any  shareholder  imder  or  by 


Arpmumt, 


(a)  20  &  21  Vict.  c.  78. 
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virtue  of  the  Act  7  &  8  Vict  c.  110.  That  proviso  must  be 
read  as  part  of  the  policy;  and  thus  interpreted  the  policy 
leaves  the  Plaintifis  at  liberty  to  proceed  against  any 
individual  shareholder  for  the  amount  of  the  society^s  debt, 
whether  he  has  or  has  not  paid  to  the  full  amount  of 
his  shares. 

Besides,  in  this  case,  the  policy  contains  a  representation 
that  the  capital  of  the  society  amounts  to  100,0002.  Such  a 
representation  made  by  the  directors,  when  they  knew  that 
the  capital  subscribed  for  did  not  exceed  44,0002,  was  a 
fraud  on  their  part,  in  respect  of  which  the  shareholders 
are  jointly  and  severally  liable. 

[They  cited  HdOett  v.  DowdaU  (a).] 


Mr.  RoU,  Q.  C,  and  Mr.  W.  D.  Lewis,  for  the  official 
manager,  contended  that  the  Plaintiffs  were  precluded  by 
the  terms  of  the  policies  from  any  remedy  at  law  against 
an  individual  shareholder,  whether  such  shareholder  had  or 
had  not  paid,  as  Mr.  Durham  had  paid,  in  full  the  amount 
of  his  shares ;  Halket  v.  The  Merchant  Traders  Ship,  Loan, 
and  Insurance  Association  (&) ;  JlasseU  v.  The  Merchant 
Traders  Ship,  Loan,  and  Insurance  Association(c),  And 
as  regards  the  28th  section  of  the  company's  deed,  if  any 
thing  in  that  section  was  repugnant  to  its  general  scope,  or 
to  the  contract  entered  into  by  the  policy,  it  was  void : — ^Per 
CressweU,  J.,  in  HaUett  v.  DowdaU  (d). 

The  Vice  Chancellor — How  do  you  meet  the  argu- 
ment as  to  the  amoimt  of  the  capital  ?  If  the  shareholders^ 
knowing  that  they  were  commencing  business  with  a  capital 
of  50,000^,  profess  to  have  a  capital  of  100,000^,  will  not 
that  have  the  effect  of  doubling  the  liability  of  each,notwith- 
standing  the  clause  in  the  policy  ?  Such  a  representatiim 


(a)  18  Q.  B.  2. 
(ft)  13  Id.  960. 


(c)  4  Exch.  525. 

(d)  18  Q.  B.  78. 
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must  clearly  tend  very  materially  to  inflti^!ice  those  who 
effect  assurances  in  a  society. 

Mr.  Rolt,  Q.  C, — If  such  a  case  exists  it  should  be  made 
against  the  company  at  large.  Besides,  it  has  been  held  that 
a  representation  that  the  capital  of  a  company  is  so  mudi^ 
does  not  mean  that  the  whole  has  been  paid  up,  or  that  all 
the  shares  are  taken ;  nor  was  such  the  case  in  HcUlett  v. 
Dowdall,  or  in  the  other  cases  cited. 

Mr.  AmpJUett,  Q.C.,  and  Mr.  H.  Steve7h8,toT  Mr.DurAom, 
supported  the  same  contention. — ^The  Plaintifib  might  be 
entitled  to  make  shareholders  liable  indirectly,  by  means  of 
calls,  as  in  Lord  TcUbofa  case,  In  re  The  Mercha/ni  Traders 
Ship,  Loan,  and  Insurance  A  ssodation  (a).  But  Mr.  Dur- 
ham had  already  paid  in  full ;  and  according  to  the  true  con- 
struction of  the  deed,  the  28th  section  proyided  no  more 
than  this,  that  nothing  in  the  deed  contained  should  limit 
the  liability  of  shareholders  to  contribute  to  the  assets  of 
the  society  to  the  full  extent  of  their  sharea  Beyond  that 
extent  there  was  a  limitation  to  their  liability. 

Mr.  Daniel  replied. 


1858. 


A  lyMBumr 


Vice-Chancellor  Sir  W.  Page  Wood: — 

If  in  this  case  there  had  been  any  question  of  fact  to  be 
tried  requiring  the  assistance  of  a  jury,  I  should  have  left 
it  for  a  jury;  but  as  it  is  reduced  to  a  mere  question  of 
law,  I  have  but  one  of  two  courses  open  to  me— either  to 
determine  it  myself,  or  to  request  the  assistance  of  a  com- 
mon law  judga 


Judgment. 


(a)  5  De  G.  &  Sm.  386. 
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The  latter  coarse  is  the  one  I  should  take,  if  I  had 
not  already  the  advantage  of  so  many  opinions  of  common 
law  judges  repeatedly  expressed  upon  the  question.  But 
with  those  opinions  before  me,  it  would  be  an  idle  formality, 
and  would  occasion  useless  expense  to  the  parties,  to  request 
any  judge  to  attend  in  this  Court  merely  for  the  purpose 
of  repeating  what  has  been  decided,  in  the  Exchequer 
Chamber  and  elsewhere,  in  several  cases>  which  I  cannot 
distinguish  from  the  present 


The  contracts  upon  which  The  Prince  of  Wales  Society 
has  recovered  at  law  are  three  policies,  each  of  which  con- 
tains the  following  proviso :    [His  Honour  read  the  proviso . 
stated  above,  and  proceeded — ] 

As  regards  Uie  first  part  of  that  proviso — ^viz.  that  the 
available  assets  of  the  society  shall  alone  be  liable  to  make 
good  the  claims  upon  the  society  by  virtue  of  the  policies^ 
the  Courts  of  law  have  held  in  Halket  v.  The  Merchant 
Traders  ttc.  As8ociation(a),  and  Hassell  v.  The  Merchant 
Traders  <kc.  Association  (b\  and  the  decision  has  been 
confirmed  by  the  Court  of  Exchequer  Chamber  in  HaUett  v. 
DowdaU{c)y  that,  upon  a  policy  in  such  terms,  the  assured 
is  precluded  from  any  remedy  at  law  against  individual 
shareholders;  the  contract  being  that  the  assets  of  the 
society  shall  alone  be  liable  to  make  good  the  claim  upon 
the  policy,  an  individual  shareholder,  although  he  has  not 
paid  his  calls,  is  not  liable  to  be  sued  at  law  upon  the 
policy. 

That  decision  did  not  of  course  affect  the  question  of  the 
liability  of  individual  shareholders  to  have  calls  made  upon 
them  in  respect  of  such  claims;  and  when  that  question 
had  to  be  considered  in  this  Court,  in  the  first  of  the  cases 


(a)  13  Q.  B.  960. 


(h)  4  Exch.  525. 


(c)  18  Q.  B.  2. 


CASES  IN  CHANCERY. 


623 


to  which  I  have  referred(a),  in  the  course  of  the  winding  up 
of  the  company,  the  Court  held  that  the  shareholder  was 
liable  to  pay  calls  made  on  behalf  of  the  company.  When 
those  calls  had  been  paid  they  became  assets  of  the  com- 
pany, and  having  once  become  assetai  of  the  company  they 
were  applicable  to  the  payment  of  claims.  Possibly  some 
question  of  that  sort  may  arise  hereafter  in  the  case  now 
before  ma 

As  regards  the  second  part  of  the  proviso— viz.  that  no 
shareholder  shall,  by  reason  of  the  policy,  be  individually 
liable  to  the  claims  in  question  beyond  the  amount  impaid 
of  his  shares,  although,  taken  alone,  it  might  seem  to 
imply  that  as  to  that  amoimt  shareholders  should  be  indi- 
vidually liable,  so  that  to  that  extent  the  assured  would 
have  a  right  to  proceed  against  individual  shareholders, 
which,  upon  the  first  part  of  the  proviso,  he  would  not 
possess;  yet,  upon  the  whole  of  a  contract  in  these  terms, 
taking  both  parts  of  the  proviso  together,  the  effect  is  other- 
wisa  The  Courts  of  law  have  held  in  several  cases  that  the 
effect  of  such  a  proviso  is  to  protect  the  shareholders. 

Such  being  the  effect  of  the  proviso  in  the  policies  in 
question,  unless  there  be  something  special  in  the  deed  of 
settlement  of  this  society,  or  some  equity  arising  out  of 
the  mention  made  in  the  policies  of  the  capital  stock  of 
100,0002.,  the  case  against  Mr.  Durham  is  concluded  by 
repeated  decisions. 


1S5S. 


JmtfgmmL 


Now,  as  regards  the  deed,  the  28th  section  provides, 
"  That  in  every  policy  there  shall  be  contained  a  reference 
to  these  presents,  and  a  proviso  limiting  the  scope  and 
effect  of  the  contract  thereby  created,  so  that  the  same 

(a)  In  re  The  Merchant  Traders  ^.,  Company^  Lord  TaJbaC$ 
ease,  5  De  G.  &  Sm.  386. 

VOL.  rv.  MM 
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shall  take  efibct  and  be  satisfied  only  oat  of  such  funds 
and  property  of  the  society,  as,  under  the  provisions  here- 
after contained,  shall,  at  the  time  at  which  such  liabilities 
shall  accrue,  be  at  the  disposal  of  the  directors  in  that 
behalf,  and  negativing  an  unconditional  liability/'  If  the 
section  had  stopped  there,  a  question  mighty  perhaps^  have 
arisen  whether  the  only  proper  contract  to  be  made  by  means 
of  the  policies  to  be  granted  by  this  society  woidd  not  be 
one  which  should  limit  the  remedy,  in  the  manner  in  which 
it  is  limited  by  the  first  part  of  the  proviso  in  each  of  the 
policies  in  question,  to  the  existing  assets  of  the  company, 
as  in  Lord  TaJbofs  case.  But  then  comes  this  proviso: 
''Provided  always,  that  nothing  herein  or  in  such  contract 
contained,  shall  limit  the  liability  of  any  shareholder  as  to 
the  performance  of  such  contract,  or  prejudice  the  rights  of 
any  person  or  persons  against  any  shareholder  under  or 
by  virtue  of  the  aforesaid  statute." 


Now,  if  that  proviso  is  to  be  read  absolutely,  it  makes 
the  whole  clause  unintelligible ;  because,  if  the  claim  of 
the  assured  is  to  be  limited,  as  it  is  in  the  first  part  of  the 
clause,  to  the  assets  of  the  society,  and  yet  is  not  to  be 
limited  in  his  rights  against  the  individual  shareholders, 
there  is  an  inconsistency;  and  if  so,  then,  as  Mr.  Justice 
CresaweU  observes  upon  a  section  which  has  a  considerable 
similarity  to  the  present,  part  of  the  clause  must  be  re- 
jected. Of  course,  I  should  not  think  of  rejecting  any 
portion  of  the  deed  which  could  receive  any  reasoni^Ie 
construction ;  but,  if  one  part  of  the  clause  provides  that 
there  shall  be  a  limited  liability,  and  another  that  every 
shareholder  shall  be  liable  without  limit,  the  two  are  so 
inconsistent  that  I  should  be  obliged  to  reject  one  of  them. 
But  I  think  the  two  may  be  reconciled  in  the  way  which 
was  suggested  in  argument  on  behalf  of  Mr.  DurJiam.  In 
one  sense  the  shareholders  shall  be  fiilly  liable,  and  yet  the 
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liability  shall  be  limited.  In  eyery  policy  there  shall  be  a 
proviso,  that  the  contract  shall  take  effect  only  out  of  the 
available  assets  of  the  society,  and  so  &x  the  liability  shall 
be  limited;  but  nothing  in  the  deed  or  in  the  contract 
contained  shall  limit  the  liability  of  the  shareholder  to 
contribute  to  those  assets  to  the  full  extent  of  the  responsi* 
bility  which  under  the  deed  he  may  incur.  Under  the 
deed,  the  shareholders  are  responsible  (inter  se)  to  pay 
in  fuU  to  the  entire  amount  of  their  shares.  Every  policy, 
therefore,  shall  contain  a  proviso,  that  it  shall  be  payable 
only  out  of  the  assets  of  the  society,  but  not  so  as  to  prevent 
the  shareholders  from  being  personally  responsible  (inter  se) 
to  the  fiill  amount  of  the  calls  upon  their  shares. 
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But  even  if  that  were  not  the  true  construction  of  the 
28th  section  of  the  deed,  the  Plaintifib  at  law  are  precluded 
from  asking  this  relief  agamst  Mr.  Dwrha/m  by  the  form 
of  the  contract  which  they  have  actually  entered  into  by 
virtue  of  these  policies.  They  have  taken  that  contract^ 
and  have  recovered  upon  it  at  law.  That  contract  is,  that 
they  shall  not  recover  from  any  individual  shareholder  be- 
yond the  amount  of  his  calla  If  that  contract  is  not  ac- 
cording to  the  deed  of  settlement  of  the  society,  if  it  was 
vlirk  vires,  then  it  is  a  contract  upon  which  they  were  not 
at  liberty  to  sue  at  law.  But  their  argument  has  been 
throughout  that  it  was  not  ultrd  vires,  but  entirely  within 
the  scope  of  the  deed ;  and  what  they  contend  is,  that 
they  are  at  liberty  to  import  into  it  from  the  deed  every- 
thing in  their  favour  which  the  deed  says  shall  be  con- 
tained in  it  As  between  the  directors  and  the  contribu- 
tories,  if  it  were  for  the  interest  of  the  contributories  to 
contend  that  the  contract  in  this  respect  is  not  in  con- 
formity with  the  deed,  the  question  might  be  argued;  but 
it  is  a  contention  which,  I  apprehend,  could  never  be  in- 
sisted on  for  the  benefit  of  the  Plaintiffs  at  law.    They 
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made  their  contract,  and  must  take  it  as  it  standa  Thqf 
get  all  they  bargained  for,  but  ihey  cannot  be  heard  to 
say,  that  if  they  had  known  the  provisions  of  the  deed  they 
would  have  bargained  for  more.  Their  actual  contract  if 
all  they  can  look  to«  and  what  that  contract  giyes  them  is 
all  they  can  recover. 

Then,  as  regards  the  mention  made  in  the  policies  of  the 
capital  stock  of  100,0002.,  even  assuming  that  to  be  a  repre- 
sentation that  the  capital  stock  actually  amounts  to  100,0002, 
it  would  not  entitle  the  Plaintiffi  to  have  execution  upcm  this 
contract  against  an  individual  shardiolder.  If  the  repre- 
sentation was  a  firaud  on  the  part  of  the  directors,  the  r^t 
course  would  have  been  to  proceed  against  the  whole  com- 
pany in  respect  of  the  firaud,  and  not  against  an  individual 
shareholder.  Whether  such  an  application  would  have  been 
successful  after  the  decision  of  Vice-Chancellor  Kinderdey 
in  Evans  v.  Coventry  (a),  it  is  not  for  me  to  say.  Hie 
question  whether,  with  this  representation  made  on  their 
behalf  as  to  the  capital  of  the  society,  the  shareholders  are 
not  bound,  jointly  and  severally,  to  make  it  good,  is  one 
which  has  not  been  discussed  in  the  action,  and  could  not 
be  raised  under  a  scire  faciaa  The  contract  here  is  not  to 
sue  Mr.  Durham  beyond  the  amoimt  of  his  shares;  and 
even  if  the  directors  had  said  in  that  contract  ''we  hereby 
state  that  the  capital  is  100,0002.,''  I  could  not  hold  Mr. 
Durham  liable  beyond  the  amount  for  which  he  has  stipu- 
lated to  be  liable. 


As  r^ards  Mr.  Durha/m,  therefore,  I  must  refiise  the  ap- 
plication. I  must  also  allow  him  the  costs,  because  he  has 
been  brought  here  at  his  own  expense. 


But  as  between  the  creditors  and  the  official  manage, 
(a)  2  Jut.,  N.  S.,  557. 
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it  is  right  that  something  should  be  done.  Creditors, 
^ho  have  established  their  claims,  should  have  every  rea- 
sonable means  of  enforcing  them;  and  I  shall  be  willing 
to  listen,  in  chambers,  to  any  proposals  for  making  a  fur- 
ther call,  or  for  marshalling  calls.  Of  course,  I  do  not  think 
it  right  that  the  Plaintiflw  at  law  should  pay  the  costs  of  the 
company.  I  think  the  question  was  one  which  it  was  right 
to  have  discussed. 
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Thb  Court  being  of  opinion  that  there  is  no  such  liability  on  the 
part  of  Mr.  Durham^  under  the  policies,  as  will  authorise  the  issuing 
of  execution,  or  proceeding  by  way  of  scire  facias  against  him  indi- 
vidually under  the  judgment,  makes  no  order  on  this  application, 
except  that  The  Prince  of  Wales  Assurance  Society  do  pay  him  his 
costs.    The  official  manager  to  have  his  costs  out  of  the  estate. 


Jiimteof 
Order. 
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jwy22nj#  THE  ATTORNEY-GENERAL 

V. 

THE  COUNCIL  OF  THE  BOROUGH  OP 
BIRMINGHAM. 

Public  Warii  M  R  ADDERLEY,  the  Relator  and  Plaintiff,  was  seised 

Ib^A^  of  a  large  family  estate  in  Wanvickshire,  situate  upon  the 

^T''^^  river  Tame,  which  flows  through  and  on  either  side  of  that 

Dm^Mge^  estate  for  about  three  and  a-half  miles,  running  dose  to 

Towm  im-  and  at  the  foot  of  the  park  and  gardens  belonging  to  the 

ci^^^^t  insuisioa    The  Tame  is  a  private  river,  and  the  bed  and 

^y— ^^/  ^^  soil  of  it  alongside  of  the  Plaintiff's  estate  were  now  vested 

ji^uncHot^—  in  the  Plaintiff 

I)ela$f — 
Lachet. 

. Higher  up  the  stream,  and  at  an  average  distance  of 

ordered  by  Act  about  seven  miles  from  the  Plaintiff's  estates,  the  Twme 

mTwrbTTO^x-  is  joined  by  the  river  Mea,  after  the  latter  river  has  flowed 

*^"^  T  ^^^  through  the  town  of  Bi/rmingham. 

with  the  pri- 

^divi^ais;  Up  to  the  passing  of  the  Birmingham  Improvement  Act, 

k?gontht^]J^ht  ^^^^>  *he  drainage  of  Birmingham  and  its  neighbourhood 
of  a  single  pro-  ^as  chiefly  effected  by  means  of  various  small  sewers,  which 

prietor  to  an  "^  " 

uijnnction  to 

restrain  snch  interference,  the  circumstance  that  a  vast  population  will  suffer  (e,g,  by  romaining 
undrained)  unless  his  rights  are  invaded,  is  one  which  this  Court  cannot  take  into  conaideratioB. 
The  council  of  the  borough  of  JBirmmgham  were  bound  by  a  local  Act  of  Parliament,  in- 
corporatLDg  The  Towns  Improvement  Clauses  Act  (10  &  11  Vict  o.  34),  effectuaUy  to  drain 
the  town : — Heldy  that  they  were  not  justified  in  so  carrying  on  their  operations  for  tlus  pur- 
pose as  to  drive  away  fish,  and  prevent  cattle  from  drinking  of  the  water  of  a  river  at  a  part 
•even  miles  below  the  town  and  where  it  belonged  to  the  Plaintiff. 

Held  also,  that,  assuming  the  inhabitants  of  Birmingham  to  have  had  before  their  Act  a 
right  to  drain  their  houses  into  the  river,  that  circumstance  would  not  authorise  the  council  in 
dbcharging  the  sewage  in  such  a  manner  as  to  sul^ect  the  Plaintiff  to  the  inoonvenienoe  of 
which  he  now  complained. 

Edd  further,  that,  although  Plaintiff  had  submitted  to  the  iigury  for  nearly  four  years, 
trusting  to  the  assurance  of  the  council  that  they  were  carrying  out  a  scheme  of  sewage  by 
which  eventually  the  evil  would  be  removed,  he  was  not  precluded  on  the  ground  of  laches 
from  now  applying  for  an  ii\junotion,  the  rule  in  such  cases  being,  that  the  mere  prospect  of 
ii^jory  does  not  give  a  right  to  this  relief. 
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flowed  into  the  Bea  at  different  points,  and  the  sewage,        i858. 
owing  to  the  distance  which  it  had  to  travel,  and  to  its    j^^i^^^J^. 
flowing  through  a  variety  of  small  outlets,  became  gradually      Gbnbral 
purified  by  filtration  before  reaching  the  Plaintiff's  estates,    Council  or 
and  had  not  any  perceptibly  bad  effect  upon  the  waters  of  BiiuiiNOHiu«. 
the  Tame,  which  were  comparatively  pure  and  clear,  were, 
well  filled  with  fish,  and  from  time  immemorial  had  been 
used  by  the  proprietors  of  land  along  the  river  for  brewing 
and  for  agricultural  and  domestic  purposes. 


StatemenL 


By  the  Birmingham  Improvement  Act,  1851,  which  took 
effect  on  the  1st  of  January,  1852,  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Birminghcumy  by  the 
council  of  the  borough,  were  empowered  to  carry  the  Act 
into  execution.  The  limits  of  the  Act  were  declared  to  be 
the  municipal  boundaries  of  the  borough;  and  it  was  de- 
clared that  the  Act  should  be  put  in  force  within  those  limits 
or  any  part  thereo£  The  Act  incorporated  the  principal 
clauses  of  The  Towns  Improvement  Clauses  Act,  1847(a), 
with  respect  to  making  and  maintaining  the  public  sewers  (6) ; 


(a)  lO&ll  Vict.  c.  34. 

(b)  All  of  such  clauses  were 
thus  incorporated,  except  those 
numbered  23,  28,  29,  and  34,  and 
except  so  much  of  clause  27  as 
provided  that  the  council  should 
submit  the  plan  and  estimate  of 
the  work  therein  referred  to,  and 
the  surveyor's  report  thereon,  to 
the  inspector.  Of  the  clauses 
thus  incorporated,  the  most  ma- 
terial are  as  follows  :-^ 

The  22nd,  which  provides  that 
all  public  sewers  and  drains  with- 
in the  limits  of  the  special  Act, 
and  all  sewers  and  drains  in  and 
under  the  streets,  with  all  the 
works  and  materials  thereunto 
belonging,  whether  made  at  the 


time  of  the  passing  of  the  special 
Act,  or  at  any  time  thereafter, 
and  whether  made  at  the  cost  of 
the  commissioners  or  otherwise, 
and  the  entire  management  of  the 
same,  shall  vest  in  and  belong  to 
the  commissioners. 

The  24th  clause,  which  pro- 
vides that  the  commissioners 
shall  from  time  to  time,  subject 
to  the  restriction  therein  con- 
tained as  to  the  notice  to  be 
g^ven  and  the  plans  and  esti- 
mates to  be  prepared,  cause  to  be 
made  under  the  streets  such  main 
and  other  sewers  as  shall  be  ne- 
cessary for  the  effectual  draining 
of  the  town  or  district  within  the 
limits  of  the  special  Act,  and  also 
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1856.        and  it  empowered  the  council  'to  construct  ceflspools,  or 
Attornst-    other  receptacles  for  collecting  and  depositing  the  sewage, 
Genebal     -water,  and  refuse  from  the  sewers,  drains,  and  other  places 
Council  OF    within  or  without  the  borough,  and  to  provide  and  lay 
BiBMiNouAM.  pumps,  pipes,  and  apparatus  for  the  collecting  and  distri- 
buting the  same  for  sale  or  otherwise. 


Shortly  after  the  passing  of  the  Act  of  1851,  the  De- 
fendants, the  council  of  the  borough,  professing  to  act  in 
execution  of  the  powers  thereby  given  to  them,  proceeded 
to  plan  and  construct  a  new  system  of  sewerage  for  the 
town  and  its  neighbourhood,  and  constructed  some  addi- 
tional sewers  in  the  town ;  and  in  the  year  1854,  they 
projected  and  completed  the  construction  of  one  large 
main  sewer  leading  from  the  town  to  the  river  Tamie, 
through  which  main  sewer  the  whole  or  by  £ur  the  greater 
portion  of  the  sewage  of  the  town  and  its  neighbourhood 


all  such  reseryoirSf  sluices,  en- 
grines,  and  other  works,  as  shall 
be  necessary  for  cleansing  such 
sewers ;  and,  if  needful,  they  may 
carry  such  sewers  through  and 
across  all  underground  cellars 
and  vaults  under  any  of  the 
streets,  doing  as  little  damage  as 
may  be,  and  making  full  com- 
pensation for  any  damage  done ; 
and  if,  for  completing  any  of  the 
aforesaid  works,  it  be  found  ne- 
cessary to  carry  them  into  or 
through  any  inclosed  or  other 
lands,  the  commissioners  may 
carry  the  same  into  or  through 
such  lands  accordingly,  making 
full  compensation  to  the  owners 
and  occupiers  thereof;  and  they 
may  also  cause  such  sewers  to 
communicate  with  and  empty 
themselves  into  the  sea  or  any 
public  river,  or  they  may  cause 


the  revise  from  such  sewers  to 
be  conveyed  by  a  proper  channel 
to  the  most  convenient  site  for  its 
collection  and  sale  for  agricultu- 
ral or  other  purposes,  as  may  be 
deemed  most  expedient,  but  so 
that  the  same  shall  in  no  case 
become  a  nuisance. 

And  the  107th  clause,  which 
enacts  that  nothing  in  the  Act 
contained  shall  be  construed  to 
render  lawful  any  act  or  omissioa 
on  the  part  of  any  person  whidi 
is,  or  but  for  this  Act  would  be, 
deemed  to  be  a  nuisance  at  com- 
mon law,  nor  to  exempt  any  per- 
son guilty  of  nuisance  at  com- 
mon law  from  prosecution  or 
action  in  respect  thereof,  accord* 
ing  to  the  forms  of  proceeding 
at  conmion  law,  nor  from  the 
consequences  upon  being  con^ 
victed  thereof. 


BiBMnroHAic 
StatemmL 
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wss  emptied  and  discharged  directly  into  the  Tarae,  at  the        isss, 
point  where  it  is  joined  by  the  Rea,  at  the  north-eastern    attorhkt- 
boundary  of  the  borough.  GwiEaAL 

Council  of 

It  appeared,  that  by  means  of  these  additional  sewers  a  |^^^^^ 
very  considerable  additional  area  of  sewage,  as  compared 
with  the  old  system,  was  carried  off  from  the  town  and  its 
neighbourhood;  and  it  was  part  of  the  new  system  of 
sewerage,  intended  to  be  carried  out  by  the  Defendants,  that 
all  additional  sewers  which  might  thereafter  be  constructed, 
according  to  the  increasing  requirements  of  the  town  and 
neighbourhood,  should  run  into  this  and  other  main  sewers, 
and  through  them  into  the  river  Tame.  The  bill  averred, 
and  the  averment  was  supported  by  the  evidence,  that  in 
consequence  of  the  new  main  sewer  thus  discharging  itself 
into  the  river  Tame,  the  water  of  the  river  at  the  point  at 
which  it  discharged  itself,  and  thence  downward  to  and 
beyond  the  Plaintiff's  estates,  had  become  so  much  polluted, 
that  fish  could  no  longer  live  there,  cattle  could  no  longer 
drink  of  the  water,  and  sheep  could  no  longer  be  washed 
in  the  river.  It  also  appeared  by  the  evidence  of  numerous 
medical  men,  that  the  diseases  engendered  by  the  miasma 
firom  the  river  among  the  inhabitants  of  the  houses  adjoin* 
ing  its  course,  had  been  seriously  aggravated  by  means  of 
the  Defendants'  proceedinga 

In  October,  1854,  shortly  after  the  completion  of  the 
main  sewer,  it  became  clear  that  the  emptying  of  the 
sewage  was  producing  serious  injury;  and  the  Plaintiff, 
together  with  Lord  Bradford,  Lord  Leigh,  Sir  Robert 
Peel,  and  other  gentlemen,  signed  and  forwarded  to  the 
Defendants  a  memorial,  complaining  of  the  grievous  injury 
to  which  they  were  subjected.  To  this  memorial,  the 
Plaintiff,  in  November,  1854,  received  from  the  Defendants' 
surveyor  the  following  reply: — 

"  Sir, — In  reply  to  the  memorial  presented  to  the  town 
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1858.  ootmcil  of  this  borough,  and  to  which  yoiir  signature  is 
Attobnbt.  attached,  complaining  of  the  emptying  of  the  sewers  of 
Gbnsral  Birmingham  into  the  river  Tame,  I  beg  to  state  the  exist- 
CotmciL  OF  ing  drainage  of  the  borough  gravitates  by  means  of  natural 
BntMiHQHAic  water  courses,  brooks,  and  the  Rea,  into  the  Twme ;  con- 
sequently, the  injury  of  which  you  complain  arises  firom 
natural  causes.  The  council  are  now  constructing  a  new 
system  of  sewers  of  vast  extent,  for  the  purpose  of  efiSect^ 
ing  a  perfect  drainage  of  the  borough,  the  mains  of  which 
are  in  a  forward  state,  but  not  sufficiently  so  to  receive  the 
lateral  and  house  draina  To  accomplish  this  every  effort 
is  being  mada  The  main  sewers  have  one  common  outlet 
near  the  Tam^  previous  to  discharging  their  contents  into 
the  river.  It  is  intended  to  extract  the  manure  from  the 
sewage,  and  manufacture  it  into  a  highly-concentrated 
fertiliser  for  agricultural  purposes.  The  fluid,  after  the 
operation,  will  pass  into  the  Tcume  in  a  comparative  pure 
state.  Permit  me  to  assure  you,  sir,  as  also  the  other 
memorialists,  that  it  is  the  earnest  desire  of  the  Public  Works 
Committee,  to  whom  the  coimcil  have  entrusted  the  conduct 
of  the  works  in  question,  to  complete  them  at  the  earliest 
possible  period,  and  thus  effectually  remove  the  nuisance 
of  which  you  complain." 

The  Plaintiff  took  no  further  proceedings  beyond  fre- 
quently urging  the  corporation,  in  a  correspondence  which 
continued  up  to  the  filing  of  the  bill,  to  expedite  the 
completion  of  the  scheme  mentioned  in  this  letter,  until 
July,  1858,  when,  as  the  evil  had  not  been  removed, 
the  present  information  and  bill  was  filed,  praying  that 
the  Defendants  might  be  restrained  from  causing  or 
permitting  the  main  sewers  to  discharge  themselves  into 
the  river  Ta/me,  and  thereby  polluting  and  injuring  the  river, 
and  from  causing  or  permitting  the  sewage  of  the  borough 
in  any  manner  to  drain  or  pass  into  the  river  Tame,  or  to 
become  a  nuisance  or  injurious  to  the  public  health. 
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It  appeared,  that^  sinoe  the  filing  of  the  bill,  a  second        1858. 

main  sewer  had  been  opened  into  the  Tame  above  the  attorkbt- 

Plaintiff's  estates,  with  results  similar  to  those  produced  by  Gw»»al 

the  former.  Couhcil  of 

BOBOUOH  ov 

BnumioHAii. 
Evidence  was  adduced  on  the  part  of  the  Defendants,  to 
show  that,  previously  to  the  incorporation  of  the  borough, 
the  inhabitants  of  Bi/rmimgham,  and  other  neighbouring 
townships  had  a  vested  and  indefeasible  right  or  easement 
by  prescription  to  drain  their  sewage  into  the  J2ea,  and 
thence  into  the  Tcume. 


Mr.  RoU^  Q.C.,  and  Mr.  Rod/well^  in  support  of  the  motion,  Argmnmt, 
would  not  ask  immediately  for  the  order  sought  by  the  notice 
of  motioa  The  Plaintiff  was  desirous  not  to  press  hardly 
upon  the  Defendants,  and  was  willing  that  the  Court  should, 
by  way  of  indulgence,  afford  them  every  opportunity  of 
removing  the  evil  complained  of.  He  would  be  satisfied 
with  an  interim  injunction  to  restrain  the  Defendants  from 
opening  additional  public  sewers  into  either  of  the  main 
sewerEf,  and  an  undertaking  as  to  those  already  opened,  as 
in  the  Attomey-Oeneral  v.  The  Lutwi  Local  Board  of 
EeaUh(a). 

With  regard  to  the  undertaking,  however,  it  must  be  so 
definite,  as  to  afford  the  Plaintiff  a  guarantee,  on  which  he 
can  rely,  that  something  effectual  shall  be  done  before 
Michaelmas  term.  The  Defendants  have  already  been 
allowed  four  years  for  making  their  experiments,  and 
vague  assurances  that  they  will  continue  to  do  their  best 
are  now  inadequate;  there  must  be  a  definite  undertaking 
that  they  will  immediately  resort  to  the  most  effectual 
operations  and  resources  which  science  has  discovered, 

(a)  2  Jur.,  N.  S^  180. 
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1858.  either  by  way  of  some  new  system  of  drainage,  or  for 

Attorkbt.  deodorizing  the  sewage  before  it  reaches  the  Plaintiff     If 

Gbkeral  jjq  YKmk  fide  attempt  be  made  before  Michaelmas  term. 

Council  of  the  Plaintiff  must  then  ask  to  have  the  nuisance  abated 

BOBOUOH  OF 

BiBMiNOHAM,  at  any  cost 

It  will  be  said  that  the  Plaintiff  should  have  made  this 
application  before  the  Defendants  had  expended  their 
funds  upon  the  operations  which  the  bill  seeks  to  restrain; 
but,  had  he  done  so,  he  would  have  been  met  by  the  objec- 
tion that  the  Defendants  had  a  right  and  were  bound  to 
drain  the  town,  provided  they  created  no  nuisance,  and 
that  no  nuisance  would  eventually  be  created;  and  upon 
that,  any  motion  at  an  earlier  date  would  have  been  dis- 
missed with  costs,  as  in  Haines  v.  Taylor  (a),  upon  the 
ground  that  the  Plaintiff's  right  does  not  arise  until  the 
nuisance  has  been  established. 

Mr.  WUlcock,  Q.C.,  and  Mr.  SpringdU  Tluympson,  fiwr 
the  Defendants : — 

The  Defendants  do  not  deny  that  the  evil  complained 
of  is  highly  offensive;  they  have  hitherto  done,  and  will 
continue  to  do,  their  utmost  to  remedy  the  evil;  but  if  put 
upon  their  defence,  they  submit,  that^  under  all  the  circum- 
stances of  the  case,  the  Plaintiff  would  not  be  entitled  to 
relief  even  at  law,  and  much  less  in  this  Court 

Though  highly  offensive,  the  evil  is  not  what  the  law 
considers  a  nuisance.  Besides,  from  time  immemorial,  the 
inhabitants  of  Birmvnghamt  have  had  a  prescriptive  right 
to  drain  their  houses  into  the  Rea,  and  thence  into  the 
Tame.  The  Defendants,  representing  the  entire  body  of 
inhabitants,  possess  their  collective  rights  in  this  respect, 
and  are  bound  by  this  Act  to  exercise  those  rights,  in 
(a)  2  PhiU.  209, 
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order  to  effect  a  thorough  drainage  of  the  town.    As  to        1858. 

this,  the  24th  section  of  the  General  Act  (a),  incorporated  irroiaiEr^ 
in  their  Local  Act,  is  imperative;  and  neither  in  that,  nor      Gm«iiAL 

in  any  other  section  of  either  Act,  is  there  anything  which  Council  of 

.  ,  i.  .    1  ,  .  .    .  1  BOBOUOH  OF 

reqmres  the  consent  of  neighbouring  proprietors  whose   Bibminqham. 
property   may   be   injured — a    circumstance   which    dis-     ^Ty^nowf, 
tinguishes  this  case  from  that  of  the  Attomey-Oeneral  v. 
The  Luton  Local  Board  of  HealihQi). 

This  is  not  an  evil  caused  by  an  individual  in  the  pursuit 
of  his  own  private  gain,  but  by  a  public  body  in  the  dis- 
charge of  a  public  duty  which  the  legislature  has  imposed 
on  them. 

But^  assuming  that  a  Court  of  law  would  give  relief  it 
is  not  a  case  in  which  this  Court  should  interfere.  Rightly 
interpreted,  the  107th  section  of  the  General  Act  is  express, 
that  if,  in  carrying  on  their  operations,  the  Defendants 
occasion  what  at  common  law  would  amount  to  a  nuisance, 
at  common  law  must  the  remedy  be  sought  Besides^  the 
jurisdiction  by  injunction  is  one  which  has  ever  been  exer- 
cised with  great  caution,  and  only  where  the  interference 
of  the  Court  is  clearly  necessary  to  prevent  great  mischief; 
and  if  far  greater  mischief  will  be  occasioned  by  its  inter- 
ference, the  Court  will  refuse  to  interfere:  Attorney" 
Oeneral  v.  Cleaver  {c),  Blakemore  v.  The  Glamorgan' 
shire  Canal  Navigation  (d),  The  Ea/rl  of  Eipon  v. 
H6bart(fi),  Attomey-Oeneral  v.  The  Sheffield  Oaa  Con- 
suTners  Com/pam,y  (/).  To  hold  otherwise,  would  be  "  to 
invert  the  purpose  for  which  an  injunction  should  be 
used  " — ^Per  Lord  CottenJuxm,  in  Neileon  v.  Thompaonig). 

(a)  10  &  11  Vict.  c.  34.  (c)  3  Id.  169. 

(ft)  2  Jut.,  N.  S.,  180.  (/)  3  D.  M.  G.  304. 

(c)  18  Ves.  211.  ig)  1  Webster's  "  Patent  Cases,- 

(<0  1  My.  &  K.  154.  286. 
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185S.        Here  the  evil,  that  must  ensoe  if  the  Coari  should  inter- 
Attosiobt.    ^^^>  would  be  incalculable;    If  the  drains  are  stopped,  as 
GxHSBAL      prayed  by  the  bill,  the  entire  8e?rage  rf  the  town  will 
Council  or    overflow.    Bi/navnghom,  will  be  converted  into  one  vast 
BntMntoHAM.  cesspool,  which,  in  the  course  of  nature,  fix>m  the  great 
Armmmd,     devation  of  the  town,  (460  feet  above  the  sea  levd.),  must 
empty  itself  into  the  Tarne  as  before,  only  in  a  fur  more 
aggravated  manner.      The  deluge  of  filth  will  cause  a 
plague,  which  will  not  be  confined  to  the  250,000  in- 
habitants of  Birmmghamhy  but  will  spread  over  the  en- 
tire valley  and  become  a  national  calamity.    The  increase 
of  population,  inseparable  firom  the  progress  of  a  nation  in 
industry  and  wealth,  is  attended  of  necessity  by  inccnn 
venience  to  individuals,  against  which  it  is  in  vain  to 
struggle.    In  such  cases  private  interests  must  bend  to 
those  of  the  country  at  large.    The  safety  of  the  public  is 
the  highest  law. 

The  Vice-chancellor — We  cannot  talk  of  that  in  this 
Court  Here  the  safety  of  the  public  is  that  which  the 
legislature  has  said  is  for  the  safety  of  the  public,  and  no 
more. 

Mr.  WiUcock. — But  we  must  look  to  the  nuisance  to  all, 
and  not  to  anybody  in  particular. 

Besides,  the  Court  will  consider  the  inconvenience  of 
such  an  order  as  is  prayed  by  the  bill,  if  the  cause  should 
ever  come  to  a  hearing.  Suppose  Defendants  to  do  their 
utmost,  so  far  as  human  genius  can  go,  to  obviate  the  evil 
complained  of,  the  Attomey-Oeneral,  as  representing  the 
public  generally,  may  still  complain  that  there  is  a  nuisance, 
and  insist  that  there  has  been  a  breach  of  the  injunction. 
Fifty  experiments  may  &il,  and  as  many  applications  be 
made  to  this  Courts  allying  that  the  injunction  has  been 
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broken:  Collins  v.  Pl/umb(a).    Such  questions  belong  to        I8ff8. 
a  Court  of  criminal  jurisdiction,  and  not  to  this  Court  j^i^, 

GSMKRAI. 
V. 

Consider,  again,  the  difficulty  of  framing  such  an  order.  Council  op 
The  order  must  either  be  specific,  that  certain  definite  BmMiHeHAM. 
and  specified  works  be  done  to  remedy  the  evil,  or  general 
and  vague.  If  specific,  it  will  embarrass  the  Defendants, 
who  are  already  using  their  utmost  endeavours,  and  may 
find  a  course  which  would  prove  much  more  successful 
than  that  ordered:  if  general  and  vague,  it  would  fisdl 
within  Lord  CotteTiham's  objections  in  Cother  v. .  The 
Midla/nd  Bail/way  Compa/rvyQi),  enunciating  merely  what 
the  Act  of  Parliament  has  already  enunciated.  In  either 
case  it  will  be  an  order  of  which  the  Court  could  not 
possibly  secure  the  performance.  The  dignity  of  the  Court 
requires  that  it  should  not  order  that  which  it  cannot 
enforce,  or  which,  if  enforced,  might  end  in  a  worse 
nuisance  then  before. 

Here  there  has  been  and  is  perfect  bona  fides  on  the 
part  of  the  Defendants  in  doing  their  utmost ;  they  are 
still  using  every  means  to  prevent  the  nuisance  comjdained 
of.  They  cannot  nor  can  this  Court  compel  them  to  effect 
impossibilities;  but  they  are  trying,  and  will  continue 
to  try,  every  experiment  which  science,  as  it  advances,  can 
suggest;  and  an  undertaking  would  only  fetter  them,  by 
compelling  them  to  adopt  some  one  which  might  not  prove 
the  most  effectual 

[They  contended  further,  that,  in  any  events  the  Plaintiff 
having  allowed  the  Defendants  from  1854  to  carry  on  the 
system  of  drainage  of  which  he  now  complained,  and  to  ex- 
pend all  their  funds  in  carrying  it  out,  was  precluded  by 
his  own  laches  from  asking  this  relief;  and' insisted,  that, 
their  funds  being  now  exhausted,  it  was  impossible  for  them 
(a)  16  Yes.  454.  (h)  2  PhiU.  471. 
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1858.        to  apply  to  Parliament  for  further  powers,  or  for  additional 
j^^^!^^.    funds  for  making  further  experiments]. 
Genebal 

gouhcil  of  — ____ 

Borough  of 

BiBMINaaAK. 

Jtidgmem.       ViCB-CteANCELLOR  SiB  W.  PAGB  WoOD:— 

I  need  not  hear  a  reply,  for  I  am  dear  that  the  Hain- 
tifif 's  oounsel  are  entitled  to  the  relief  they  have  asked 

Of  course  they  do  not  ask,  in  such  a  case  as  this,  tliai 
the  Court  should  immediately  interfere  to  stop  up  the  main 
sewers  already  made  by  the  Defendants;  but  what  they  ask 
is,  that,  the  rights  of  their  clients  being  ascertained,  there 
should  be  some  arrangement  made, — some  security  given, 
— ^that,  between  this  time  and  the  hearing,  or  within  some 
reasonable  and  proper  time,  the  Defendants,  knowing  their 
legal  position,  will  take  steps  to  prevent  the  nuisance  of 
which  the  Plaintiff  complaina 

That  the  Defendants  should  know  in  some  d^ree  the 
legal  position  in  which  they  are  placed,  appears  to  me  most 
desirable;  for  the  extreme  proposition  contended  for  by 
their  counsel  has  struck  me,  I  confess,  as  being  one  of 
remarkable  novelty. 

It  has  been  urged  upon  me  more  than  once  during  the 
argument  by  the  counsel  for  the  Defendants,  that  there  are 
250,000  inhabitants  in  the  town  of  Birmingham,  and  that 
this  circumstance  must  be  taken  into  consideration  in  de- 
termining the  question  of  the  Plaintiff's  right  to  an 
injunction. 

I  say  the  Plaintiff's  right,  rather  than  the  rights  of  those 
other  members  of  the  community  on  whose  behalf  the  in- 
formation  is  exhibited,  because,  as  regards  the  latter,  there 
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may  be  circiunstanoes  to  be  taken  into  consideration  which        1858. 
do  not  affect  the  question  so  far  as  it  regards  the  Plaintiff     Att^i^t- 
There  are  cases  at  law  in  which  it  has  been  held,  that^      Genekal 
where  the  question  arises  between  two  portions  of  the  com-    Council  of 
munity,  the  convenience,  of  one  may  be  counterbalanced  by  BnuaNOHAii. 
the  inconvenience  to  the  other,  where  the  latter  are  &r      jHZHi^ 
more  numeroua     But  in  the  case  of  an  individual  claim- 
ing certain  private  rights,  and  seeking  to  have  those  rights 
protected  against  an  infraction  of  the  law,  the  question  is 
simply  whether  he  has  those  rights,  and  if  so,  whether  the 
Court,  looking  to  the  precedents  by  which  it  must  be 
governed  in  the  exercise  of  its  judicial  discretion,  can  inter- 
fere to  protect  them. 

Now,  with  regard  to  the  question  of  the  Plaintiff's  right 
to  an  injunction,  it  appears  to  me,  that,  so  £Eur  as  this  Court 
is  concerned,  it  is  a  matter  of  almost  absolute  indifference 
whether  the  decision  will  affect  a  popidation  of  250,000,  or 
a  single  individual  carrying  on  a  manufactory  for  his  own 
benefit.  The  rights  of  the  Plaintiff  must  be  measured  pre- 
cisely as  they  have  been  left  by  the  Legislature.  I  am  not 
sitting  here  as  a  committee  for  public  safety,  armed  with  ar- 
bitrary power  to  prevent  what^  it  is  said,  will  be  a  great  in- 
jury, not  to  Birmingham  only,  but  to  the  whole  of  England, 
— that  is  not  my  function.  My  function  is  only  to  interpret 
what  the  Legislature  (the  proper  body  to  which  all  such  ar- 
guments should  be  addressed)  has  considered  necessary  for 
the  town  of  Birmingham.  The  town  of  BirmingJiam  is 
to  have  neither  more  nor  less  than  the  Legislature  has 
thought  necessary  for  its  protection.  The  Plaintiff's  rights 
are  neither  more  nor  less  than  the  Legislature  has  thought 
it  proper  to  leave  him.  And  the  question,  whether  the  town 
of  Birmingham  is  concerned,  or  whether,  as  in  the  case  of 
Ddarue  v.  The  Aldershot  Deodorizing  Manure  Com- 
pany, the  Defendants  are  carrying  on  these  operations  for 

VOL.   IV.  N  N 
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1858.        their  own  profit,  is  one  which  it  is  entirely  beside  the  pur- 
Attobnst-    P^^®®  ^  argue  in  this  Court 

Gbkeral 

V, 

Council  OF  Now,  the  Plaintiff's  rights  are  these: — ^He  has  a  dear 
BiBMiNOHAx.  right  to  enjoy  the  river,  which,  before  the  Defendant^  opor- 
Ju^mmt,  ations,  flowed  unpolluted — or,  at  all  events,  so  fsn  un- 
polluted that  fish  could  live  in  the  stream  and  cattle 
would  drink  of  it, — through  his  grounds,  for  three  miles 
and  upwards,  in  exactly  the  same  condition  in  which  it 
flowed  formerly,  so  that  cattle  .may  drink  of  it  without 
injury,  and  fish,  which  were  accustomed  to  finequent  it; 
may  not  be  driven  elsewhere.  He  is  entitled  to  the  full 
use  and  benefit  of  the  water  of  the  river  just  as  he  enjoyed 
them  before  the  passing  of  the  Municipal  Act,  unless  there 
be  in  that  Act  something  which  says  he  is  not  to  enjoy 
them  any  longer.  That  is  the  only  question  I  have  to  try, 
and  when  I  have  tried  that  question  I  arrive  at  the  mea- 
sure of  the  rights  of  both  parties. 

As  regards  the  discretion  the  Court  should  exercise  where 
such  rights  exist;  if  the  Plaintiff  finds  the  river  so  polluted 
as  to  be  a  continuous  injury  to  him, — ^i^  in  order  to  assert 
his  right,  he  would  be  obliged  to  bring  a  series  of  actions, 
one  every  day  of  his  life,  in  respect  of  every  additional  in- 
jury to  his  cattle,  or  every  additional  annoyance  to^himseif 
(not  to  mention  the  permanent  injury  which  he  would  sus- 
tain in  having  the  wator, — ^which,  as  it  passes  along  the 
course  of  his  land,  is  his  property, — so  damaged  that  he 
cannot  use  it),  then  the  Court  will  properly  exercise  its 
discretion  by  granting  an  injunction,  to  relieve  him  from 
the  necessity  of  bringing  a  series  of  actions,  in  order  to 
obtain  the  damages  to  which  such  continual  and  daily 
annoyance  entitles  him. 

In  one  respect^  it  is  true  arguments  as  to  the  discretion 
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which  the  Court  should  exercise  in  a  case  like  the  present,  is5S. 

may  very  properly  be  addressed  to  it  viz.  that  before  attobhbt- 

granting  an  injunction  compelling  the  sudden  stoppage  of  Gmibrai, 

works  like  these,  inasmuch  as  such  an  injunction  might  Council  of 

produce  a  considerable  injury,  the  Courts  by  way  of  indul-  Bxsminohax. 


gence,  would  afford  the  Defendants  every  conceivable  fiaxsi- 
lity  to  enable  them  to  remedy  the  evil  complained  o£  But 
when  I  am  told  that  they  have  already  done  their  utmost 
and  spent  all  their  money  in  endeavouring  to  remedy  that 
evU,  and  that  now,  in  order  to  discharge  the  duties  which 
the  Act  has  imposed  upon  them,  they  have  no  alternative 
but  to  override  the  rights  of  private  individuals,  the  answer 
is  this: — If  they  have  not  funds  enough  to  make  further 
experiments,  they  must  apply  to  Parliament  for  power  to 
raise  more  money.  If,  after  all  possible  experiments,  they 
cannot  drain  Bi/rminghomv  without  invading  the  Flauitiff's 
private  rights,  they  must  apply  to  Parliament  for  power  to 
invade  his  rights ;  and  if  the  case  be  one  of  such  magnitude 
as  it  is  represented  to  be.  Parliament,  no  doubt^  will  take 
measures  accordingly,  and  the  Plaintiff  will  protect  himself 
as  best  he  may. 

As  regards  the  Plaintiff's  rights,  therefore,  the  only  ques- 
tion I  have  to  consider  is,  whether  the  nuisance  has  been 
created  by  the  act  of  the  Defendants;  and  I  cannot  hesitate 
to  say  that  it  has.  It  was  argued,  that  the  inhabitants  of 
Birmingham  had  a  right  to  drain  their  houses  into  the 
Rea,  and  thence  into  the  Tame;  but  this  at  least  is  in 
evidence,  that  the  alleged  right  as  exercised  (assuming  it 
to  be  a  right)  did  not  pollute  the  water  of  the  Tame  as 
it  does  now— did  not  kill  the  fish  or  prevent  cattle  firom 
drinking  of  the  river ;  but  immediately  the  Defendants' 
sewers  were  opened  the  fish  were  killed  in  the  river,  and 
cattle  would  no  longer  drink  of  it ;  and  there  cause  and 
effect  are  clearly  pointed  out 

nn2 
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1858.  The  some  sort  of  aigament  was  addressed  to  me  in  the 

Attobnbt-  If'^^'^^on  ca8e(a).  There  it  was  cont^ided,  and,  in  {auct,  the 
Gbnbral  Plaintiff  admitted,  that  the  inhabitants  had  a  right  to  open 
Council  of  their  sewers  into  the  river ;  and  the  Defendants,  acting  on 
BisMiNOHAM.  behalf  of  the  community,  claimed  to  exercise  all  the  rights 
JuJhmmL  ^^^^^^  ^^  several  members  possessed.  But  the  answer  is 
this: — ^The  right  thus  claimed  is  like  that  which  exists  in 
the  case  of  adjoining  mines  upon  different  levelsL  From 
the  necessity  of  the  case,  every  owner  of  a  mine  must 
submit  to  the  inconvenience  of  having  the  water  of  an 
adjoining  mine  upon  a  higher  level  descend  upon  his  mine 
so  long  as  it  descends  in  the  natural  course  of  drainage;  but 
that  does  not  entitle  the  owner  of  the  adjoining  mine  to 
throw  upon  him  in  some  other  and  more  objectionable  way 
water  which  might  be  allowed  to  descend  upon  him  in  a 
modified  form,  not  occasioning  the  same  amount  of  in- 
jury to  his  property.  So  here,  before  the  Defendants' 
operations,  the  drainage  of  BirTn/mgham,  entering  the 
river  in  driblets  and  at  different  parts  of  the  stream,  was 
largely  diluted  before  it  reached  the  Plaintiff's  properfy, 
and  did  not  subject  him  to  that  inconvenience  of  which  he 
now  complaina 

I  have  now  to  look  to  the  Act  of  Parliament,  and  consider 
whether  the  Legislature  have  given  the  Defendants  power 
to  interfere  with  the  river  in  the  manner  complained 
of  by  the  Plaintiff  Now,  independentiy  of  the  proviso  in 
the  24th  section  of  the  General  Act(6),  that  what  the  Act 
requires  to  be  done  must  be  so  done  that  the  same  shall  in 
no  case  become  a  nuisance,  the  107th  section  has  been 
pointed  out  to  me,  which  enacts  "that  nothing  in  the  Act 
contained  shall  be  construed  to  render  lawful  any  act  or 
omission  on  the  part  of  any  person  which  is,  or  but  for  this 

(a)    The  Attorney- General  v.      Health,  2  Jur.,  N.  S.,  180. 
The    Luton    Local    Board    of         (6)  10  &  11  Vict.  c.  34. 
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Act  would  be,  deemed  to  be  a  nuisance  at  common  law/'        1858. 
It  was  argued  on  behalf  of  the  Defendants  that  this  section    attobnbt- 
must  be  read  as  amounting  merely  to  a  direction  that  all      Gmimul 
nuisances  at  common  law  are  to  be  left  to  Courts  of  common    Coungh.  or 
law  to  punish.     But  that  is  not  my  interpretation  of  the  BnufzifoHAiL 
section.    The  24th  section  was  plainly  intended  as  saving     j-nZJH^ 
to  every  person  all  his  rights  in  respect  of  acts  or  omissions, 
which,  independently  of  the  Act,  would  be  a  nuisance. 
Nothing  done  under  the  Act,  and  which  would  be  a 
nuisance  at  common  law,  is  to  be  deemed  authorised  by 
the  Act     If  it  be  a  nuisance  at  common  law,  the  rights 
of  the  party  injured  are  unaffected  by  the  Act     The  juris- 
diction of  this  Court  is  founded  upon  the  existence  of  a 
right  at  common  law,  which  right  can  only  be  exercised  at 
law  by  means  of  an  indefinite  series  of  actions,  which  the 
Court  supersedes  by  at  once  stopping  the  whole  mischief 
complained  of.     It  is,  therefore,  clear,  that  nothing  in  this 
Act  contained  has  given  the  Defendants  any  right  so  to 
interfere  with  the  river  as  to  produce  the  nuisance  of  which 
the  Plaintiff  complains.     It  is  true,  they  are  compelled  by 
the  Act  thoroughly  to  drain  the  town;  but  they  are  also 
compelled  so  to  drain  it  as  to  bring  themselves  within  the 
provisions  of  the  Act,  which  says  that  it  shall  not  be  law- 
ful for  them  to  do  anything  which  at  common  law  would  be 
deemed  to  be  a  nuisance.    How  the  town  is  to  be  thoroughly 
drained  without  causing  a  nuisance,  is  the  business  of  the 
Defendants  to  discover.     It  is  no  business  of  the  Plaintiff; 
and  if  it  should  prove  an  impossibility,  the  argument  does 
but  come  back  to  the  same  point:  the  town  must  remain 
undrained,  unless  the  Defendants  obtain  another  Act  of 
Parliament,  enabling  them  to  do  that  which  at  present  the 
law  will  not  allow. 

It  was  argued,  that  the  Plaintiff  is  precluded  from 
making  this  application  by  his  own  delay,— which,  if  unex- 
plained, would  •have  struck  me  at  once  as  an  objection. 
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1858.        seeii^  that  the  system  <^  drainage,  of  which  he  now  oom- 
j^^^^^[j^.    plains,  was  devised,  and  partly  executed,  as  long  ago  as  the 
GmmAis     year  1864.    In  October,  1864,  the  Haintiflf  and  otheis 
COUVCII.OF    wrote  to  the  Defendants,  complaining  of  the  injury  to 
BixMiKOHAif.  which  they  were  then  subjected  by  the  Defendants  opera- 
Jwdffmmf      tiona    But  what  is  the  answer  to  that  application  7    [The 
Yioe-ChanoeUor  read  the  surveyor's  letter  of  November, 
1864.]     In  that  state  of  things  I  cannot  impute  any 
laches   to   the  Plaintiff      After   the   representations  in 
that  letter,  he  could  not  have  come  here  to  restrain  the 
Defendants  from  making  the  works  without  waiting  to  see 
whether  they  would  comply  with  the  Act  of  Parliament  (as 
he  was  bound  of  course  to  suppose  that  they  would  do), 
and  take  care  that  when  the  sewage  was  disdiarged  into 
the  Tctme,  it  should  be  either  deodcnrized,  or  otherwise 
restored  to  a  comparatively  pure  state,  as  they  had  pro- 
mised in  their  surveyor's  letter. 

In  this  respect^  and  at  this  stage  of  the  proceedings,  the 
case  resembles  one  which  was  originally  before  me,  but 
was  afterwards  transferred  to  the  Master  of  the  Rolls— 
that  of  T?ie  M(mch£ster,8heSMd,(md  Lvncolnshi^  BaUr 
way  Compcmy  v.  The  Worksop  Board  of  Health  (a). 
There  the  Defendants  had  made  a  main  sewer  opening 
into  the  Plaintiff's  canal,  and,  further — and  this  was  cer- 
tainly a  most  suspicious  circumstance — ^they  had  laid  a  series 
of  pipes  leading  from  all  the  houses  of  the  town  towards  this 
main  sewer,  but  ending  in  blind  holea  At  the  same  time^ 
they  had  always  told  the  PlaintiffB  that  they  had  no  inten- 
tion to  drain  the  sewage  from  the  houses  by  means  of  those 
pipes,  but  only  the  natural  water.  At  last,  two  of  the  pipes 
were  opened  into  the  canaL  Still  the  Defendants  said,  they 
were  going  to  have  a  grand  scheme  of  drainage,  and  when 
that  scheme  was  complete,  the  sewage  would  not  go  into 
the  canaL  In  this  state  of  things^  when  the  case  came 
(a)  23  Beay.  198. 


CASES  IN  CHANCEBY.  545 

before  me,  I  thought  I  was  bound  to  take  their  word  that        i858. 
they  did  not  intend  to  do  so,  and,  accordingly,  I  put  them    XTToaNBT- 
under  an  undertaking  not  to  open  any  side  sewer  or  other      GKK«aAL 
sewer  into  the  main  sewer;  and,  that  undertaking  being    Council  of 
given,  I  ordered  the  cause  to  stand  over,  with  liberty  for  Birminoham. 
the  Plaintifife  to  bring  such  action  as  they  might  be  advised,      j^i^^i^ 
and  liberty  for  either  party  to  apply.     No  action  was 
brought.    The  cause  was  transferred  to  the  Master  of  the 
Bolls;  and  when  it  came  on  to  be  heard,  the  Master  of 
the  Rolls  felt  the  same  difficulty  which  I  had  felt,  the 
act  not  being  yet  done,  and  the  question  being  whether  it 
would  be  a  nuisance  in  case  the  act  were  done.     He  says : 
— "  I  think  it  is  impossible  for  this  Court  to  grant  a  man- 
datory injunction  to  compel  the  Defendants  to  undo  all 
the  works,  which,  as  they  allege,  are  absolutely  necessary 
to  a  plan  they  will  have  to  form  for  the  drainage  of  this 
district  under  the  duties  imposed  upon  them  by  the  Legis- 
lature, and  by  which  they  will,  as  they  allege,  carefully 
guard  against  the  evil  apprehended  by  the  Plaintiff.     If 
it  should  hereafter  appear  that  the  Defendants  are  not 
acting  bona  fide — ^that  their  assertions  are  devoid  of  truth 
— ^this  Court  must  deal  with  them  as  it  best  can;  but,  at 
present,  I  am  of  opinion,  that  this  Court  must  give  faith 
to  the  solemn  and  repeated  assertions  that  they  do  not 
intend  to  inflict  this  injury  on  the  Plain tifife"(^)-     -^^ 
although  he  ended  by  granting  an  injunction  as  to  sewers 
already  opened,  or  to  be  opened,  into  the  main  sewer,  so 
long  as  the  latter  should  discharge  itself  into  the  Plaintiff's 
canal,  he  did  not  otherwise  interfere  with  the  works  which 
had  occasioned  apprehension  to  the  Plaintifib.     He  felt  it 
doubtful  whether  the  Plaintiffs  had  acquired  any  right  to 
interfere  at  alL    Except  for  the  opening  of  the  two  drains, 
they  would  never  have  acquired  such  a  right,  but  would 
have  been  bound  to  stand  by,  and  let  all  those  suspicious 
operations  proceed,  trusting  to  the  Defendants'  assurance 
(a)  23  Beay.  207,  208. 
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1858.        that  they  had  no  intention  of  creating  a  nnisanca    So,  in 

Attorney-    ^^^  <^^^  ^^^w  before  m^  the  Defendants  having  assared  the 

Gbberal      piaintiflf,  that,  eventually,  their  operations  will  not  Create 

Council  of    the  nuisance  of  which  he  complains,  the  Plaintiff  was  not 

BiBMiNOHAM.  bound  to  interfere  earlier.     He  continues  to  put  faith  in 

JudbmenL      ^^  Bfisurance,  that  they  are  bon&  fide  attempting  to 

remove  the  nuisance,  until  at  last,  finding  that  has  not 

been  achieved,  he  comes  here  to  have  his  rights  protected. 

Thus  far  I  have  confined  myself  to  the  case  of  the 
Plaintiff,  as  being  the  most  plain  and  simple;  but^  as 
regards  the  general  body  of  persons — ^inhabitants  of  houses 
adjoining  the  course  of  the  river — on  whose  behalf  the 
information  is  exhibited,  it  appears  to  me,  that,  as  r^ards 
those  persons  also,  some  d^ree  of  nuisance  is  shown  by 
the  evidence  to  have  been  caused  by  the  same  operations 
on  the  part  of  the  Defendants.  If  I  were  called  upon 
immediately  to  interpose  by  some  violent  interference  (if  I 
may  so  term  it)  I  might  take  more  time  to  consider  how 
&r  a  nuisance  of  this  kind  has  been  established ;  but  I 
think  it  is  established  by  the  evidence  of  numerous  medical 
men,  that  the  diseases  engendered  by  the  nuisance  of  the 
river  have  been  seriously  aggravated.  That  evidence  is  not 
contradicted.  In  fact,  it  is  almost  an  undisputed  case;  for 
the  borough  of  Birmingham  very  properly  do  not  pretend 
to  deny  that  the  evil  complained  of  is  what  in  common 
parlance  would  be  called  (whatever  it  might  be  at  law)  a 
very  considerable  nuisanca 

Before  I  conclude,  I  should  notice  the  arguments  that 
were  addressed  to  me  on  the  part  of  the  Defendants,  as  to 
the  form  of  the  decree  which  would  have  to  be  made  in 
the  suit,  should  it  ever  be  brought  to  a  hearing.  Those 
arguments,  if  allowed  to  prevail,  would  quash  the  whole 
jurisdiction  which  the  Court  exercises  by  way  of  injimo- 
tion.     It  was  said,  that  the  Court  cannot  make  an  order 
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for  the  removal  of  a  nuidance;  because,  who  is  to  tell  upon  1858. 
a  motion  to  commit  for  an  alleged  breach  of  the  injunc-  attorket- 
tion,  whether  the  nuisance  has  been  removed  or  not?  Now,  Gehkbal 
whatever  difficulty  there  may  be  in  determining  that  ques-  Cottncil  of 
tion,  it  is  one  which  does  not  prevent  Courts  of  law,  as  I  Bibmimoham. 
know  from  my  own  experience,  from  dealing  with  analo-  jtidamenL 
gous  matters  by  indictment  and  judgment  in  cases  of 
nuisance.  And  the  difficulty,  after  all,  amounts  only  to 
this,  that  the  Court  cannot  determine  what  steps  are  to 
be  taken  in  order  to  remove  the  nuisance.  But  to  that 
the  answer  is,  that  it  is  not  the  province  of  the  Court  any 
more  than  it  is  of  the  Plaintiff,  to  determine  what  steps 
are  to  be  taken  to  remove  the  nuisanca  That  i3  entire'./ 
the  province  of  the  Defendant&  They  need  not  be  alarmed 
lest  the  Court,  if  it  entertains  cases  of  this  description, 
should  be  tempted  to  embark  in  scientific  inquirie&  All 
I  say  is,  that  if  the  Defendants  will  not  find  some  way  of 
removing  the  nuisance,  the  Court,  when  the  time  comes, 
will  say,  "  You  shall  not  let  the  sewage  out  into  the  river," 
and  that  will  be  a  very  effective  way  of  stopping  the  whole 
eviL  By  way  of  indulgence,  the  Court  would  afford  them 
every  possible  opportunity  of  discovering  the  best  means 
of  escaping  from  such  a  calamity  as  they  apprehend  from 
such  an  order.  But  the  argument  I  have  heard,  as  to  the 
impossibility  of  working  out  such  an  order  upon  motion  to 
commit,  would  be  equally  applicable  to  every  order  this 
Court  has  made  in  cases  of  nuisance,  whether  by  brick- 
buming  or  otherwise.  The  question,  whether  the  evil  is 
diminished  to  the  full  extent  required  or  not,  is  a  ques- 
tion which  in  all  such  cases  must  be  tried  upon  motion 
to  commit;  and,  if  the  Court  finds  that^  after  all,  the  evil 
continues,  and  that  no  means  can  be  contrived  for  its 
removal,  it  orders  the  Defendants  to  abate  the  nuisance 
altogether. 

The  result  is,  that  there  will  be  an  interim  injunction  to 
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1858. 

Attobnst- 
Gbvkral 

V. 

Council  of 
Borough  or 

BllUf  INGHAM 

Judgment, 


restrain  the  Defendants  from  opening  any  additional  main 
or  branch  public  sewer  into  either  of  the  main  sewers ;  and, 
it  seems  to  me,  that  there  should  be,  further,  an  under- 
taking forthwith  to  take  such  steps  as  may  be  deemed 
necessaiy  and  proper,  due  time  being  allowed  for  the  pmr- 
pose,  to  prevent  the  continuance  of  the  nuisance  complained 
of  in  the  bill — ^that  is  to  say,  to  prevent  the  pollution  of  the 
river  Tamie,  so  as  to  render  it  injurious  to  the  inhabitants 
of  the  houses  adjoining  its  course,  and  also  to  prevent  its 
being  so  polluted  as  to  become  offensive  and  unfit  for  use, 
with  reference  to  the  FlamtifiT,  where  it  passes  through  the 
grounds  of  the  Plaintiff.  Those  are  the  two  things  to  be 
arrived  at  The  Plaintiff  is  entitled  to  rather  larger  rights 
than  the  publia  The  public  have  only  to  look  to  their 
health. 


Some  discussion  arose  as  to  the  difficulty  of  the  Defend- 
ants' entering  into  any  undertaking,  and  eventually  the 
order  was  made  in  the  following  form: — 

Minute  of  INJUNCTION  to  restrain  the  Defendants  from  opening  any  additional 

Order.  main  or  branch  public  sewer  into  either  of  the  main  sewers  in  the 
bill  and  information  and  affidavits  mentioned,  until  ftirther  order. 
Liberty  for  either  party  to  apply.  In  the  event  of  the  Defendants 
not  proceeding  forthwith  to  take  such  steps  as  may  be  necessary  and 
proper  (due  time  being  allowed  for  that  purpose)  to  prevent  the  con- 
tinuance of  the  nuisance  complained  of  by  the  information  and  bill 
(that  is  to  say),  to  prevent  the  pollution  of  the  river  Tame^  so  as  to 
render  it  injurious  to  the  health  of  the  inhabitants  of  the  houses  ad- 
joining its  course,  and  also  to  prevent  its  being  so  polluted  as  to 
become  offensive  and  unfit  for  use  or  injurious  to  health  where  it 
passes  through  the  grounds  of  the  Plaintiff  and  Relator, — ^the  Inform- 
ant and  Plaintiff  to  be  at  liberty  to  apply  on  the  first  day  of  Michael- 
mas Term  for  an  extension  of  the  injunction. 
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In  be  the  ATHENiEUM  LIFE  ASSURANCE       Juiff  7th  #  9th. 
SOCIETY; 
Ex  PARTE  THE  EAGLE  INSURANCE  COMPANY. 

On  the  6th  of  July,  1862,  The  Mentor  Life  Aasimmoe    Jaku  stock 
Company  granted  a  policy  of  assurance  on  the  life  of  a  Deedofs^ 
foreigner  named  SaUin  for  2000?.,  payable  to  his  executors  ^^J^^^^ 
on  his  death.  H'^^^Tf^ 

Sealr—1  4rS 
Vict^c  110, 

The  Mentor  Company  proposed  to  The  Aihenoeum  Life  *'   Agency. 
Assurance  Society  (which  was  a  joint  stock  company  re- 

.     The  deed  of 

gistered  under  the  Act  7  &  8  Vict,  a  110)  to  reassure  this  settlement  of 
policy  with  The  AtheruBum  Society;   and  a  resolution  ^Jl^^^^^ 
was  passed  at  a  board  of  the  directors  of  The  Athenaeum  Y^%\\cl 
Society  authorising  an  assurance  for  that  purpose  for  a  die,  after 

.  empowering 

larger  amount.  the  du^tors  to 

effect  insur- 
ances on  lives 

On  the  16th  of  July,  the  following  memorandum,  in-  upon  such 

terms  and  con- 

dorsed  on  a  copy  of  the  policy  which  had  been  granted  by  ditions  and  in 

such  manner 
as  they  should 
think  proper,  provided  that  every  policy  or  other  instrument  required  in  any  of  the  transac- 
tions i^oresaid  should  be  given  under  the  hands  of  not  less  than  three  of  the  directors,  and 
sealed  with  the  common  seal  of  the  society;  and  that  there  should  be  contained  therein,  and 
in  every  other  contract  to  be  entered  into  on  behalf  of  the  society  in  or  about  the  premises 
(meaning  in  or  about  matters  connected  with  insurance),  a  reference  to  the  deed  and  a  proviso 
negativing  an  unconditional  liability.  The  deed  also  declared,  that  it  should  be  competent  to 
a  board  of  directors  to  exercise  certain  general  powers,  and  generaUy  where  the  deed  was  silent 
or  did  not  otherwise  provide,  to  act  in  the  direction  of  the  afiairs  of  the  society  in  such 
manner  as  in  their  absolute  discretion  they  should  think  most  conducive  to  its  interests.* — 
Held,  that  a  memorandum  signed  by  three  of  the  directors,  but  not  under  the  seal  of  the 
society,  stipulating,  that,  on  payment  of  certain  premiums,  the  society  would  guarantee  an 
assurance  therein  mentioned,  and  would  issue,  when  required,  a  stamped  policy  in  the  form 
authorised  by  their  deed  of  settlement,  was  binding  upon  the  general  body  of  the  shareholders, 
and  created  a  good  equitable  debt. 

State  of  the  law  as  to  the  liability  of  persons  dealing  with  companies  registered  under  the 
Act  7  &  8  Vict.  c.  110,  to  make  themselves  acquainted  with  the  company's  deed  of  settlement, 
and  to  see  that  its  requirements  are  complied  with. 

Aoqmucence, — Evidence  required,  in  the  case  of  joint  stock  companies,  before  the  Court  will 
conclude  that  an  act  of  the  directors  not  authorised  by  the  company's  deed  of  settlement 
has  been  aoquiesoed  in  by  the  shareholders. 
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Inrb 

Athen^um 
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£X  PARTS 

Eagle 

COMPANT. 

Staiement. 


The  Mentor  Company,  was  signed  by  three  of  the  directors 
of  The  AthencBum  Society: — 

"  Memorandum — Athenceum  Life  Assurance  Society — 
The  Athenceum  Life  Assurance  Society  guarantee  The 
Mentor  Life  Assurance  Compcmy  the  whole  of  the  within 
assurance  on  the  same  terms  and  conditions  at  a  premium 
of  SSL  5s.,  payable  half-yearly,  on  the  16th  day  of  January 
and  16th  day  of  July,  or  within  thirty  days  thereafter;  and 
will  issue,  whenever  required,  a  stamped  policy  numbered 
327,  in  favor  of  The  Mentor,  on  payment  of  stamp  duty.** 

The  premiums  were  duly  paid  by  The  Menior  to  The 
AthcTicBum,  until  the  death  of  Sahlvn  in  1856. 

In  the  meantime  The  Mentor  Compcmy  had  assigned 
their  business  and  all  their  risks,  and  among  them  the 
policy  on  the  life  of  the  deceased,  and  all  their  right  under 
the  memorandum,  to  The  Eagle  Assurance  Company; 
which  paid  the  sum  assured  by  The  Mentor  policy  on  the 
26th  of  December,  1856. 


An  order  having  been  made  for  winding  up  The  Athe^ 
ncBum  Society,  a  claim  was  brought  in  by  Messrs.  Hoi- 
combe,  Lloyd,  and  Price  as  trustees  of  The  Eagle  Inaur- 
once  Company,  to  prove  against  the  estate  of  The  Athe- 
nceum for  the  2000i.  and  interest  from  the  26th  of  Decem- 
ber, 1856,  when  the  same  was  paid  by  their  company. 

The  27th  section  of  the  deed  of  settlement  of  the  Athe^ 
ncBum  Society  was  as  follows : — "  It  shall  be  lawful  for  the 
directors  of  the  society  to  effect  assurances  on  lives  and 
survivorships,  to  sell  out  and  purchase  reversions  and 
annuities,  and  to  grant  endowments  for  children,  and 
generally  to  effect  all  such  other  assurances,  whether  life, 
guardian,  guarantee,  or  otherwise,  upon  such  terms  and 
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conditions,  and  in  such  manner,  as  the  directors  shall  think 
proper." 

The  28th  section  provided  thus : — "  That  every  policy,  en- 
dowment, grant  of  annuity,  or  other  instrument  required  in 
any  of  the  transactions  aforesaid,  shall  be  given  under  the 
hands  of  not  less  than  three  of  the  directors,  and  sealed 
with  the  common  seal  of  the  society;  and  that  there  shall 
be  contained  therein,  and  in  every  other  contract  to  be 
entered  into  on  behalf  of  the  society  in  or  about  the 
premises''  (meaning  in  or  about  matters  connected  with 
insurance),  "a  reference  to  these  presents,  and  a  proviso 
limiting  the  scope  and  effect  of  the  contract  thereby  created, 
so  that  the  same  shall  take  effect  and  be  satisfied  only  out 
of  such  funds  and  property  of  the  society  as  under  the 
provisions  hereafter  contained  shall,  at  the  time  at  which 
such  liability  shall  accrue,  be  at  the  disposal  of  the  directors 
in  that  behalf,  and  negativing  an  unconditional  liability/' 

The  38th  section  declared,  that  it  should  be  competent 
to  a  board  of  directors  to  exercise  certain  general  powers; 
"  and  generally,  where  the  deed  was  silent  or  did  not  other- 
wise provide,  to  act  in  the  direction  of  the  affairs  of  the 
society  in  such  manner  as  in  their  absolute  discretion  they 
should  think  most  conducive  to  the  interests  of  the  society, 
and  for  that  purpose  to  make,  do,  and  execute  all  such 
acts,  deeds,  matters,  and  things  whatsoever,  as  might  be 
requisite  or  expedient  in  that  behalf" 

It  appeared  that  the  form  of  policy  on  which  the  memo- 
randum was  indorsed  contained  a  proviso,  to  the  effect 
indicated  in  the  28th  section  of  the  deed  of  settlement  of 
The  AtheiKBum,  by  the  words  "  a  proviso  limiting  the  scope 
of  the  contract^  so  that  it  shall  take  effect  and  be  satisfied 
only  out  of  the  then  available  assets  of  the  society." 
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The  hearing  of  the  claim  having  been  adjourned  into 
Court, 

Mr.  James,  Q.  C,  and  Mr.  T,  Stevens,  on  behalf  of  The 
Eagle  Company,  now  moved  that  the  trustees  of  that 
company  might  be  admitted  to  prove  against  the  estate 
of  The  Athencsum  Society  for  the  principal  money  and 
interest  referred  to  in  the  memorandum  of  the  16ih  of 
July,  1862. 

The  contract  contained  in  that  memorandum  was  autho- 
rised by  a  board  of  directors,  and  signed  by  three  of  that 
body.  It  was  an  act  within  the  scope  of  the  ordinary 
business  of  the  society,  viz.  to  issue  policies  in  the  precise 
form  stipulated  for  in  the  memorandum;  and  there  was 
nothing  in  the  Joint  Stock  Companies  Act  (a),  under  which 
the  society  was  registered,  to  render  the  seal  of  the  company 
indispensable  to  the  validity  of  such  a  contract  The  44th 
section  of  the  Act  merely  provided,  that,  in  the  absence  of 
the  company's  seal,  the  contract  should  be  void,  *'  except  as 
against  the  company  on  whose  behalf  the  same  shall  have 
been  made." 

It  was  essential  to  the  transactions  of  fire  and  life  in- 
surance companies,  that  executory  contracts  of  this  kind 
should  be  upheld,  the  most  important  insurances  in  many 
of  such  companies  necessarily  remaining  incomplete  for 
day& 

[They  also  contended,  that,  even  if  the  memorandum 
were  not  binding  upon  the  company,  the  society  having 
received  premiums  from  1862  to  1866,  upon  the  faith  of  the 
memorandum  as  being  a  valid  contract,  the  memorandum 
must  be  deemed  to  have  been  ratified  by  the  general  body 
of  the  shareholders^  citing  Renter  v.  The  Electric  Telegraph 


(a)  7&8  Vict.  Clio. 
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Compcmy(a).  They  cited  also  Rieketia  v.  Be7mett(b), 
Boscmquet  v.  8hortridge(c)f  and  In  Be  The  Norwich  Yam 
Company  {dy] 

Mr.  Bolt,  Q.G,  Mr.  W.  D.  Lewis,  and  Mr.  Field,  for  the 
official  manager  of  The  AthcTUBum  Society,  contra. 

The  question  was  not  whether  the  Act  of  Parliament 
required  an  instrument  under  the  seal  of  the  society,  but 
whether  such  an  instrument  was  not  required  by  the 
society's  deed  of  settlement ;  and  upon  that  question  the 
28th  section  of  the  deed  was  conclusive  that  it  was.  That 
The  Mentor  Company  were  bound  to  look  to  the  deed,  and 
to  see  whether  the  deed  empowered  the  directors  to  bind 
the  company  by  a  contract  not  under  the  common  seal  of 
the  society,  is  clear  upon  the  broad  principle  of  the  law  of 
agency,  that^  wherever  an  authority  purports  to  be  derived 
from  a  written  instrument,  the  other  party  is  bound  to 
examine  the  instrument  itself,  to  see  whether  it  justifies 
the  act  of  the  agent  (e):  Alexander  v.  Mackenzie  (f). 
Besides,  the  precise  point  has  been  repeatedly  decided  in 
the  case  of  joint  stock  companies  registered  under  this  Act: 
The  Royal  Britiah  Bank  v.  Turquand{g),  and  Ernest  v. 
N'icholls{h). 

The  contrary  contention  gives  to  the  unsealed  and  im- 
perfect instrument  a  greater  efficacy  than  to  one  under  the 
seal  of  the  company,  and  would  lead  to  this  result,  that  an 
insurance  company  might  conduct  the  whole  of  their  busi- 
ness without  using  a  single  sealed  policy. 
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Mr.  Jamies,  Q.C.,  in  reply — 

(a)  6  £U.  &  Bl.  341. 

(b)  4  C.  B.  686. 

(c)  4  Exch.  699. 

(d)  13  Beav.  426. 


(tf)  Story  on  Agenqr,  §  76. 
(/)  6  C.  B.  766. 
(g)  6  Ell.  &  Bl.  327. 
(A)  6  H.  L.  C.  401. 
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The  28th  section  of  the  deed  distinguishes  between 
executed  and  executoiy  contract&  The  former  must  be 
under  the  company's  seal,  the  latter  need  not  The 
memorandum  in  question  is  of  the  latter  description,  and 
was  clearly  authorised  by  the  general  powers  given  to  the 
directors  by  the  38th  section  of  the  deed  of  settlement 
To  accept  proposals,  must  be  within  the  business  of  Uie 
directors  of  an  insurance  company.  The  argument,  tliat 
according  to  this  view,  they  might  conduct  the  whole  of 
their  business  without  issuing  a  single  sealed  policy  is  in- 
correct, for,  without  such  a  policy,  there  could  be  no  remedy 
at  law. 


[The  British  Empire  Life  Asaurcmce  Company  v. 
Browne  (a)  was  cited  as  to  the  question  whether  such  a 
contract  would  not  be  unilateral] 

Judgment  reserved. 


Jvltf9th. 


Vice-Chancellob  Sir  W.  Page  Wood: — 

The  question  in  this  case  is,  whether  The  Eagle  Asaur- 
ance  Company  should  be  admitted  to  prove  a  debt  in 
respect  of  a  memorandum  of  this  description.  The  Menr 
tor  Life  Assurance  Company  had  insured  the  life  of 
a  foreigner  by  a  policy,  in  the  same  form  and  subject 
to  the  same  conditions  as  the  policies  which  the  Athe- 
nceum  Society  was  in  the  habit  of  granting  under  the 
powers  contained  in  its  deed  of  settlement  And,  upon  a 
copy  of  that  policy  was  indorsed,  and  signed  by  three  of 
the  directors  of  the  Athenceum,  a  memorandum  referring 
to  the  policy,  and  stipulating  in  effect^  that,  on  pa3rment  of 


(a)  12C.  B.  723. 
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certain  premiums,  the  Athenceum  would  hold  itself  respon- 
sible for  the  sum  to  be  paid  to  the  assured,  and  would  issue 
to  the  Mentor  (now  represented  by  the  present  claimants)  a 
policy  "  on  the  same  terms  and  conditions  "  (meaning  evi- 
dently "the  same  terms  and  conditions  mutatis  mutandis,*' for 
it  is  absurd  to  suppose  that  the  Athenceum  meant  to  contract 
to  pay  the  sum  in  question  out  of  the  capital  of  the  Meritor 
Company) "  as  the  policy  granted  by  the  Mentor^ — ^that  is, 
in  eflFect,  to  issue  to  the  Menior  a  policy  in  the  ordinary 
form  employed  by  the  Athenceum  Society  under  the  powers 
of  their  deed. 
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The  question,  therefore,  is  simply  whether,  under  the 
provisions  of  the  Act  of  Parliament  under  which  the 
Athenceum  Society  was  registered  (a),  and  of  the  deed 
of  settlement  of  that  society,  such  an  iustrument,  not  being 
under  the  common  seal  of  the  society,  gives  any  right 
either  at  law  or  in  equity  to  persons  in  the  position  of  the 
present  claimants. 


Now,  the  Act  of  Parliament  merely  enacts,  that,  in  the 
case  of  all  joint  stock  companies  completely  registered 
under  the  Act,  every  contract  entered  into  on  behalf  of  the 
company,  with  certain  immaterial  exceptions,  shall  be  in 
writing,  and  sigued  by  two  at  least  of  the  directors  of  the 
company,  and  sealed  with  the  common  seal;  and  if  not  so 
executed,  "  any  such  contract  shall  be  void  and  ineffectual 
(except  as  against  the  company,  on  whose  behalf  the  same 
shall  have  been  made)/'  The  precise  intention  of  the 
Legislature  in  making  that  exception  is  not  certain;  but  I 
apprehend  their  meaning  to  have  been,  that,  as  it  was 
desirable  that  all  contracts  by  such  companies  should  be 
executed  as  there  mentioned,  the  best  mode  of  effecting 
that  object  was  to  provide,  that,  imless  they  chose  by  their 
deed  to  make  special  provision  to  the  contrary,  all  contracts 

(a)  7&8  Vict.  c.  110. 
VOL.  IV.  0  0' 
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entered  into  on  their  behalf  and  not  executed  as  required 
by  the  Act  should  be  unilateral — good  against  the  company, 
but  void  against  all  other  persons. 

Then,  as  regards  the  deed,  the  only  clauses  in  the  deed 
that  are  applicable  to  this  subject  are  the  27th,  the  28th, 
and  the  38th. 

[The  Yice-Chanckllor  read  the  27th  and  28th  seetiona] 

Now,  in  the  28th  section,  two  things  are  clearly  provided: 
First,  every  policy,  endowment,  grant  of  annuity,  or  other 
instrument  required  in  the  transactions  previously  men- 
tioned in  the  deed,  is  to  be  under  the  hands  of  three  of 
the  directors,  and  sealed  with  the  common  seal  of  the 
society.  Secondly,  there  is  to  be  contained  therein,  cmd 
in  every  other  contract  to  be  entered  into  on  behalf  of  the 
society  in  or  about  the  premises,  a  reference  to  the  deed, 
and  a  proviso  limiting  the  scope  of  the  contract^  so  that 
it  shall  take  effect  and  be  satisfied  only  out  of  the  then 
available  assets  of  the  society — a  proviso  which  is  actually 
inserted  in  the  policy  before  me  upon  which  the  memo- 
randum now  in  question  is  indorsed.  The  latter  condition, 
therefore,  is  fulfilled  by  the  contract  contained  in  the  memo- 
randum; and  the  only  question  is,  whether  that  contract  is 
necessarily  within  the  scope  of  the  previous  clause : — "Every 
policy,  endowment,  grant  of  annuity,  or  other  instnmient 
required  in  any  of  the  transactions  aforesaid,  shall  be  given 
under  the  hands  of  not  less  than  three  of  the  directors,  and 
sealed  with  the  common  seal  of  the  society." 


Looking  at  the  two  branches  of  the  clause,  I  think,  that^ 
even  if  the  matter  rested  here,  there  would  be  strong  ground 
for  adopting  the  construction  contended  for  on  behalf  of  the 
present  claimants,  viz.  that  the  first  branch,  which  requires 
that  every  policy,  endowment,  grant  of  annuity,  or  other 
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instrument^  should  be  given  under  the  hands  of  not  less 
than  three  of  the  directors,  and  sealed  with  the  conunon 
seal  of  the  society,  relates  to  the  completed  instrument ; 
and  that,  inasmuch  as  the  second  branch  contains  no  such 
requisition,  in  reference  to  what  it  describes  as  "  every 
other  contract  to  be  entered  into  on  behalf  of  the  society  in 
or  about  the  premises"  (meaning  in  or  about  matters 
connected  with  insurance,  such  matters  forming  the  prin- 
cipal subject  of  the  earlier  part  of  the  deed),  it  would  be 
competent  to  the  directors,  without  violating  that  clause  of 
the  deed,  to  enter  into  a  contract,  which  would  have  to  be 
satisfied  out  of  the  funds  of  the  society,  but  which  would 
not  have  to  be  executed  in  the  manner  required  by  the 
earlier  branch  of  the  clause. 
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But  when  I  come  to  the  38th  clause— the  only  other 
passage  in  the  deed  having  a  bearing  upon  the  question  of 
the  powers  of  the  directors  in  reference  to  transactions  of 
this  nature — I  find  a  provision,  which,  taken  with  the 
former,  appears  to  me  to  be  conclusive.  That  clause  pro- 
vides, that  it  shall  be  competent  to  the  board  of  directors 
to  exercise  certain  general  powers,  ''  and  generally,  where 
the  deed  is  silent,  or  does  not  otherwise  provide,  to  act  in 
the  direction  of  the  concerns  of  the  society  in  such  manner 
as  in  their  absolute  discretion  they  shall  think  most  con- 
ducive to  the  interests  of  the  society,  and  for  that  purpose 
to  make,  do,  and  execute  all  such  acts,  deeds,  matters,  and 
things  whatsoever,  as  may  be  requisite  or  expedient  in  that 
behalf — ^the  word  "  deeds,"  meaning,  of  course,  not  formal 
instruments,  but  such  things  as  may  be  necessary.  Now, 
looking  to  the  general  powers  there  given  to  the  directors, 
and  taking  them  in  connexion  with  the  provision  in  the 
28th  clause,  that  there  may  be  other  contracts  requiring  to 
be  satisfied  out  of  the  assets  of  the  society  besides  formal 
instruments  under  the  seal  of  the  society,  it  is  not  im- 
reasonable  to  hold  that  this  society,  through  the  medium 

0  0  2 
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of  its  directors,  may  contract,  so  as  to  bind  itself  to  specific 
performance  of  agreements  to  issue  policies,  which,  when 
issued,  must  be  executed  under  the  common  seal  of  the 
society. 

It  was  argued,  that,  to  hold  the  memorandum  in  question 
to  be  thus  binding  upon  the  society,  would  be  to  give  to  an 
imperfect  instrument  a  greater  effect  than  to  a  complete 
and  perfect  instrument  But  that  is  not  so.  It  appears 
to  me  that  the  case  is  analogous  to  that  of  a  power  of 
attorney  given  to  a  solicitor  to  sell  his  client's  estate,  and 
to  execute  all  deeds  necessary  for  making  a  valid  convey- 
anca  The  conveyance  in  such  a  case  would  not  be  effected 
without  a  formal  instrument  under  seal ;  but  the  absence 
of  such  an  instrument  would  not  prevent  a  purchaser  from 
obtaining  a  decree  for  specific  performance  of  an  agreement 
not  under  seal  for  the  sale  of  the  estate.  So  here,  the 
policy  cannot  be  effected  so  as  to  be  binding  at  law  with- 
out a  formal  instrument  executed  under  the  seal  of  the 
society ;  but  that  does  not  prevent  persons,  who  had  power 
under  the  deed  to  contract  to  issue  a  policy  so  executed, 
from  contracting  by  an  instrument  not  under  the  seal  of 
the  company  in  such  a  manner  that  in  this  Court  the 
t5ompany  would  be  bound  and  the  contract  capable  of 
being  enforced.  The  question  is  simply  this,  whether  these 
directors  had  expressly  or  by  implication  a  power  thus  to 
contract ;  if  they  had,  then  I  am  justified  in  holding  that 
the  company  would  be  bound,  upon  a  bill  filed  by  the  pre- 
sent claimants,  to  execute  a  policy  in  conformity  with  the 
contract  the  directors  have  entered  into  on  behalf  of  those 
through  whom  they  claim. 


A  question  might  arise  under  the  38th  clause  of  the 
deed,  as  to  whether  what  the  directors  are  there  authorised 
to  do  under  their  general  powers  must  not  be  done  by  them 
at  a  board;  and  it  appears  to  me  that  it  would  not  be  com- 


CASES  IN  CHANCERY. 


559. 


petent  to  any  one,  two,  or  even  three  directors,  by  putting 
their  signature  to  an  instrument,  to  enter  into  a  contract 
for  the  society;  for,  by  the  38th  section,  the  contract  must 
be  executed  at  a  board ;  but  in  this  case  that  objection  is 
removed  by  the  circumstance,  that  a  contract  to  insure  a 
larger  sum  than  that  mentioned  in  the  memorandum  was 
authorised  by  a  resolution  of  a  board,  and  that  resolution 
would  authorise  the  smaller  engagement  entered  into  by 
the  memorandum. 
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I  entirely  concur  with  the  observations  of  Lord  WenS" 
ley  dale  in  the  case  of  Ernest  v.  Nicholl8(a),  when  applied 
to  the  subject  matter  then  before  the  Court  It  is  most 
important,  as  is  there  said,  that  persons  dealing  with  com- 
panies registered  under  this  Act  of  Parliament  (6),  should 
know  that  they  are  dealing  with  a  company  with  whose 
deed  of  settlement  they  are  bound  to  make  themselves 
fully  acquainted,  and  whenever  the  deed  requires  any 
particular  description  of  contract  to  be  executed  in  a  par- 
ticular form,  they  must  see  that  it  is  executed  in  that 
particular  form  ;  the  case  being  one  of  a  limited  agency,  in 
which  the  powers  given  by  the  general  body  of  proprietors 
must  be  exercised  mode  et  formd  as  required  by  the  deed. 
Considering  the  immense  powers  of  directors  of  joint  stock 
companies,  the  very  small  control  the  shareholders  have 
over  them,  and  the  scanty  information  contained  in  the 
directors'  reports,  it  is  important  that  the  shareholders 
should  not  be  held  bound  by  the  directors'  acts  one  step 
beyond  the  provisions  to  which  they  have  assented  by  their 
deed  of  settlement  I  do  not  think  it  at  all  an  unreasona- 
ble requisition  on  the  part  of  joint  stock  companies,  that 
every  instrument  required  in  their  transactions  should  be 
under  their  common  seal  The  44th  section  of  the  Act 
makes  such  a  requisition  of  the  utmost  importance;  for, 
according  to  that  section,  every  contract  entered  into  by 
(a)  6  H.  L.  C.  401.  (ft)  7  &  8  Vict,  c  110. 
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an  instrument  not  under  their  common  seal  would  be 
xmilateral  as  regards  them — a  contract  under  which  they 
would  be  liable,  but  of  which  they  could  not  claim  the 
benefit  against  those  with  whom  it  was  entered  inta  In 
this  particular  case,  indeed,  that  consideration  has  less 
weight,  r^ard  being  had  to  the  nature  of  a  contract  for 
insurance,  which  is  merely  a  contract  for  renewal  from  year 
to  year,  the  premium  being  first  paid  before  every  such 
renewal,  so  as  to  leave  no  right  to  be  enforced  by  the 
company  against  the  party  with  whom  they  are  contract- 
ing ;  but  there  might  be  other  contracts  to  be  entered  into 
by  a  society  of  this  description,  as  to  which  it  would  be  of 
the  utmost  importance  to  the  general  body  of  shareholders, 
that  they  should  not  be  bound  by  their  acts  unless  exe- 
cuted in  conformity  with  the  requisitions  for  which  they 
have  stipulated. 


What  Lord  Wemaleydale  says  is  this : — "  Provisions 
which  give  to  the  directors  discretionaiy  powers  of  manage- 
ment do  not  affect  strangers.  The  company  is  bound  by 
the  exercise  of  the  discretion  which  they  have  consented 
to  giva  Other  stipulations  are  directory  merely,  and  do 
not  constitute  conditions  to  the  exercise  of  the  powers;  but 
they  form  the  subject  of  an  action  against  the  directors  for 
the  breach  of  their  covenants  expressed  gr  implied  in  the 
deed.  The  great  body  of  shareholders,  for  whose  protec- 
tion these  limitations  of  authority  are  provided,  cannot  be 
affected  imless  they  are  complied  with.  They  can  only  act 
and  contract  through  their  directors,  and  the  acts  of  indi- 
vidual shareholders  have  no  effect  whatever  on  the  com- 
pany at  large 'X^^). 


There  is,  no  doubt^  an  important  distinction  to  be  drawn, 
and  it  is  drawn  in  the  case  of  The  Royal  British  Bank  v. 
TnrqvxiTidQ)),  between  that  which,  upon  the  face  of  it^  is 
(a)  6  H.  L.  C.  419.  (ft)  6  Ell.  &  Bl.  827. 
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manifestly  imperfect  when  tested  by  the  requirements  of 
the  deed  of  settlement  of  the  company,  and  that  which  con- 
tains nothing  to  indicate  that  those  requirements  have  not 
been  complied  with.  Thus,  where  the  deed  requires  cer- 
tain instruments  to  be  under  the  common  seal  of  the  com- 
pany, every  person  contracting  with  the  company  can  see 
at  once  whether  that  requisition  is  complied  with,  and  he 
is  bound  to  do  so;  but  where,  as  in  the  case  I  have  last  re- 
ferred to,  the  conditions  required  by  the  deed  consist  of 
certain  internal  arrangements  of  the  company — for  in- 
stance, resolutions  at  meetings,  and  the  like, — if  the  party 
contracting,  with  the  directors  find  the  acts  which  they 
undertake  to  do  to  be  within  the  scope  of  their  powers 
under  the  deed,  he  has  a  right  to  assume  that  all  such  con- 
ditions have  been  complied  with.  In  the  case  last  sup- 
posed, he  is  not  bound  to  inquire  whether  the  resolutions 
have  been  duly  passed,  or  the  like,  otherwise  he  would 
be  bound  to  go  further  back,  and  to  inquire  whether  the 
meetings  have  been  duly  summoned,  and  to  ascertain  a 
variety  of  other  matters,  into  which  if  it  were  necessary  to 
make  such  inquiry,  it  would  be  impossible  for  the  company 
to  carry  on  the  business  for  which  it  is  formed 


1858. 

In  rb 
Athenaum 

SOCIBTT; 
Ex  PABTB 

Eagle 

COMPAKT. 

Judgment. 


After  making  the  observation  I  have  read.  Lord  Wensley- 
dale  proceeds  to  comment  upon  a  case  which  occurred  at 
law,  that  of  Smith  v.  The  Hull  Plate  Glass  Company  (a), 
and  then  he  says  this : — "  If  there  had  been  a  special  verdict, 
unless  it  had  been  stated  that  all  the  directors,  or  that  a 
board  of  directors,  saw  and  sanctioned  the  purchase  of  each 
article,  it  would  not  have  been  sufficient  to  fix  the  com- 
pany, unless  the  reasoning  of  MavZe,  J.  (6),  is  correct, 
that,  if  the  directors  carried  on  the  business,  and  allowed 
persons  to  act  for  them  on  the  premises  in  ordering  and 
receiving  goods,  the  company  at  large  would  be  fixed,  as  an 
ordinary  partnership  would  be  under  the  same  circum- 
(a)  8  C.  B.  668;  11  Id.  897,  (b)  11  C.  B.  928. 
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stances.  No  doubt,  this  position  is  quite  correct,  if  the 
directors  are  expressly  or  impliedly  authorised  by  the  deed, 
which  depends  upon  the  terms  of  it,  to  do  80^'(a). 

So  that  he  distinctly  recognises  the  principle,  that,  what- 
ever power  you  can  collect  from  the  company's  deed  to  be 
either  expressly  or  by  implication  vested  in  the  directors, 
that  power  a  person  contracting  with  the  directors  is 
entitled  to  ajssume  to  be  well  exercised  by  them  in  his 
behalf. 


In  the  case  before  me,  I  find,  in  the  deed  of  this  society, 
the  28th  section  distinguishing  between  certain  completed 
instruments,  which  it  requires  to  be  under  the  common 
seal  of  the  society,  and  other  contracts,  which,  like  the 
former,  are  to  be  satisfied  out  of  the  funds  of  the  society, 
but  as  to  which  there  is  no  such  requisition  with  reference 
to  the  manner  in  which  they  are  to  be  executed.  I  find,  in 
the  38th  section,  a  power  given  to  the  directors,  wherever 
the  deed  is  silent,  to  do  everything  which  is  necessary  for 
carrying  on  the  business  of  the  company;  and  I  then  find 
a  contract,  executed  by  three  of  the  directors,  which  is  a 
reasonable  contract  and  within  the  precise  scope  and  ob- 
ject of  the  society,  viz.  a  contract  to  issue  a  policy  in  the 
very  form  which  the  society  was  constituted  for  the  purpose 
of  issuing.  Under  these  circumstances,  it  appears  to  me, 
that  the  contract  in  question  is  one  into  which  the  directors 
were  authorised  to  enter,  and  which,  upon  bill  filed,  the 
society  would  have  been  decreed  to  perform. 


I,  therefore,  hold  that  the  debt  is  established, — if  not  at 
law, — as  a  good  equitable  debt. 

Upon  the  circumstances  relied   on  in  argument,  for  the 
purpose  of  showing  that  the  memorandum  had  been  actu- 
(a)  6  II.  L.  C.  421. 
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ally  ratified  by  the  shareholders,  I  purposely  abstain  from 
commenting.  Much  might  be  said  on  that  part  of  the  case 
in  reference  to  the  peculiar  constitution  of  joint  stock  com- 
panies, which  differ  considerably  from  chartered  companies, 
such  as  that  in  question  in  Revier  v.  The  Electric  Tele- 
grajph  Company  {a)  \  and,  imless  I  know  what  information 
was  laid  before  the  shareholders,  what  powers  of  inspection 
they  possessed,  and  what  information  they  were  capable  of 
obtaining  with  reference  to  the  transaction  in  question,  I 
should  have  ^to  pause  before  I  could  arrive  at  the  con- 
clusion, that,  if  this  act  were  one  not  authorised  by  the 
deed  of  settlement  of  the  society,  the  shareholders  could 
be(;  said^.to  have  acquiesced  in  its  being  done^  imless 
notice,  distinct  and  clear,  were  brought  home  to  them  in 
the  shape  of  a  report,  that  the  memorandum  had  been 
signed  on  their  behalf. 


563 


1858. 

In  bb 

Athene  cm 

Society; 

Ex  PABTB 

Eagle 
CoicPAirr. 

Judgment. 


Obdeb,  that  Messrs.  Uohomhe^  Lhyd,  and  Price,  as  trustees  of  The 
Eagle  Insurance  Company^  be  admitted  to  prove  against  the  estate  of 
The  Athenmtm  Insurance  Society  for  the  sum  of  2000/.,  with  interest 
thereon  from  the  26th  of  December,  1856,  as  if  a  policy  had  been 
granted  in  the  terms  authorised  by  the  deed  of  settlement  of  the  last- 
named  society. 

(o)  6  Ell.  &  Bl.  341. 
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Decree, 
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June  srd^  4th,  MARY  BATHE,  the  Wife  of  John  Bathe," 
formerly  of  New  Zealand,  and  now  out  of 
the  Jurisdiction,  suing  as  a  Feme  Sole  by 
virtue  of  the  Provisions  contained  in  the 
Act  20  &  21  Vict,  a  85  -        -        - 


PlavnUff. 


THE  GOVERNOR  AND  COMPANY  OF)  ^  ^    ^    , 
THE  BANK  OF  ENGLAND       -        - }  ^^Z^^*^^^' 

Feme  Cowrie  AN  the  year  1845,  the  Plaintiff  was  deserted  by  her  hus- 
Execuirw-De-  jj^u J  ^jiA.  sho  Still  remained  in  that  condition. 

sertton  by  Hus-  * 

band — Order 

under  20  #  21  In  1857,  her  aunt  Jame  Holroyd,  by  her  will  of  that 

—C(m$tructian  ^^^>  ^^^^  directing  payment  of  her  debts  and  giving  cer- 

ofs.  26—  ^iij  specific  and  pecuniary  legacies,  devised  and  bequeathed 

ahner^Cotu.  all  the  residue  of  her  real  and  personal  estate  to  the  Plain- 

A  married  ^^  ^^^  ^^^  ^^^^  ^^^  ^^  ^^^  benefit,  and  appointed  the 
woman,  de-       Plaintiff  solo  exocutrix  of  her  will 

sorted  by  her 
husbandf  was 

left  executrix        The  tostatrix  died  on  the  2nd  of  January,  1858.     Her 

and  residuary 

legatee  under  will  was  proved  ou  the  Ist  of  February  following  by  the 
proving  which,  R^hitiff  alone  without  the  concurrence  of  her  husband,  a 
she  obtained      special  affidavit  having  been  made  for  that  purpose. 

from  a  magis-       ^  ^  r     r 

trate,  under 

tiono/the^  On  the  18th  of  February,  1858,  the  Plaintiff  obtained 

MaSmo^d      ^^^  ^  magistrate  an  order  under  the  21st  section  of  the 

Causes  Act       Divorco  and  Matrimonial  Causes  Act  (a),  for  the  protection 

(20  &  21  Vict  ^  ^  ^ 

c.  85)  an  order 

for  the  protection  of  her  property: — Held^  that  she  was  entitled  to  transfer  Consols  standing  in 

the  name  of  her  testatrix  in  the  books  of  the  Bank  of  England^  and  to  receive  dividends  thereon, 

as  if  she  were  a  feme  sole. 

And,  sembUy  the  same  rule  would  have  applied  if  she  had  been  merely  executrix,  without 
taking  any  beneficial  interest  under  the  will  (6). 

Rule  as  to  costs  where  the  Bank  of  England  is  a  Defendant. 

(a)  20  &  21  Vict.  c.  85.  (ft)  Vide  infra,  p.  578,  note. 
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of  any  property  which  she  might  acquire  by  her  own  in- 
dustry, and  any  money  and  property  which  she  had  become 
possessed  of  after  such  desertion,  or  might  become  pos-  ^  banko 
sessed  of,  against  her  husband  and  his  creditors,  or  any  England. 
person  claiming  under  her  husband. 


The  Bank  of  England  having  refused  to  allow  the  Plain* 
tiff  in  the  absence  of  her  husband  to  transfer  a  sum  of  2202^ 
Consols  standing  in  the  name  of  the  testatrix  in  the  books 
of  the  Bank,  or  to  receive  the  arrears  of  dividends  thereon, 
the  Plaintiff  now  filed  her  bill  against  the  Bank  to  have  it 
declared  that  she  was  entitled  to  sell  and  transfer  the  stock, 
and  to  receive  the  dividends  thereon,  in  the  absence  and 
without  the  concurrence  of  her  husband,  and  as  if  she 
were  a  feme  sole  ;  and  for  an  order  against  the  Defendants 
accordingly. 

The  Defendants  by  their  answer  submitted  that  the  case 
was  not  within  the  provisions  of  the  Act,  which  applied 
only  to  property  in  which  a  married  woman  had  a  beneficial 
interest,  and  not  to  property  held  by  her  as  a  trustee. 


Mr.  Jamee,  Q.  C,  and  Mr.  J,  Sidmey  Smith,  for  the 
Plaintiff,  contended  that  she  was  entitled  to  a  decree  as 
prayed — 

First,  upon  the  broad  ground,  that  the  provisions  of  the 
Act  applied  to  all  property,  whether  the  wife  had  a  bene- 
ficial interest  therein,  or  whether  it  were  held  by  her 
merely  in  autre  droit,  and  as  a  bare  trustee.  Besides  the 
provisions  in  the  21st  and  25th  sections,  the  26th  section 
of  the  Act  provides,  that  in  every  case  of  a  judicial  separa- 
tion (and,  by  the  21st  section,  the  Plaintiff,  having  obtained 
an  order  of  protection,  was,  during  the  desertion,  to  be 
deemed  in  the  like  position  in  all  respects  with  regard  to 
property  and  contracts,  and  suing  and  being  sued,  as  she 
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1858.       would  be  under  the  Act  if  she  had  obtained  a  decree  of 
^bIt^     judicial  separation,)  the  wife  shall  be  considered  as  a  feme 
J'-  sole  for  the  purposes  of  contract  and  suing  and  being  sued 

England,  in  any  civil  proceedings,  ''and  her  husband  shall  not  be 
Argument,  liable  in  respect  of  any  engagement  or  contract  she  may 
have  entered  into,  or  for  any  wrongful  act  or  omission  by 
her/'  Looking  to  those  words,  it  is  clear,  that^  in  a  case 
like  the  present,  the  old  rule  of  law,  which  precludes  a 
married  woman  from  suing  or  being  sued  alone,  is  sus- 
pended. Under  the  old  law,  the  husband,  diuring  the 
coverture,  was  liable  upon  devastavit;  it  was  but  just^ 
therefore,  that  he  should  have  the  power  over  the  pro- 
perty in  respect  of  which  he  might  be  so  made  liable,  and 
that  the  wife  should  not  be  able  to  do  anything  to  his 
prejudice  :  RuaaeVs  case  (a),  Taylor  v.  Allen  (b).  But,  by 
the  26th  section,  the  husband  is  relieved  from  all  liability 
in  respect  of  any  devastavit  by  the  wifa  The  whole 
reason  of  the  old  nde  of  law,  therefore,  has  ceased,  and 
that  being  so  the  rule  itself  has  ceased  also.  The  wife 
can  now  be  sued  by  any  creditor  or  legatee  under  the  will ; 
the  husband  is  relieved  from  all  liability  in  respect  of  her 
acts,  and,  if  so,  it  would  be  monstrous  to  allow  him  to 
interfere.  The  wife,  having  the  liabilities  of  a  feme  sole,  is 
entitled  also  to  the  rights  of  that  position. 

But,  secondly y  even  if  the  Act  applies  only  to  property 
in  which  the  wife  has  a  beneficial  interest,  and  would  not 
apply  if  the  Plaintiff  were  a  bare  trustee,  in  this  particular 
case  the  wife  is  residuary  legatee  as  well  as  executrix ;  and 
it  cannot  be  contended  that  the  mere  circumstance  of  her 
beneficial  interest  being  subject  to  the  payment  of  debts, 
can  prevent  the  application  of  the  Act.  Suppose  this  had 
been  a  case  of  a  specific  legacy,  vesting  immediately  upon 
executor's  assent. 

(a)  Rep.  Part  v.  p.  27. 
(i)  2  Atk.  213 ;  and  Wms.  Executors,  202. 
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Mr.  Cotton,  in  the  absence  of  Mr.  RoU,  Q.  C,  for  the        1858. 
Bank  of  England : —  ^BArm^ 

V. 

Thb  Bank  of 
None  of  the  sections  of  the  Act  relied  on  by  the  Plaintiff     England. 

entitle  her  as  executrix  to  transfer  the  fund  in  question      ArgummL 

without  the  concurrence  of  her  husband. 

That  the  21st  section  has  not  this  effect  is  clear  &om  the 
clause  which  provides,  that,  if  the  husband  or  any  creditor 
or  person  claiming  under  him  should  seize  or  continue  to 
hold  any  property  of  the  wife  after  notice  of  the  order  of 
protection,  he  shall  be  liable  to  restore  the  specific  pro- 
perty, and  also  for  a  sum  equal  to  double  the  value  of  the 
property  so  seized  or  held — a  proviso  which  clearly  shows 
that  the  property  protected  by  that  section  is  property  in 
which  the  wife  has  a  beneficial  interest,  and  not,  as  here,  pro- 
perty to  which  she  is  entitled  in  an  administrative  capacity 
as  executrix  or  trustee;  for,  if  so,  to  whom  are  these  double 
damages  to  go  ?  The  accretion  should  go  to  the  trust,  not 
to  the  trustee. 

Then,  as  to  the  25th  section,  the  proviso  there  contained, 
that,  if  the  wife  shall  again  cohabit  with  her  husband,  all 
such  property  as  she  may  be  entitled  to  when  such  co- 
habitation shall  take  place  shall  be  held  to  her  separate 
use,  shows  again  that  the  Legislature  are  dealing  in  that 
section,  as  in  the  former,  with  property  capable  of  being 
settled  to  her  separate  use— that  is,  with  property  in  which 
she  is  beneficially  interested,  and  not  with  trust  property. 

And,  as  to  the  26th  section,  the  argument  of  the  Plain- 
tiff overlooks  the  distinction  between  dissolution  of  mar- 
riage and  judicial  separation.  In  the  latter,  the  wife  is,  for 
a  time,  and  for  certain  purposes,  to  be  treated  as  a  feme 
sole,  but  that  is  merely  temporary ;  the  unity  of  husband 
and  wife  is  not  dissolved,  it  exists  merely  during  the  separa- 
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tion,  and  whenever  the  separation  is  put  an  end  to,  the 
husband's  rights  and  liabilities  revive,  without  any  further 
ceremony. 


Thb  Bank  or 

£50LAND. 


Argwneta,         Mr.  Jomes,  Q.C.,  replied. 
Judgment  reserved. 


JmeAth.        ViCE-CHANCELLOB  SiR  W.  PAQE  WoOD  : — 

^''^^*^^'  The  question  in  this  case  is,  whether  a  married  woman, 
who  has  obtained  from  a  magistrate,  under  the  recent  Divorce 
and  Matrimonial  Causes  Act  (a),  an  order  of  protection, 
whereby  she  is  placed  in  the  same  position  as  if  a  judicial 
separation  had  been  pronoimced,  in  reference  to  the  sec- 
tions of  the  Act  which  I  have  to  consider,  is  entitled,  as 
executrix  and  residuary  legatee  \mder  a  will,  to  require  a 
transfer  from  the  Bank  of  England  of  stock  standing  in 
the  name  of  the  testatrix. 

I  may  observe,  that  although  the  order  for  separation  is 
dated  since  the  will  was  proved,  the  desertion  took  place  at 
a  much  earlier  period,  and  the  25th  section  would  relate 
back  to  that  period  by  virtue  of  the  words  at  the  end  of 
the  21st  section,  that  the  wife  is  to  be  and  to  be  deemed  to 
have  been,  during  the  desertion,  in  the  same  position  as  if 
she  had  obtained  a  judicial  separation. 

The  question  raised  on  the  part  of  the  Bank  of  England 
is,  whether  the  clauses  in  the  Act  to  which  I  shall  refer  are 
intended  to  apply  to  trust  property.  Perhaps,  however, 
the  argument  of  tliis  question  cannot  be  raised  to  the 
fullest  extent  on  the  present  case,  inasmuch  as  both  the 

(a)  20  &  21  Vict,  c  85,  8.  21. 
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legal  and  beneficial  interest  is  in  the  Plaintiff,  she  being        i858. 
not  only  executrix  but  also  residuary  legatee.  "^raT 

V. 

_  .  1  .p      1  1   ,      1        The  Bark  OF 

The  21st  section  enacts,  that  a  wife  deserted  by  her      England. 

husband  may  apply  to  a  magistrate  for  an  order  to  "protect  judgmetu, 
any  money  or  property  she  may  acquire  by  her  own  lawful 
industry,  and  property  which  she  may  become  possessed  of,  • 
after  such  desertion,  against  her  husband  or  his  creditors, 
or  any  person  claiming  xmder  him/'  The  words  "property 
she  may  become  possessed  of  after  such  desertion,""  would 
include  the  property  in  question  in  this  case,  which  has 
been  acquired  in  the  manner  I  have  described.  The  sec- 
tion then  goes  on  to  provide  that  the  magistrate,  if  satisfied 
of  the  fact  of  such  desertion,  and  that  it  was  without  rea- 
sonable cause,  and  that  the  wife  is  maintaining  herself  by 
her  own  industry  or  property,  may  make  an  order  protecting 
her  earnings  and  property  acquired  since  the  commence- 
ment of  the  desertion,  from  her  husband  and  all  creditors 
and  persons  claiming  under  him;  and  such  earnings  and 
property  shall  belong  to  the  wife  as  if  she  were  a  feme  sole. 

Further  on  in  the  same  section  there  is  the  clause  to  which 
my  attention  was  called  in  the  argument  on  behalf  of  the 
Bank,  that,  if  the  husband  or  any  of  his  creditors  shall 
seize  or  continue  to  hold  any  property  of  the  wife  after 
notice  of  any  such  order,  he  shall  be  liable  at  the  «uit  of 
the  wife  to  restore  the  specific  property,  and  also  for  a  sum 
equal  to  double  the  value  of  the  property  so  seized  or  held 
after  notice  of  the  order.  No  doubt,  as  &r  as  that  portion 
of  the  section  is  concerned,  the  language  has  a  marked 
reference  to  property  which  the  wife  may  acquire  in  her 
own  right ;  for,  as  it  was  very  properly  argued,  it  is  scarcely 
conceivable  that  the  Legislature  could  have  intended  the 
husband  or  his  creditors  to  forfeit  to  the  wife  double  the 
value  of  property  held  by  her  solely  in  autre  droit,  and  in 
which  she  has  herself  no  beneficial  interest 
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1858.  Then,  at  the  end  of  the  21st  section,  there  is  added  a 

Bathb  clause  which  certainly  seems  to  introduce  a  totally  separate 
The  Bank  of  Provision.  "  If  any  such  order  of  protection  be  made,  the 
Ekoland.  wife  shall,  during  the  continuance  thereof,  be,  and  be  deemed 
Judgment  to  havo  been,  during  such  desertion  of  her,  in  the  like  posi- 
tion in  all  respects,  with  regard  to  property  and  contracts, 
•  and  suing  and  being  sued,  as  she  would  be  under  this  Act 
if  she  obtained  a  decree  of  judicial  separation.*'  The  refer- 
ence there  made  to  the  position  of  a  wife  who  has  obtained 
a  decree  of  judicial  separation,  carries  us  on  to  the  25th 
and  26th  sections  of  the  Act ;  and  I  apprehend  the  true 
construction  of  the  21st  section  is,  that  the  protection  which 
the  earlier  part  of  the  section  affords  to  a  wife  who  has 
obtained  the  order  of  a  magistrate  is  one  thing,  and  the 
protection  which  the  concluding  part  of  the  section  affords 
her  is  another, — is  something  additional  and  over  and  above 
that  species  of  protection  which  she  acquires  under  the 
former  clause.  K  that  interpretation  is  correct,  I  am  not 
embarrassed  by  any  consideration,  whether  the  earlier  part 
of  the  section  refers  to  trust  property  or  not,  because  it  is 
intended  that  some  additional  benefit  should  be  conferred 
by  the  latter  part  of  the  section. 

That  additional  benefit  is  to  be  found  in  the  25th  and 
26th  sections. 

The  25th  section  says: — "In  every  case  of  a  judicial 
separation,  the  wife  shall,  from  the  date  of  the  sentence," 
which  is  extended  back  by  the  operation  of  the  21st  sec- 
tion to  the  date  of  the  desertion,  "  and  whilst  the  separa- 
tion shall  continue,  be  considered  aa  a  feme  sole  with 
respect  to  property  of  every  description  which  she  may 
acquire,  or  which  may  come  to  or  devolve  upon  her."  Of 
course,  as  far  as  those  words  go,  they  carry  every  sort 
of  property,  trust  or  otherwise,  "and  such  property  may 
be  disposed  of  by  her  in  all  respects  as  a  feme  sole;  and^ 


OP 
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on  her  decease,  the  same  shaU,  in  case  she  shall  die  intes- 
tate, go  as  the  same  would  have  gone  if  her  husband  had 
been  then  dead."    That,  it  was  argued  for  the  Bank,  points  j^  ^j^^^ 
solely  to  property  which  the  wife  takes  beneficially,  there      England. 
being  no  need  to  insert  such  a  provision  with  reference  to  pro-      Jud^meru, 
perty  of  which  she  is  possessed  simply  in  an  administrative  or 
executorial  capacity.  The  clause  proceeds : — "  Provided,  that, 
if  any  such  wife  shall  again  cohabit  with  her  husband,  all 
such  property  as  she  may  be  entitled  to  when  such  cohabita- 
tion shall  take  place  shall  be  held  to  her  separate  use,  sub- 
ject, however,  to  any  agreement  in  writing  made  between 
herself  and  her  husband  whilst  separate/'    That,  again, 
certainly  points  to  property  in  which  the  wife  has  the 
beneficial  interest 

On  the  other  hand,  we  must  proceed  to  the  next  section, 
the  26th,  which  says : — "  In  every  case  of  a  judicial  separa- 
tion, the  wife  shall,  whilst  so  separated,  be  considered  as  a 
feme  sole  for  the  purposes  of  contract,  and  wrongs  and 
injuries,  and  suing  and  being  sued  in  any  civil  proceeding; 
and  her  husband  shall  not  be  liable  in  respect  of  any 
engagement  or  contract  she  may  have  entered  into,  or  for 
any  wrongful  act  or  omission  by  her,  or  for  any  costs  she 
may  incur  as  Plaintiflf  or  Defendant" 

Those  words  certainly  point  in  a  very  marked  manner  to 
every  description  of  wrongful  act  that  can  be  done  by  the 
wife,  whether  in  reference  to  property  or  to  anything  else. 
It  would  be  difficult  to  contend,  that,  under  those  words, 
the  husband,  if  sued  in  respect  of  a  devastavit  committed 
by  his  wife  during  the  separation,  would  not  be  able  to 
plead  that  he  was  exempted  by  the  Act  from  all  liability 
in  respect  of  such  wrongful  acts  on  the  part  of  his  wife. 
And  if  so,  the  wife  must,  of  course,  possess  the  correlative 
right  of  having  control  over  the  property  during  the  sepa- 
vor*  rv.  p  p 


672  CASES  m  CHANCERY. 

1858.  ration.    It  would  be  absurd  to  hold,  that  the  wife  is  liable 

"5][!J!^  to  be  sued  in  respect  of  any  devastavit  committed  during 

^'  the  separation,  if  she  is  not  also  the  sole  person  entitled  to 

England,  interfere  to  protect  the  property. 

Judgment 

As  regards  the  old  law  in  reference  to  this  subject,  it 
appears  to  me  that  the  decisions  in  cases  where  the  husband 
had  abjured  the  realm  have  but  little  bearing  on  the  ques- 
tion. Those  cases  were  put  upon  their  true  ground  by 
Lord  Eldon,  when  Chief  Justice  of  the  Common  Pleas,  in 
Marsh  v.  Hutckin8on(a),  where  he  had  occasion  to  com- 
ment upon  some  earlier  decisions,  which  had  allowed,  as  he 
thought,  too  great  a  latitude  to  married  women  as  regards 
suing  and  being  sued  alone,  extending  the  doctrine  not 
merely  to  instances  in  which  the  husband  had  abjured  the 
realm  and  cases  of  actual  banishment^  but  also  to  cases  in 
which  the  husband  had  been  merely  transported  for  a  term 
of  years,  and  others  of  a  similar  character. 

The  case  of  Marsh  v.  Hutchinson  was  the  simple  case 
of  an  Englishman,  employed  in  the  service  of  the  British 
Government,  and  resident  in  Holland.  Having  lands 
there,  upon  the  cessation  of  his  employment^  in  conse- 
quence of  war  between  the  two  countries,  he  sent  his  wife 
and  family  to  this  country,  but  continued  to  reside  abroad 
himself;  and  it  was  held  that  the  wife,  not  having  repre- 
sented herself  as  a  feme  sole,  was  not  liable  to  be  sued  as 
such.  Lord  Eldon  says : — "  Had  the  Defendant's  hus- 
band been  engaged  in  the  service  of  Government  only,  it 
might  have  made  a  material  diflference  in  the  case.  The 
question,  however,  in  the  view  of  the  law,  may,  perhaps, 
be  reduced  to  this:  whether,  the  Defendant's  husband 
having  been  employed  in  Holland  by  the  British  Govern- 
ment, he  has  remained  there  after  the  cessation  of  that 
(a)  2  Bos.  &  Pull.  226. 
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employment,  merely  to  collect  what  the  civilians  call  1858. 
summas  rerum,  or  with  any  further  views?  and  yet*  if  ^bIthb' 
it  were  clear  that  this  man  never  intended  to  return  to  rp  ^ ' 
England,  and  might,  therefore,  be  represented  as  incapable  ENOLA^nx 
of  being  sued  in  this  country,  before  we  come  to  a  conclu-  JwfgmnL 
sion  upon  the  case,  there  are  many  considerations  to  be 
weighed  In  the  case  of  abjuration,  and  in  those  other  cases 
which  amount  to  a  civil  death,  I  think  that  I  imderstand 
the  situation  in  which  the  wife  was  placed.  The  husband 
being  civilly  dead,  the  wife  was  entitled  to  dower  of  his 
land  in  the  same  manner  as  if  he  were  actually  dead ;  so 
she  became  entitled  to  the  enjoyment  and  profits  of  her 
own  land,  though,  if  he  had  not  been  civilly  dead,  he  would 
have  been  seised  of  the  lands  in  her  right:  and,  indeed,  she 
might  have  sued  for  an  assault  in  her  own  name,  and  might 
have  been  made  a  Defendant  without  her  husband,  in  aU 
cases  in  which  the  husband  must  otherwise  have  been  joined. 
In  those  cases  there  is  no  difficulty;  because  the  fiction  of 
law,  which  considers  the  husband  as  civilly  dead,  puts  the 
wife  in  the  same  situation  as  if  he  were  actually  dead.'' 
He  then  proceeds  to  refer  to  the  various  difficulties  which 
might  result  firom  extending  the  same  rule  to  cases  of  mere 
transportation  in  the  event  of  the  husband  returning  to 
England,  and  seems  throughout  to  place  the  case  of  ab- 
juration and  positive  banishment  upon  a  totally  different 
ground  from  any  which  it  is  material  to  consider  in  this 
case. 

Lord  Eldon  took  the  same  view,  that  the  earlier  autho- 
rities had  gone  too  far  with  respect  to  married  women 
suing  and  being  sued  alone  in  the  case  of  PomneU  v. 
Taylor  (a);  where,  having  first  followed  a  case  before  Lord 
Eardwicke,  in  which  he  granted  a  writ  of  ne  exeat  against 
a  married  woman,  an  executrix,  her  husband  not  being  a 
(a)  1  Turn.  &  R.  96. 
P  P  2 
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1858.        party  to  the  Buit»  he  said,  that  when  the  older  casee  came 

""^2^^      to  be  sifted,  the  authority  upon  which  Lord  Eardwicke 

_     J-  reKed  did  not  support  his  decision:  and  he  reversed  his 

The  Bawk  of  ^^  .      /. 

England,     own  Order,  in  which  he  had  granted  a  wnt  of  ne  exeat. 

JudgmeaL 

A  case  which  appears  to  me  to  have  considerable  bearing 
upon  the  construction  of  this  Act  of  Parliament  is  that  of 
Inndl  V.  Newman  (a).  There  the  wife  was  an  executrix, 
and  had  brought  an  action  in  the -name  of  herself  and  her 
husband,  as  she  was  obliged  to  do,  to  recover  certain  pro- 
perty of  her  testator.  It  is  not  stated — possibly  at  law  the 
question  would  not  be  very  material — ^whether  she  was 
residuary  legatee,  or  had  any  beneficial  interest  in  the 
property  when  recovered.  But  the  husband  had  given  a 
release  of  the  debt  to  the  Defendant,  and  the  motion  was 
to  set  aside  the  release,  on  the  groimd  that  there  had  been 
an  agreement  entered  into  by  deed  between  the  husband 
and  his  wife,  "whereby  he  agreed  to  allow  her  to  enjoy 
as  her  distinct  and  separate  estate  and  property  all  such 
effects  whatsoever  which  she  might  thereafter  purchase  or 
acquire,  or  which,  by  any  gift;,  grant,  limitation,  devise, 
bequest,  descent,  or  representation,  she,  or  InneU,  his  heirB» 
executors,  or  administrators,  in  her  right  should  be  entitled 
to,  and  that  these  should  be  enjoyed  without  any  interrup- 
tion by  InneU;  and  that  he  would  not  at  any  time  do  any 
act  to  impede  the  operation  of  that  deed,  but  would  at  all 
times  allow  of,  ratify,  and  confirm  all  lawful  and  equitable 
proceedings  to  be  brought  or  prosecuted  in  his  or  their 
name  or  names,  with  or  without  his  wife,  for  recovering  and 
obtaining  such  reld  and  personal  estates."  I  cannot  help 
observing,  that  the  terms  of  that  agreement  are  very 
similar  to  the  language  of  the  25th  section  of  the  Act 
now  under  discussion,  appearing  certainly  to  refer  simply  to 
property  which  the  wife  might  acquire  in  her  own  right  and 
(a)  4  B.  &  Aid.  419. 
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for  her  own  benefit,  and  not  to  property  she  might  acquire  1868. 
in  an  executorial  capacity;  and  so,  indeed,  it  was  argued  bathb 
by  the  counsel  who  showed  cause  against  setting  aside  the  ^^  ^^^  ^^ 
release;  nevertheless,  the  Court  held  the  release  must  be  England. 
set  aside,  the  agreement  precluding  the  husband  from  jtidgmau, 
executing  such  a  rdeaaa  Two  of  the  judges  did  not 
think  it  necessary  to  decide  whether  he  would  be  able  to 
deal  with  the  property  when  recovered ;  but  they  held  the 
agreement  did,  in  efiect,  prevent  his  interfering  to  stay  his 
wife  from  recovering  that  for  which  she  was  suing  in  her 
capacity  of  executrix.  Chief  Justice  A  bbott  says : — "  Whilst 
the  husband  continues  to  relinquish  his  marital  rights,  it 
would  be  contrary  both  to  equity  and  justice,  if  we  were  to 
allow  him,  in  direct  violation  of  the  contract  which  he  has 
made,  to  execute  a  release  of  this  sort,  and  thereby  to 
render  the  suit  commenced  by  his  wife  in  her  character  of 
executrix  utterly  unavailing.  It  is  not  necessary  for  us  to 
decide  as  to  the  right  of  the  husband  to  receive  the  money 
when  recovered  by  the  present  action.  All  that  we  do  on 
the  present  occasion  is  to  say  that  he  shall  not  be  allowed 
in  this  manner  to  prevent  the  suit  from  proceeding.''  That, 
of  course,  could  only  be  by  reason  of  his  agreement  not  to 
interfere  with  his  wife's  recovering  the  property.  Itr. 
Justice  Bayley  says : — "  I  am  of  the  same  opinion.  The 
wife  in  this  case  is  bound,  as  executrix,  to  act  for  the 
general  benefit  of  all  persons  interested  under  the  will  of 
the  testator,  and  the  husband  ought  not  to  be  permitted  to 
prevent  this  by  a  wrongful  act,  which  would  amount  to  a 
devastavit  on  his  part ;  he  is  not  to  release  the  debt  with- 
out sufficient  compensation,  but  ought  to  suffer  the  suit 
to  go  on  to  ascertain  the  amount  of  the  debt.  He  may, 
perhaps,  be  entitled  to  intercept  the  money,  when  it  is 
ascertained  upon  a  trial  how  much  is  due;  but  he  ought 
not  to  be  allowed  in  this  manner  to  prevent  any  trial  from 
taking  place."    Mr.  Justice  Holroyd  goes  further;  he  says: 
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Ig53^         _«I  think  that  this  release  ought  not  to  be  available  to 

^■^J][:j;^      the  Defendants^  being  given  under  such  circumstances  and 

__     »»  in  the  prosnress  of  the  cause.     I  do  not  agree  in  the  con- 

Tmi  Bank  or  .  i^     j     j  •       i. 

Ekolakd.     struction  which  has  been  put  upon  the  deed  in  the  course 

M^mmL     ^  ^^  argument     It  seems  to  me  to  extend  to  properly 

daimed  by  the  wife  in  her  representative  capacity,  and 

I  think  that  this  release  is  clearly  in  fraud  of  the  deed  of 

separation.''    And  Mr.  Justice  Best^s  observations  are  to 

the  same  efifect: — ''This  addon  is  brought  on  the  &ith  of 

the  stipulation  contained  in  the  deed  of  separation,  and  I 

think  that  the  husband  ought  not^  under  such  circum- 

sUnces^  to  be  allowed  to  release  the  debt  and  so  altogether 

to  d^eai  the  actiiXL'' 

That  decisioD,  besides  being  an  authority  as  to  the  ccm- 
struciiQik  to  be  put  upon  words  similar  to  those  in  the 
Act  bdfore  me»  suggests  an  important  reason  why  a  like 
coosuuctkn  slioakl  be  given  to  the  language  of  the  Act — 
at  kttst  in  a  case  (and  that  is  all  which  I  have  now  to 
delnmiiie)  where  the  wife  is  not  onfy  executrix,  but  also 
wsfeluaiT  l^miee — fer^ifaoontmyooDslnicticmbeadopied, 
Ike  hudhaad  will  be  at  liberty  to  release  the  debt  in  quea- 
tK«L  aftd  mar  directly  and  immediaidy  ^imwitA  the  per- 
iiMud  <6tai«L  to  whick  his  wife^  as  residoary  I^atee^  is 
<HftUtM :  HIT.  fliQKw  if  a  wife,  being  at  onoe  executrix  and 
i¥«ii«Mnr  k^ttm.  is  mk  praiected  by  the  Act^  her  husband 
Md^  ^aa^  fer  aiii  neoonwr  die  pwjpeiij  of  the  testator,  which 
&nife»  fan  <if  Wr  jpHJiwo-  ettats^  and  no  act  of  hen  can 


1  vVft^s^  I  f.rd  18  ^£dbadi  le  discoiCi  any  aoond  distino- 
^^^  i  c  ^2^  TCur^'^i^  Kecw««  a  beqiKSl  of  a  torn  of  yean^ 
^  A  ;?p^ni2c  >^j»6i  cc  JiQidk..  wkeicw  die  bequest  beii^  as- 
WMs^  Vv  tu>r  dan^  W^^wMkei  bccMacin  tke  immedisie 
ft^iNcvtv^t  t^  )is«i«Mt.fe0iadiecMehefcrewecf  aiw- 


England. 
Judgment 
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duary  bequest,  which  is  equally  the  property  of  the  legatee^        le^g. 
but  subject  to  a  charge  for  pajouent  of  debts.  "T""^      ' 

V, 

What  appears  to  me  to  make  it  imperative  to  adopt  the  ^'^nqland^' 
construction  for  which  the  Plaintiflf  contends  is  this,  that, 
by  the  eflfect  of  the  25th  and  26th  sections  of  the  Act,  the 
wife  can  sue  and  be  sued  alone  in  all  proceedings,  and  the 
husband  is  not  responsible  for  any  engagement,  any  wrong- 
ful act,  or  any  omission  on  her  part;  and  inasmuch  as  he 
is  not  so  responsible  and  she  is  made  so  responsible,  it 
seems  to  follow,  as  a  necessary  inference,  that  she  must 
have  power  to  sue  for  and  to  get  in  the  estate  in  respect  of 
which  she  is  made  responsible,  and  thus  to  prevent  the  loss 
which  would  otherwise  accrue  to  those  who  are  interested 
in  the  estate. 

In  the  present  case,  however,  1  am  not  called  upon  to 
decide  that  question  to  its  full  extent  (a).  Here  the  wife, 
besides  being  executrix,  has  also  the  beneficial  interest,  sub- 
ject only  to  the  payment  of  debts  and  legacies;  and  that 
being  so,  I  am  boimd  to  give  her  the  full  benefit  intended 
for  her  by  the  Legislature. 


Mr.  JarfieSy  Q.  C,  asked  that  the  Bank  might  pay  costs, 
or,  at  all  events,  might  bear  their  own  costs.  The  decision 
would  govern  future  cases,  had  been  cheaply  obtained,  and 
was  one  of  great  importance  to  the  Bank.  The  Plaintiff 
had  notliing  but  the  fund  in  question. 

Mr.  Roll  contended  that  the  Bank  should  have  their  costs. 
Quoad  the  property  in  question,  they  were  trusteea 

The  Vice-Chancellor. — It  is  a  question  of  the  greatest 
(n)  Vide  infr^  p.  578,  note. 
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1858.        nicety,  and  one  requiring  to  be  settled,  for  the  protection  of 

''"^^[^U^      the  public  at  larga     The  property  in  question  is  Consols, 

^      *•  as  to  which  the  Bank  are  public  trustees.     If  it  had  been 

The  Bank  of  ... 

England.     Bank  Stock,  which  is  their  own  property,  a  diflferent  ques- 

Judgnmt,      tion  might  have  arisen.    As  it  is,  I  cannot  possibly  say  that 

the  Bank  ought  to  pay  costs. 


Minute  of  Declabb,  that  Plaintiff  is  entitled  to  transfer  the  stock  and  to  re- 

Decree,  ceive  the  dividends  in  question,  without  the  concurrence  of  her  hus- 
band,  and  as  if  she  were  a  feme  sole.  Order  transfer  and  payment 
accordingly.    No  order  as  to  costs. 


NoTB. — ^In  consequence  of  the  the  purpose  of  declaring  the  Vice- 
foregoing  decision,  a  clause  was  Chancellor*s  construction  of  the 
introduced  into  the  Divorce  and  former  Act  (20  &  21  Vict,  c  85) 
Matrimonial  Causes  Amendment  to  be  law.  See  21  &  22  Vict 
Act  (21  &  22  Vict.  c.  108),  for  c  108,  s.  7. 
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THE  ATTORNEY-GENERAL  v.  MATHIAS.  Jvne  eth,  24th, 

TBth. 
HE  Queen,  in  right  of  her  Crown,  is  seised  to  herself,        

her  heirs,  and  successors,  of  the  soil  of  the  Forest  of  Dean,    ^  ^: 

in  the  county  of  Gloucester,  with  its  mines  and  minerals;  andMr.Juatice 

subject  to  the  rights  and  privileges  vested  in  the  registered         

free  miners  of  the  forest,  under  an  Act  passed  in  the  year    RightM  qfOa 

1 838,  for  regulating  the  opening  and  working  of  mines  and     ^^T^^ 

quarries  in  the  forest(a).  w^A^or 

Foresters  of  the 
T>       1  .      A  •     •  •         1    !•  •  Crown — Lia^ 

By  this  Act  commissioners  were  appomted  for  carrymg     biiity  to  ac- 
the  Act  into  execution  (sect.  1),  and  it  was  enacted,  that  o/d^-^fvw 
certain  persons  therein  described  should  be  taken  to  be  -Wther*-— afine* 

.    ^  ,  ,  andStone 

free  miners  (sect.  15);  that  a  register  of  the  persons  being     Quarries-- 

free  miners  should  be  made  as  therein  mentioned  (sect  16);  Bents— \  <f  2 

that  no  person  should  be  deemed  a  free  miner  whose  name  qJ^^ApZ- 

was  not  re^nstered  as  such  (sect.  21):  and  that  such  free  scriptionr—Lost 

h  Prendre — 
Statutes  ofLimitaHon — Manors, 


The  Defendants  claimed^  as  woodwards  or  foresters  of  the  Crown,  a  right  to  grant  to  cer- 
tain freo  miners  gales  or  licenses  for  working  stone  quarries  in  uninclosed  lands,  part  of 
the  Forest  of  DeaUy  the  soil  whereof  was  in  the  Crown,  to  exact  gale  fees  or  rents  in  respect 
thereof,  and  to  apply  the  same  to  their  own  use  without  accounting  to  the  Crown: — Held,  (in- 
dependently of  the  considerations  that  the  alleged  right,  had  it  existed,  would  have  been  extin- 
guished by  the  Dean  Forest  Mines  Act,  1  &  2  Vict.  c.  43,  and  that  the  evidence  failed  to 
establish  the  exercise  of  any  such  right  in  point  of  fact),  that  no  such  right  could  exist  in 
point  of  law:  for,  with  regard,  first,  to  the  free  miners,  it  was  a  claim  to  subvert  the  soil  and 
carry  away  the  substratum  without  stint  or  limit,  which  could  not  be  established  (l)by  custom, 
for  it  was  a  profit  h.  prendre,  which  cannot  be  claimed  in  alieno  solo;  nor  (2)  \)y prescr'^tion, 
for  prescription,  to  be  good,  must  be  both  reasonable  and  certain,  and  this  was  neither;  nor  (3) 
by  presuming  a  lost  grant,  for  prescription  presupposes  a  grant,  and  if  such  a  grant  cannot 
be  presumed  before,  k  fortiori  it  cannot  afler,  the  period  of  legal  memory ;  and  a  claim  which 
cannot  lawfully  be  made  upon  one  of  these  three  foundations,  cannot  be  substantiated  by  a  user, 
however  long,  and  is  not  saved  by  any  Statute  of  Limitations;  and  with  regard,  secondly,  to  the 
Defendants,  besides  the  foregoing  objections,  they  could  not  show  a  valid  prescription  exempt- 
ing them,  as  officers  of  the  Crown,  from  accounting  for  the  proceeds  of  the  Crown's  soil  which 
they  had  sold. 

The  office  of  woodward  or  forester  of  the  Crown  is  an  office  of  trust,  incapable  of  assign- 
ment without  a  license  from  the  Crown  founded  on  the  return  to  a  writ  of  ad  quod  damnum. 

WTiether  such  an  office  can  be  annexed  to  a  manor — quaere, 
(a)  1  &  2  Vict.  c.  43. 


580 


CASES  IN  CHANCERY. 


1858.  miners,  duly  registered  aa  such,  should  have  the  exclusive 
right  to  have  gales  or  leases  of  quarries  within  the  forest 
(sect  23).  The  commissioners  were  directed,  within  three 
years  from  the  passing  of  the  Act,  to  make  an  award  ascer- 
StatemenL  taining  what  persons  at  the  passing  of  the  Act  were  in  pos- 
session of  or  entitled  to  gales  of  stone  quarries  within  the 
forest  (sect.  24),  and  to  set  out  by  their  award  the  metes 
and  bounds  of  each  gale  or  quarry,  which  was  thereupon  to 
be  held  by  the  person  entitled  thereto  for  the  term  and  in 
manner  therein  stated,  paying  to  her  Majesty,  her  heirs 
and  successors,  such  yearly  rent  as  therein  mentioned 
(sect  27).  After  the  execution  of  their  award,  all  the 
customs  respecting  mines  and  quarries  and  the  rights  and 
privileges  of  free  miners,  other  than  such  as  were  confirmed 
by  the  Act  or  the  award,  were  to  cease  (sect.  31).  Power  was 
given  to  the  Commissioners  of  the  Woods  and  Forests  to 
grant  leases  of  quarries  in  the  forest  for  twenty-one  years 
to  any  persons  being  free  minei*s  as  aforesaid ;  and  it  was 
enacted,  that,  after  the  passing  of  the  Act,  no  quarry  with- 
in the  forest  should  be  opened  by  any  person  whomsoever 
other  than  under  or  by  virtue  of  a  lease  to  be  granted  as 
aforesaid,  notwithstanding  any  custom  or  usage  to  the  con- 
trary; and  that  no  person  should  be  entitled  to  any  quarry 
within  the  forest  except  such  as  under  the  aforesaid  pro- 
visions should  be  specified  in  the  commons  award,  or  ex- 
cept the  same  should  be  held  under  a  lease,  to  be  granted 
in  pursuance  of  the  provisions  of  the  Act  (sect  83). 


In  July,  1841,  the  commisioners  made  their  award,  as 
required  by  the  Act. 


Notwithstanding  the  Act,  and  the  award,  the  Defendants 
Mathiaa  claimed  to  grant,  and  did  in  fact  afiect  to  grant 
to  persons  not  named  in  the  award,  and  not  being  free 
miners,  and  in  particular  to  the  Defendant  Moree,  gales  or 
licenses  for  working  stone   quarries  in  uninclosed  lands 
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within  a  part  of  the  forest  called  Blakeney  WaVe,  exacting 
in  respect  thereof  certain  gale  fees  or  rents,  which  th^ 
applied  to  their  own  use  without  accounting  to  the  Crown. 

Under  these  circumstances,  an  information  was  exhibited 
on  behalf  of  the  Crown,  praying  (1),  that  it  might  be  de- 
clared that  the  Defendants  Mathiaa  had  not  any  right  or 
title  to  grant  gales  or  leases  within  any  part  of  the  forest 
to  any  person  or  persons  whomsoever,  or  to  exact  gale  fees 
or  rents  in  respect  thereof,  and  that  they  might  be  restrained 
from  making  or  granting  any  more  such  grants  or  leases; 
and  that  the  Defendant  Morse  might  be  restrained  from 
continuing  his  quarry ;  and  (2),  for  an  account  of  the  quan- 
tities of  stone  worked  by  or  under  the  authority  of  the 
Defendants  upon  her  Majesty^s  lands  within  the  forest,  and 
of  the  issues  and  profits  thereof  received  by  the  Defendants, 
and  an  account  of  the  sums  of  money,  fees,  rents,  and  royal- 
ties received  by  the  Defendants  Mathiaa  in  respect  of  any 
gales  or  leases  made  or  granted  by  them,  or  any  of  their 
predecessors  in  title,  within  any  part  of  the  forest 

The  Defendants  Mathiaa^  by  their  answer  to  the  amend- 
ed information,  admitted  that  the  soil  of  Blakeney  Walk 
was  in  the  Crown ;  but  submitted  that  they  had  the  exdu- 
sive  right  to  grant  gales  or  licenses  for  working  stone  quar- 
ries therein,  if  not  to  all  persons  whomsoever  they  might 
choose  to  select  for  that  purpose,  at  all  events  to  free 
miners  of  the  forest 
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They  claimed  this  right  as  successors  in  title  to  one 
William  Ambrose,  in  whose  favour  the  Act  of  Parlia- 
ment contained,  in  the  85th  section,  the  following  saving 
clause:— -"Whereas  a  claim  was  made  by  WHMamAmr 
brose,  Esquire,  as  lord  of  the  manor  of  Blakeney,  before  the 
said  commissioners  of  inquiry/'  (meaning  the  commission- 
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1858.  ers  of  inquiry  into  matters  relating  to  the  Forest  of  Dearty 
appointed  in  1832),  ''  to  grant  gales  for  quarries  and  exact 
gale  fees  and  rents  within  the  bailiwick  of  Blakeney,  in  the 
said  forest,  founded  upon  some  grant,  or  alleged  grants 
SuueinienL  made  by  her  Majesty's  royal  predecessor  King  Edward  the 
Third,  which  claim  is  not  admitted,  but  altogether  denied  on 
behalf  of  her  Majesty ;  and  legal  proceedings  have  been  in- 
stituted by  HkiQAUomey-Oeneral  on  behalf  of  her  Majesty, 
and  are  now  depending,  for  the  trial  of  such  claim ;  be  it 
therefore  enacted,  that  nothing  in  this  Act  contained  shall 
prejudice  the  just  and  legal  rights  of  the  said  WUlicpm 
ArnAroee,  or  the  just  and  legal  rights  of  her  Majesty,  her 
heirs  and  successors,  in  relation  to  such  claims,  or  any  pro- 
ceedings already  taken,  or  which  may  be  hereafter  taken, 
by  or  on  behalf  of  her  Majesty,  her  heirs  and  successors,  or 
the  said  William  Arnbrose,  his  heirs,  executors,  adminis- 
trators, and  assigns,  in  relation  to  such  claim  so  preferred 
by  or  on  his  behalf  as  aforesaid." 


They  alleged  that  the  office  of  woodward  or  forester  of 
the  Crown  had  been  annexed,  from  time  immemorial,  to  the 
manor  of  Blakeney,  and  had  been  held  as  such  by  WUliaTn 
Arribrose  and  his  predecessors  in  title,  lords  of  that  manor; 
and  that  throughout  the  period  of  legal  memory  he  and  his 
predecessors  in  title  had  exercised  the  right  now  claimed  of 
granting  gales  as  a  perquisite  of  their  office  as  woodwards 
or  foresters  of  the  Crown. 

The  manor  of  Blakeney  is  a  small  manor,  lying  without 
the  limits  of  the  present  Forest  of  Dean. 


Evidence  was  adduced  by  the  Defendants  with  a  view  to 
ishow  that  the  right  they  claimed  had  been  exercised  by 
their  predecessors  in  title,  as  alleged  in  their  answer;  but 
the  Court  was  of  opinion  that  there  was  no  evidence  of 
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such  user  before  the  time  of  King  Charles  the  Firsts  and 
that  all  the  acts  on  which  the  Defendants  relied  as  evidence 
of  such  user  were  simply  acts  of  usurpation. 

On  the  other  hand,  four  grants  by  King  Edward  the 
Third  of  the'office  of  bailiff,  or  woodward  of  the  forest,  were 
produced  on  the  part  of  the  Crown, 
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Mr.  James,  Q.C.,  and  Mr.  Hanson,  for  the  Crown,  con- 
tended, first,  that  the  right  claimed,  being  a  right  to  sub- 
vert the  soil,  and  to  carry  away  the  substratum  without 
stint  or  limit,  was  one  which  could  not,  in  point  of  law, 
exist  in  any  person  other  than  the  Crown,  the  owner  of  the 
soil;  much  less  could  such  a  right  exist  in  the  Defendants 
claiming  as  foresters  or  officers  in  trust  for  the  Crown. 
Secondly,  that,  even  if  such  a  right  could  exist  in  point  of 
law,  the  evidence  failed  to  show  that  it  ever  had  existed,  in 
point  of  fiwjt,  in  any  of  the  persons  through  whom  the 
Defendants  claimed;  and,  thirdly,  that  if  both  the  previous 
objections  were  surmounted,  and  the  right  in  question  had 
existed  down  to  the  passing  of  the  Act  1  &  2  Vict  c.  43,  it 
was  extinguished  by  the  Act,  unless  the  Defendants  could 
bring  themselves  within  the  saving  clause  in  favour  of 
A7nbrose{a);  which  they  could  not 

The  Crown,  therefore,  was  entitled  to  a  declaration  and 
to  an  injunction  as  prayed,  as  also  to  an  account;  but  with 
regard  to  the  account  of  what  had  been  received  for  gales 
or  leases,  they  would  ask  it  only  in  respect  of  gales  or 
leases  granted  by  the  Defendants,  without  adding  "  or  any 
of  their  predecessors  in  title." 

Mr.  WiOcock,  Q.  C,  and  Mr.  W.  Morris,  for  the  De- 
fendants^ 

(a)  1  &  2  Vict.  c.  43,  s.  85. 


Al^^tltHentm 
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Did  not  claim  to  grant  gales  to  any  stranger,  bat  only 
to  free  miners ;  which  right,  they  contended,  was  saved  fay 
the  85th  section  of  the  Act  (a).  They  cited  MamaoocFa 
Forest  Laws,  to  show  that  the  office  of  woodward  could  be 
annexed  to  a  manor;  and  contended  that  the  evidence 
proved  that  in  this  case  it  had  been  so  annexed.  Rogers 
V.  Bre7tton(b)  showed  that  the  custom  of  tin-bounding  in 
Cornwall,  which  is  a  profit  a  prendre,  can  exist  in  alieno 
solo ;  and  here  it  was  in  evidence,  that  the  rights  claimed 
by  the  Defendants  had  been  exercised  throughout  the 
period  of  legal  memory,  or,  at  all  events,  for  more  than  a 
century,  so  as  to  entitle  the  Defendants  to  the  benefit  of  the 
Nullum  Tempus  Act(c),  and  the  Statutes  of  Limitation. 


Mr.  James,  Q.C.,  replied. 

[In  addition  to  the  authorities  referred  to  in  the  opinion 
of  Mr.  Justice  Byles,  the  following  cases  were  cited: — 
Heddy  v.  Wheelhovse  (d),  Lord  Pelham  v.  PickersgUl  (e), 
Selby  V.  Robi/n8on(f),  Orvmstead  v.  Marlowe  (g),  Roe  dem. 
Johnson  V.  Ireland  (h),  Ooodtitle  dem.  Parker  v.  Bald- 
wm(i),  Mayor  of  Kingston-wpon-Uull  v.  Homer  Qc), 
Bright  v.  WdUcerQ),  Atto^^ney-Oeneral  v.  Lord  Ho- 
tham{m),  Oibson  v.  Clark  (n),  Attomey-Oeneral  v.  The 
Corporation  of  London  {o),  Mill  v.  The  Commissioners 
of  the  New  Forest  (p),] 

Judgment  reserved. 


(a)  Supr^  p.  581. 
lb)  10  Q.  B.  26. 

(c)  9  Geo.  3,  c.  16. 

(d)  Cro.  Eliz.  558,  591. 

(e)  1  T.  R.  667. 
(/)  2  Id.  758. 
ig)  4  Id.  717. 
(A)  11  East,  280. 


(0  Id.  488. 

(A)  Coivp.  102. 

(0  1  Cr.  M.  &R.211. 

(m)  T.  &  R.  209. 

(»)  1  Jac.  &  W.  159. 

(o)  2  Mac.  &  G.  247. 

ip)  18  C.  B.  60. 
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Mr.  Justice  Byles  now  read  the  following  opinion: — 

The  Defendants,  Messrs.  Mathiaa,  claim  a  right  to  grant 
gales  or  licenses  for  working  stone  quarries  in  uninclosed 
lands  within  a  part  of  the  royal  Forest  of  Deem,  called 
BlaJceney  WaJJc,  to  exact  payments  in  the  shape  of  gale 
fees  or  rents  in  respect  thereof,  and  to  apply  those  pay-^ 
ments  to  their  own  use  without  accounting  to  the  Crown. 

They  allege  that  they  enjoy  this  right  as  woodwards  or 
foresters  of  the  Crown  in  Blakejiey  Walk;  that  the  office 
of  woodward  or  forester  was  annexed  to  a  small  manor 
called  Blakeney  Manor,  which  is  without  the  limits  of  the 
present  Forest  of  Dean;  and  that  the  office,  with  its  per- 
quisites, has  devolved  upon  them  as  owners  of  that  manor. 

This  is,  in  eflfect,  an  alleged  right  of  an  officer  of  the 
Crown  to  sell  the  soil  of  the  Crown,  and  not  to  account 
for  the  proceeds.  It  is  plain,  to  say  the  least,  that  serious 
doubts  may  exist  as  to  the  legality  of  any  such  right,  and 
that,  if  it  can  legally  exist,  it  ought  to  be  established  by 
evidence  cogent  and  invincible. 

But,  on  the  threshold  of  the  case,  before  arriving  at  the 
two  inquiries — first,  whether,  in  point  of  law,  the  alleged 
right  can  exist ;  and,  secondly,  whether,  if  so,  it  ever  did  in 
fact  exist — the  Informant  presents  the  preliminary  diffi- 
culty that  the  Defendants'  rights,  if  ever  they  had  any,  are 
extinguished  by  the  Statute  1  &  2  Vict  a  43. 

Into  the  detailed  provisions  of  that  statute  it  is  not 
necessary  to  enter ;  for  it  is  admitted,  that^  unless  the  De- 
fendants can  bring  themselves  within  the  words  of  a  saving 
clause  (section  85)  introduced  for  the  benefit  of  their  pre- 
decessor in  title,  one  William  Ambrose,  the  statute  and 
the  award  made  under  it  extinguish  all  previous  rights  of 
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quarrying,  however  good  in  law  and  however  dearly  estar 
blished  in  fact,  thus  making  a  tabula  rasa^  on  which  to 
inscribe  the  new  rights  created  by  the  statute. 

That  saving  clause  does  not  purport  to  save  all  the  rights 
of  WUlia/m  Ambrose,  whatever  they  may  have  been,  but 
only  his  right  as  he  stated  and  claimed  it  before  the  com- 
missioners of  inquiry.  His  claim,  as  appears  firom  the 
same  section  (85),  was  this : — A  claim  by  him  as  lord  of  the 
manor  of  BlaJceney,  founded  on  a  grant  of  ELing  Edward  the 
Third,  to  grant  gales  for  quarries  and  exact  gale  fees  and 
rents  within  the  bailiwick  of  BlaJceney. 


The  first  observation  upon  the  saving  clause  is,  that  even 
if  the  claim  be  perfectly  legal  and  well  established,  it  is 
not  clear  that  the  saving  clause  would  prevent  the  indirect 
operation  on  the  Defendants'  rights  of  the  extinctive  clauses 
of  the  statute.  For,  firom  the  Defendants'  answers,  and 
firom  the  statements  of  their  counsel,  it  appears  that  the 
Defendants  do  not  claim  a  right  to  grant  a  gale  or  license 
to  any  stranger,  but  only  to  persons  called  fiiee  miners, 
who,  though  not  claiming  in  respect  of  any  land  owned  or 
occupied  by  them,  but  only  in  respect  of  their  birth,  resi- 
dence, or  occupation  within  the  district,  yet  claimed  a  right 
to  have  these  gales  granted  to  them.  The  rents  and  profits 
of  the  Defendants  appear,  therefore,  on  their  own  state- 
ment, to  be  entirely  dependent  on  the  rights  of  the  old 
free  miners.  But,  by  the  statute,  a  new  body  of  firee 
miners  is  substituted  for  the  old  body,  and  the  old  body  of 
firee  miners  is  extinguished.  The  new  free  miners  are  to 
be  registered ;  and  by  section  21,  no  person  is  to  be  deemed 
a  firee  miner  whose  name  is  not  upon  the  register.  To  the 
new  registered  firee  miners  alone  are  gales  or  leases  of 
quarries  for  the  future  to  be  granted  (section  23).  Now, 
as  to  the  Defendant  Morse,  to  whom  the  other  Defendants 
are  accused  by  the  information  of  galing  a  quarry,  he  is 


CASES  IN  CHANCERY. 

not  one  of  the  new  registered  free  miners,  and  the  rights 
of  all  the  old  free  miners  to  gales  are  abolished  absolutely. 
How,  then,  can  the  Defendants,  Messrs.  Mathias,  support 
a  claim  to  grant  gales  to  persons  not  only  whose  title  to 
demand  a  gale,  but  whose  capacity  to  accept  a  gale,  is 
abolished  ?  No  saving  clause  reaches  the  case  of  the  old 
free  miner&  And  the  saving  clause  introduced  in  favour 
of  the  Defendants  seems  to  reach  their  case  only  in  the 
event  of  a  contingency  made  impossible — ^that  is  to  say,  of 
an  old  free  miner  still  entitled  and  still  qualified  to  take  a 
gale  accepting  a  gale  from  them.  To  hold  that  the  old 
free  miners  still  exist  for  the  benefit  of  the  Defendants, 
would  be  to  nullify  the  main  provisions  of  the  Act  of  Par- 
liament A  clause  giving  compensation  would  heal  the 
injury,  if  any  were  really  inflicted ;  but  there  seems  to  me 
great  force  in  the  informant's  objection,  that  the  saving 
clause  does  not. 
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Suppose,  however,  that  the  saving  clause  could  be  stretched 
to  meet  the  case,  still  it  only  meets  it  if  the  claim  contained 
in  the  saving  clause  be  made  out  in  its  terma  To  make 
out  that  claim,  the  Defendants  must  establish  each  of  these 
three  propositions: — First,  That  they  are  the  woodwards 
or  foresters  of  Blakeney  Walk,  for  they  claim  the  rights 
in  question  as  perquisites  of  that  office ;  Second,  That  the 
woodwardship  is  annexed  to  the  lordship  of  the  manor  of 
Blakeney;  Thi/rd,  That  it  was  annexed  to  the  lordship  of  the 
manor  of  Blakeney  by  a  grant  of  King  Edward  the  Third. 
Each  of  these  positions  requires  to  be  briefly  examined. 


First,  are  the  Defendants  woodwards  or  foresters  of 
Blakeney  Walk?  They  cannot  pretend  to  be  so  otherwise 
than  as  lords  of  the  manor  of  Blakeney.  A  prescriptive 
title  to  the  office  in  gross  is  negatived  by  the  grants  of  King 
Edward  the  Third,  and  there  is  no  evidence,  direct  or  pre- 
sumptive, of  any  grant  of  the  office  in  fee  to  any  individual 

VOL.  IV.  Q  Q 
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in  gross,  still  less  to  any  ancestor  of  theirs,  and  no  eyidenoe 
of  the  exercise  of  the  office  by  their  ancestors  as  grantees 
of  the  office  in  gross.  As  to  taking  it  by  assignment  from 
a  grantee  in  gross  of  the  Crown,  the  office  is,  according  to 
the  authorities,  an  office  of  trust,  incapable  of  assignment 
without  a  license  from  the  Crown,  founded  on  the  return 
to  a  writ  of  ad  quod  damnum  (a).  The  Defendants  are, 
therefore,  obliged  to  claim,  and  do  accordingly  claim,  the 
office  of  woodward  or  forester  as  annexed  to  the  manor  of 
Blakeney, 

Secondly,  was  the  woodwardship  ever  annexed  to  the 
manor  of  Blakeneyf 

In  the  first  place,  it  should  seem  from  the  passage  cited 
from  Lord  Coke,  that,  in  point  of  law,  the  office  cannot  be 
so  annexed ;  for,  if  it  can,  it  becomes  assignable,  and,  though 
it  be  an  office  of  trust,  may  pass  to  the  assignees  of  a  bank- 
rupt, which  is  a  startling  proposition.  An  authority  has, 
indeed,  been  cited  from  Manvxx>d,  to  the  effect  that  it 
may  be  annexed  to  a  manor;  but,  in  the  conffict  of  autho- 
rities, one  is  disposed  on  principle  to  think  that  it  cannot 
be  so  annexed,  and  the  absence  of  examples  or  precedents 
of  such  an  annexation  fortifies  the  conclusion. 

But,  suppose  it  can  be  annexed,  was  it,  in  fact,  ever  so 
annexed?  Certainly  not  by  any  evidence  of  express  existing 
grant  Certainly  not  by  prescription,  for  grants  of  this  very 
woodwardship  by  the  Crown  to  individuals  at  pleasure  and 
for  life  have  been  produced  since  the  time  of  legal  memory. 
Is  a  lost  grant  since  the  time  of  legal  memory  to  a  lord  of 
the  manor,  as  such,  in  fee  to  be  presumed?  Is  there  luiy 
reasonable  evidence  of  the  continuous  exercise  of  an  here- 
ditary office  by  individuals  in  their  capacity  of  lords  of  the 
manor  in  fee,  and  necessarily  and  only  in  that  capacity, — an 
exercise  of  the  office  so  restrained  to  the  lords  of  the  manor 


(a)  4  Co.  Inst.  315, 316. 
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as  to  be  inexplicable  on  any  other  hypothesis  than  that 
they  held  the  forestal  office  in  fee  as  lords  of  the  manor? 
It  is  not  easy  to  see  any  such.  If  there  be  none,  then 
there  is  no  evidence  of  lost  grant  But  there  is  evidence 
on  the  other  side,  for  the  four  actual  grants  which  have 
been  produced  make  it  more  reasonable,  that  if  any  exer- 
cise of  the  office  is  proved  and  is  referable  to  any  presumed 
grants  it  should  be  referred  to  a  grant  of  such  a  description 
as  the  grants  which  are  proved  to  have  actually  existed 
viz.  grants  during  pleasure  or  for  life.  The  only  three 
foundations  of  such  a  right,  therefore— viz.  existing  grant, 
prescription,  lost  or  presumed  grant — fieem  equally  to  fail. 
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Attoenet- 
Genebal 

V. 

Mathiab. 

Opinion  of 

Mr.  Justice. 

Btlkb. 


But,  assuming  that  the  woodwardship  could  be  and  really 
was  annexed  to  the  manor  by  royal  grant;  then  arises  the 
other  inquiry,  thirdly,  was  it  annexed  by  a  grant  of  King 
Edward  the  Third  ?  To  arrive  at  this  conclusion,  one  or 
other  of  these  gratuitous  presumptions  must  be  made— 
either  that  the  last  grantee  for  life  of  King  Edward  the 
Third,  whose  grant  is  dated  1349,  pre-deceased  that  king, 
and  that  the  king,  after  the  death  of  the  grantee  for  life,  and 
before  the  date  of  his  own  death  in  1376,  granted  to  a  lord 
of  the  manor  in  fee  as  he  had  never  done  before ;  or  else  that 
King  Edward  the  Third,  between  the  year  1349,  the  date 
of  the  last  grant  for  life,  and  his  own  death  in  the  year  1376, 
granted  the  reversion  in  fee  in  the  office  to  the  lord  of  the 
manor.  It  is  surely  not  too  much  to  say,  there  is  no  evi- 
dence whatever  in  support  of  either  of  these  hypotheses. 
They  are  purely  gratuitous.  Indeed,  there  is  no  more  rea- 
son in  fact  or  in  law,  but  less  reason,  to  presume  a  grant  by 
King  Edward  the  Third  than  by  any  of  his  successors. 


For  these  reasons  it  appears  to  me,  assuming  the  Defend- 
ants' claim  to  be  of  a  nature  capable  of  being  supported  in 
point  of  law,  that  they  have  failed  to  make  out  any  one  of 
those  three  requisites,  every  one  of  which  they  muEft  establish 

QQ2 
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But.it  may  be  more  satisfactory  to  the  Defendants  if  we 
proceed  to  inquire  whether  they  really  had,  or  rather,  in 
point  of  law,  could  have  had,  before  the  statute,  any  such 
legal  right  as  they  claim,  though  not  falling  precisely  within 
the  very  words  of  the  saving  clause.  Could  they,  under 
any  circimistances,  make  out  by  this  or  any  other  presump- 
tive evidence  a  right  to  take  by  the  hands  of  the  free  miners 
the  soil  of  the  Crown  without  accoimting  for  the  proceeds? 


The  whole  burden  of  proof  is  on  the  Defendants,  for  the 
soil  of  the  forest  is  in  the  Crown.  The  statute  recites  that 
fact ;  and  if  it  be  contended  that  the  saving  clause  protects 
the  Defendants  from  being  injuriously  aflfected  by  that  re- 
cital, the  informant's  evidence  proves  the  soil  to  be  in  the 
Crown,  and  the  answer  of  the  Defendants  themselves  ad- 
mits it. 

It  seems  to  me,  first,  that  the  free  miners  themselves 
could,  in  point  of  law,  have  had  no  such  right  aa  the  De- 
fendants' claim  assumes  them  to  have  had. 

The  claim  of  the  free  miners  is  to  subvert  the  soil  and 
carry  away  the  substratum  of  stone  without  stint  or  limit 
of  any  kind.  This  alleged  right,  if  it  ever  existed,  must 
have  reposed  on  one  of  three  foundations — custom,  pre- 
scription, or  lost  grant.  . 

The  right  of  the  free  miners  is  incapable  of  being  esta- 
blished by  custom,  however  ancient,  uniform,  and  clear  the 
exercise  of  that  custom  may  be.  The  alleged  custom  is  a 
custom  to  enter  the  soil  of  another  and  carry  away  portions 
of  it     The  benefit  to  be  enjoyed  is  not  a  mere  easement^  it 
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is  a  profit  k  prendra  Now,  it  is  an  elementary  rule  of  law 
that  a  profit  h  prendre  in  another's  soil  cannot  be  claimed 
by  custom,  for  this,  among  other  reasons,  that  a  man's  soil 
might  thus  be  subject  to  the  most  grievous  burdens  in 
favour  of  successive  multitudes  of  persons,  like  the  inhabi- 
tants of  a  parish  or  other  district^  who  could  not  release  the 
right  The  leading  case  on  the  subject  is  QcUeward'a 
ease  (a),  which  has  been  repeatedly  followed  and  never  over- 
ruled. Thus,  in  Blewett  v.  Tregonning{b),  it  was  held,  that 
the  right  to  take  even  the  adventitious  soil  or  sand  that 
had  been  blown  firom  the  shore  on  to  land  contiguous  to  the 
sea  could  not  be  claimed  by  custom,  though  it  was  urged 
that  to  follow  this  drifted  sand  was  only  following  a  chattel. 
It  is  true  that  the  Court  of  Queen's  Bench,  in  Rogers  v. 
Brenton(c),  expressed  an  extra-judicial  opinion  that  the 
custom  of  tin-bounding  in  CornwaUt  which  involves  the 
taking  of  a  profit  in  alieno  solo,  might  have  been  good,  if 
coupled  with  an  obligation  to  work.  But,  assuming  that 
opinion  to  be  correct,  I  am  not  aware  that  it  has  ever  been 
extended  to  any  other  case ;  and  so  diflBcult  did  the  learned 
counsel  for  the  PlaintiflF  in  Rogers  v.  JSrenton  feel  their 
position  to  be,  that  they  desired  to  treat  the  custom  which 
they  were  bound  to  support  as  the  lex  loci  of  a  province. 
Notwithstanding  all  that  was  said  in  Rogers  v.  Brenton, 
yet  Oateward's  case  still  stands  forth  as  the  land-mark  of 
the  law  on  this  subject  And  no  actual  decision  has  been 
cited  at  the  bar  to  show  that  a  right  of  this  nature  ever  has 
been  claimed  by  custom  only,  and  supported. 
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The  next  question  is,  can  such  a  right  as  this  be  claimed 
even  by  prescription?  I  will  assume,  against  the  fact,  that 
there  is  no  evidence  to  negative  prescription.  The  present 
is  a  claim,  not  only.to  carry  away  the  soil  of  another,  but  to 
carry  it  away  without  stint  or  limit;  it  is  a  claim  which 
tends  to  the  destruction  of  the  inheritance,  and  which  ex- 

00  6  Rep.  59.  {b)  3  Ad.  &  Ell.  554.  (c)  10  Q.  B.  26. 
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dudes  the  owner.     A  prescription,  to  be  good,  must  be 
both  reasonable  and  certain  (a),  and  this  alleged  prescrip- 
tion seems  to  be  neither.    Thus,  a  claim  of  a  common  with- 
out stint  annexed  to  a  messuage  without  land  is  bad:  Befo- 
eon  V.  Chester  (b).    Lord  Coke  says(c)^  that  you  must  not  ex- 
clude the  owner  of  the  soil.     And  in  Clayton  v.  Corby  (d), 
although  a  jury  had  found  a  thirty  years  exercise  without 
interruption,  as  of  rights  of  a  claim  by  prescription  to  dig 
clay  in  the  Plaintiflf's  land  for  the  Defendant's  brick  kiln, 
and  though  the  verdict  could  not  be  assailed,  yet  the  Coiirt 
of  Queen's  Bench  gave  judgment  for  the  Plaintiff  non 
obstante  veredicto,  on  the  ground  that  such  a  prescription 
was  radically  vicious,  and  incapable  of  being  sustained,  for 
that  it  was  an  indefinite  claim  to  take  all  the  clay,  in  other 
words  to  take  the  whole  close.     That  case  rests  on  the 
soundest  rules  of   law,  and  is  an  authority  expressly  in 
point,  showing  that  the  strongest  evidence  of  user  could  not 
support  this  as  a  prescriptive  claim. 


The  only  remaining  question  on  this  part  of  the  case  is 
this:  Can  the  claim  be  sustained  by  evidence  of  a  lost 
grant?  Prescription  presupposes  a  grants  and  if  you  can- 
not presume  a  grant  of  an  unreasonable  claim  before  legal 
memory,  k  fortiori  can  you  not  presume  one  since. 


The  Defendants  have  relied  on  the  Statutes  of  Limitation ; 
but  as  to  Statutes  of  Limitation,  a  claim  which  is  vicious 
and  bad  in  itself  cannot  be  substantiated  by  a  user,  however 
long.  Upon  Statutes  of  Limitation  the  case  of  Clayton  v, 
Corby  (d),  is  again  decisive.  The  Statute  2  &  3  Will  4, 
c.  71,  s.  1,  enacts  that  no  claim  which  may  be  lawftdly 
made  at  common  law  by  custom,  prescription,  or  grant, 
shall  be  defeated  after  the  periods  there  mentioned;  yet 


(a)  Com.  Dig.  "  Prescription." 

(b)  8  T.  R.  396 


(c)  Co.  Litt.  122. 

(d)  5  Q.  B.  415. 
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the  case  of  Clayton  v.  C(yrhy  shows,  that,  if  the  claim  was 
not  one  which  could  be  lawfully  made  by  custom,  prescrip- 
tion, or  presumed  grant,  it  will,  however  clearly  proved, 
nevertheless  be  defeated. 

These  legal  objections  apply  to  the  claim  of  the  free 
miners ;  but  they  apply  equally  to  the  Defendants,  who 
claim  to  enjoy  the  benefit  of  taking  away  the  soil  by  the 
hands  of  the  free  miners;  and  the  Defendants  are,  on  their 
own  showing,  in  a  worse  situation  than  the  free  miners,  for 
the  Defendants  have  to  show  a  valid  prescription  exempt- 
iug  them  as  officers  of  the  Crown  from  accounting  for  the 
proceeds  of  the  Crown's  soil,  which  they  have  sold.  If  a 
forester  cannot  prescribe  to  have  windfalls,  as,  according  to 
Lord  Coke,  he  cannot  (a),  because  they  were  portion  of  the 
King's  inheritance,  then,  by  the  stronger  reason,  can  he 
not  prescribe  to  sell  the  very  soil  on  which  the  trees  grow, 
and  to  appropriate  the  proceeds. 

If  these  observations  on  the  law  of  the  case  are  well- 
founded,  it  is  lumecessary  to  add  any  further  remarks  on 
the  evidence;  for  I  regret  that  I  feel  it  my  duty  to  expres^ 
to  his  Honour  the  Vice- Chancellor  my  humble  opinion 
that  the  claim  is  one  which  cannot  be  supported  in  point  of 
law. 
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Vice-Chancellor  Sir  W.  Page  Wood  (after  thanking 
the  learned  Judge  for  his  advice  with  reference  to  the  points 
of  law  of  the  case)  proceeded  to  examine  at  length  the  evi- 
dence adduced  by  the  Defendants  to  establish  that  the 
right  they  claimed  had  been  exercised  by  their  predeces- 
sors in  title,  as  alleged  in  their  answer;  and  concluded  as 
follows: — 

Having  gone  through  the  case  to  that  extent,  it  appears 
(a)  4  Inst.  299. 
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to  me  that  the  whole  character  of  the  demands  made  by 
the  Defendants  and  their  predecessors  in  title  has  been, 
from  first  to  last^  of  that  micertain  and  shifting  description 
which  indicates  simple  usurpation.  So  that  eyen  if  there 
were  not  grave  objections  in  point  of  law  to  the  propositions 
they  have  asserted,  the  case  of  the  Defendants  would,  upon 
the  evidence  alone,  be  entirely  hopelesa 


At  the  same  time,  I  concur  most  entirely  with  the  ad- 
vice which  has  been  given  me  upon  the  points  of  law, 
namely,  that  the  right  claimed  by  the  Defendants  to  grant 
gales  or  licenses  to  any  persons  whatever  for  working  the 
quarries  in  question  is  one  which  cannot  be  upheld,  and 
that  the  right  of  the  free  miners  to  have  such  grants  made 
to  them  is  one  which  cannot  exist  in  law;  and  in  that  view 
it  appears  to  me  that  the  Defendants  would  have  been  in 
as  hopeless  a  position  before  the  passing  of  the  Act  (a) 
as  they  are  in  now  that  the  Act  has  passed.  So  that 
the  saving  clause  (6),  even  if  they  could  bring  themselves 
within  it,  which  I  concur  with  the  learned  Judge  in  think- 
ing it  impossible  for  them  to  do,  would  not  have  saved 
those  rights  which  the  Defendants  allege  to  have  existed 
in  their  predecessors  in  title,  but  which  are  now  proved  to 
demonstration  to  have  never  so  existed. 

The  Crown,  therefore,  is  entitled  to  a  declaration  and 
injunction  as  prayed,  and  also  to  the  account  asked  at  the 
bar. 

Decree  accordingly. 


(a)  1  &  2  Vict.  c.  43. 


(b)  Id.  8.  85. 
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CATTLEY  V.  ARNOLD.  Jviy2nd,^th, 

14"  isih. 
N  the  year  1780,  George  Arnold,  being  seised  in  fee  of     Copyhold-^ 
twelve  24!th  parts  of  the  manor  of  Kilsby,  which  was  held  E^i^Mmeiu 
by  several  persons  as  tenants  in  common,  purchased  lands  — ^'•<»<«>»  9f 
copyhold  of  the  manor,  which  were  thereupon  surrendered        - — 
to  the  use  of  one  WvrvtertoUy  who,  by  a  declaration  of  trusty  rf  twelve  24th 
declared  himself  to  be  a  trustee  thereof  for  Oeorqe  Arnold,  ^^*^  °f  ?. 

«7  manor  nela 

Winierton  afterwards  surrendered  the  premises  to  the  use  V  several  as 

r   A         J 1         -i     A         1  y  1  -1.1  /.I       tenants  in  com- 

ot  Arnold,  and  Arnold  was  then  adnutted  tenant  of  the  mon,  purchas- 
entirety  thereof  by  the  act  of  all  the  lorda  rf  ^et^olT 

which  were 
thereupon  sur- 

Amold  died  without  having  surrendered  the  premises  rendered  to  a 

.      .,  ^,.        .|,  trustee  for  him, 

to  the  uses  Ot  niS  will.  and  afterwards 

to  himself  in 
fee,  and  he  was 
The  Chief  Qerk  certified  that  twelve  24th  parts  of  the  admitted  ten- 

ant  of  the  en- 

manor  passed  by  the  will  of  Arnold  to  the  Defendant  tirety  by  the 

/-r  act  of  all  the 

^Oap^.  lords:— ^eW, 

that  twelve 
24th  parts  of 

The  Plaintiflfe,  and  the  Defendants  other  than  Coape,  hi«  copyhold 
were  entitled  to  Arnold's  copyhold  hereditamenta  lands  merged 

in  his  freehold 
estate  therein 

It  was  contended  in  Chambers  on  behalf  of  the  Defen-  as  lord  of  the 

manor. 

dant  Coape,  that,  upon  the  surrender  to  the  use  of  Amdd,     The  law  as  to 
the  twelve  24th  parts  of  the  copyhold  interest  in  the  pre-  ^®n,^*^*^ 

mises  merged  in  his  freehold  estate  therein  as  lord  of  the  the  consequen- 
ces of  a  divi- 

manor.  sion,  consider- 

ed. 

This  being  denied  by  the  other  parties,  the  question  was 
reserved,  and  now  came  on  to  be  argued  in  Court  on  the 
hearing  of  the  cause  on  further  consideration. 
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Cattlbt 


the  PlaintiflF, 


^^^^^'  Contended,  that  the  twelve  24th  parts  oi  Arnold' a  copy- 

ArgumenL      hold  interest  had  not  merged,  but  still  continued  to  be 
copyhold. 

Among  other' inconveniences  attendant  upon  a  partial 
extinguishment,  all  such  of  the  services  to  be  rendered  by 
the  tenant  as  are  entire  would  be  gona  K  a  tenant  severs 
or  parcels  the  tenancy^  to  others,  the  lord,  being  a  stranger 
to  the  act,  is  benefited ;  but  if  the  lord  himself  take  any 
parcel  of  the  tenancy,  that  shall  turn  to  his  prejudice,  for,  by 
his  acceptance  of  any  part  of  the  tenancy,  all  yearly  entire 
services  are  extinct  and  gone,  as  if  he  had  released  his  seig- 
nory :  Bruerion'a  case  (a),  affirmed  in  Talbot's  caseQS)  to  be 
good  law  by  the  whole  Court.  If,  therefore,  the  Court 
should  hold  that  the  surrender  to  the  use  of  Arnold  ope- 
rated as  a  partial  extinguishment,  the  result  would  be  an 
injury  to  the  other  lords  of  the  manor.  It  is  true,  a  tenant 
for  Ufe  of  a  manor,  by  taking  a  surrender  to  himself  and 
his  heirs,  merges  the  copyhold  in  the  manor;  but  that  is 
upon  the  principle  that  a  tenant  for  life  may  do  what  is  for 
the  benefit  of  the  parties  having  the  ulterior  interest  It 
does  not  follow  that  he  may  do  what  would  work  injury 
and  injustice  by  them. 

The  only  case  of  partial  extinguishment  to  be  found 
in  the  books  is  one  where  the  interest  of  the  lords  was  a 
joint  tenancy ;  but  that  depended  upon  the  law  that  joint 
tenants  are  seised  per  mie  et  per  tout  (c).  Here  the  tenancy 
was  in  common. 

Then,  as  regards  the  admittance,   either  it  was  good, 

(a)  Rep.  Part  vi.,  1  b.  (b)  Id.  Part  viii.,  105. 

(c)  1  Watkins'  Copyholds,  Ed.  4,  p.  427. 
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in  which  case  Arnold  and  those  claiming  under  him  con- 
tinued to  be  tenants  of  the  manor;  or  it  was  bad,  and  the 
copyhold  interest  continued  such. 

Mr.  Rogers  for  the  Defendants  other  than  Coape,  sup- 
ported the  PlaintiflF's  contention. 

[They  cited  also  Simpson's  case  (a),  Bambridge  v. 
WhittonQ))y  Bingham  v.  Woodgate(c),] 

Mr.  Toller,  Q.  C,  and  Mr.  Chapman  Barber,  for  the  De- 
fendant Coape,  contended,  that,  as  to  twelve  24ths  of  the 
lands  purchased  by  Arnold,  there  had  been  an  extinguish- 
ment, or  at  least  a  suspension  of  the  copyhold  tenure, 
Arnold  being  lord  of  twelve  24ths  of  the  manor  of  which 
they  were  holden ;  upon  the  broad  principle  "  nemo  potest 
esse  dominus  et  tenens.'' 


1858. 


ArffummU, 


It  is  admitted  that  there  can  be  a  partial  extinguishment 
where  the  lords  are  joint  tenants ;  and  for  this  purpose 
there  is  no  distinction  in  principle  between  a  joint  tenancy 
and  a  tenancy  in  common.  As  regards  the  latter,  there  is 
no  decided  case  expressly  in  point;  but  in  "Cases  and 
Opinions''  there  is  the  opinion  of  Mr.  Booth  and  Mr. 
Filmer  upon  facts  precisely  similar  to  the  present  (d). 


(a)  Godb.ca.364. 
{h)  March,  177. 

(c)  1  R.  &  M.  32;  and  Gil- 
bert's Lex  Pratoria,  52. 

(d)  Ca.  and  Op.  "  Copyholds," 
ca.7,(Vol.i.,p.l66).  It  is  briefly 
this : — A.,  being  seised  in  fee  of 
one  moiety  of  a  manor,  and  B.  and 
C.  being  seised  in  fee  of  the  other 
moiety,  copyholds  of  the  manor 
were  surrendered  into  the  hands 
of  the  lords  to  the  use  of  A.  and 
his  heirs.    This  operating,  as  it 


was  supposed,  as  an  extinguish- 
ment as  to  one  moiety  of  the 
copyhold  premises,  A.  came  into 
court  and  prayed  to  be  admitted 
to  a  moiety ;  to  whom  B.  and  C. 
(lords  of  a  full  moiety),  by  their 
steward,  granted  seisin  of  one  full 
moiety  of  the  premises,  to  hold  to 
A.,  his  heirs  and  assigns ;  and  he 
was  admitted  and  surrendered  the 
premises  to  the  uses  of  his  will. 
He  then  devised  all  his  manors, 
lands,  &c.,  to  £.  for  life,  remain- 
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1858.  That  opinion,  if  correct,  is  condiuive  in  £&TOur  of  the 

cli^      Defendant  Coape. 

V. 

Abkold.  ....^ 
[They  cited  also  Coke's  "Complete  Copyholder/'  173; 

Argfm^.     and  AUvee  v.  ScoU{a).'\ 

Mr.  Pearson  in  reply : — 

The  custom  of  the  manor  in  question  in  the  case  before 
Mr.  Booth  must  have  been  peculiar,  the  manor  being  vest- 
ed as  to  one  moiety  in  A.,  as  to  the  other  in  B.  and  C,  who 
affect  to  act  independently  of  A.  as  owners  of  a  separate 
lordship;  or  else  the  whole  case  must  have  proceeded  upon 
the  supposition  that  a  lordship  is  divisible,  which  has  since 
been  settled  not  to  be  law. 

Then  as  to  the  objection,  nemo  potest  esse  dominus 
et  tenens,  the  contention  that  there  has  been  a  partial 
merger  is  equally  open  to  that  objection. 

[Upon  the  question  whether  a  manor  was  divisible,  Mr. 
Lee,  Q.  C,  as  amicus  curiae,  referred  to  B anbury  v. 
Jiti68ey{b),] 

Judgment  reserved. 


Juiii5th.     Vice-Chancellor  Sir  W.  Page  Wood  : — 


Judgment, 


It  is  singular  that  the  precise  point  now  in  question  does 

and  contracted  with  J.  S.  to  sdl 
the  same  to  him.  The  joint 
opinion  of  Mr.  Booth  and  Mr. 
Filmer  was,  that  for  one  moiety 
of  the  copyhold  lands  the  copy- 
hold tenure  was  suspended. 

(a)  6  East,  476;  but  see  Gur- 
land  v.  Jchyll,  2  Bing,  273. 

(h)  14  Beav.  152. 


der  to  F.  in  tail,  remainder  to  G. 
in  tail.  E.  entered,  was  admitted 
to  a  moiety  of  the  cop^^hold,  and 
died.  F.  died  without  issue.  G. 
entered  and  suffered  a  recovery 
of  his  moiety  of  the  manor,  and 
then  by  lease  and  release  conveyed 
the  same  to  H.  in  fee.  11.  entered 
not  on  any  part  of  the  copyhold 
lands,  but  G.  xias  in  possession 


CASES  m  CHANCERY. 


599 


not  appear  to  have  arisen  for  determination  in  any  reported 
case,  the  point  being  simply  this,  namely,  whether,  if  there 
be  several  lords  of  a  manor  as  tenants  in  common,  and  one 
of  them,  having  a  moiety  of  the  manor,  purchase  lands 
holden  of  the  manor,  which  are  thereupon  surrendered  to  a 
trustee  for  him,  and  afterwards  to  himself,  and  he  is  then 
admitted  tenant  with  the  concurrence  of  all  the  other  lords 
of  the  manor,  his  copyhold  interest  in  the  lands  is,  as  to  a 
moiety  thereof,  extinguished  or  merged  in  the  freehold  ;  or 
whether  that  moiety  still  continues  copyhold  in  his  hands : — 
in  other  words,  whether  as  to  a  moiety  of  the  purchased 
lands  there  can  be  in  one  and  the  same  person  the  interests 
of  lord  and  tenant. 


1858. 


JvdgmenL 


The  question  was  ingeniously  argued  on  the  part  of  the 
Plaintiff;  but  there  seems  to  be  a  broad  principle  of  law 
which  must  decide  it,  unless  there  be  some  conclusive  rea- 
son to  the  contrary, — ^that  principle  being,  that  a  man  can- 
not be  both  lord  and  tenant  of  the  same  lands,  but  if  he 
purchase  and  be  admitted  to  lands  holden  of  the  manor  of 
which  he  is  lord,  the  copyhold  interest  is  immediately  ex- 
tinguished in  the  seignory. 

Bruerton'a  case  (a)  was  cited,  to  show  that  there  is  a  dis- 
tinction between  cases  where  the  severance  of  the  tenancy 
is  the  act  of  the  tenant,  and  those  where  it  is  the  act  of  the 
lord  himself;  that  the  former,  being  an  act  to  which  the 
lord  is  a  stranger,  gives  a  benefit  to  the  lord  ;  whereas,  if 
the  lord  himself  take  any  part  of  the  tenancy,  it  turns  to 
his  prejudice,  all  the  yearly  entire  services  becoming,  by  his 
own  act,  extinct  and  gona  Even  if  that  case  were  applicable 
to  the  present,  I  do  not  see  how  it  could  be  used  as  an  argu- 
ment to  disprove  that  the  copyhold  interest  was  extin- 
guished, for  here  all  the  other  lords  joined  to  admit  the  one 


(a)  Rep.  Part  vi.,  1  b. 
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who  accepted  the  tenancy ;  the  loss  to  them,  therefore,  if 
loss  there  were,  by  reason  of  the  extinguishment,  was 
occasioned  by  their  own  act^  and  **  volenti  non  fit  injuria.'* 

It  was  argued,  that  there  cannot  be  a  partial  extinguish- 
ment  where  the  lords  are  tenants  in  common;  that  the 
only  case  of  partial  extinguishment  to  be  found  in  the 
books  is  one  where  the  lords  were  joint  tenants;  which  it 
was  contended  was  on  the  principle  that  joint  tenants  are 
seised  per  mie  et  per  tout,  whereas  tenants  in  common  are 
not  so  seised.  In  answer  to  this  there  was  cited  from  the 
valuable  publication  intitled  "  Cases  and  Opinions,"  the 
opinion  of  two  of  the  most  eminent  conveyancers  who  ever 
practised  in  that  branch  of  the  profession,  Mr.  Booth  and 
Mr.  FH/mer,  to  the  eflfect  that  a  moiety  of  a  manor  would 
be  merged  in  a  case  where  the  lords  were  tenants  in 
common,  and  that  too  under  circumstances  less  strong  than 
the  present,  by  the  mere  fact  of  a  surrender  to  the  use 
of  one  who  was  tenant  in  common  of  the  manor. 


To  that  opinion  it  was  objected,  on  the  part  of  the  Plain- 
tiff, that  the  very  statement  of  the  case  on  which  it  was 
taken  threw  a  doubt  upon  the  whole  opinion ;  that,  accord- 
ing to  the  statement  of  the  case.  A.,  who  was  lord  of  a 
moiety  of  a  manor,  having  purchased  lands  copyhold  of  the 
manor,  was  admitted  by  B.  and  C,  lords  of  the  other 
moiety  of  the  manor,  to  a  moiety  of  the  lands  ; — which,  it 
was  argued,  could  only  be  upon  the  supposition  that  the 
lordship  was  divisible,  whereas  the  law,  it  was  said,  is  now 
well  settled  that  in  all  ordinary  manors  the  lordship  is 
indivisible. 

This  objection  led  me  to  ask  a  question,  which  was  also 
of  importance  in  the  general  view  of  the  case,  namely, 
whether  there  had  ever  been  a  case  of  partition  of  a  manor  ? 
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Mr.  Lee,  as  amicus  curiae,  referred  me  to  the  case  of  Ha/nbwry 
V.  Hu88ey{a),  where,  upon  the  authority  of  two  early  cases, 
Sparrow  v.  FiendQ))  and  Lay  v.  Cox(c),  partition  of  a 
manor  was  decreed.  At  the  end  of  the  report  of  Harir' 
bury  V.  Huasey  I  found  a  reference  by  Mr.  Beavan,  the 
reporter,  to  Viner'a  "Abridgment^"  to  the  eflfect  that  if 
coparceners  of  a  manor  make  partition,  every  one  shall 
have  a  several  manor  and  court  baron  (ci);  which  shows 
that  the  facts,  as  stated  in  the  case  on  which  Mr.  Booth's 
opinion  was  taken,  may  well  have  occurred. 


1858. 
Cattley 

V, 

Abnold. 
Judgmtnt, 


In  the  passage  cited  from  Viner'a  "  Abridgment,"  refer- 
ence is  made  to  the  case  of  the  county  palatine  of  We(c- 
ford{e),  reported  in  the  valuable  collection  made  by  Sir  John 
Dairies,  of  cases  adjudged  in  Ireland.  The  county  pala- 
tine of  Leinster  was  granted  in  the  time  of  Henry  2  to 
Earl  Strongbow,  The  seignory  afterwards  descended  upon 
five  daughters  of  WiUiam,  the  Marshal  of  England,  by  the 
daughter  and  heir  of  Stron^gbow;  and  upon  partition  made 
between  these  five  daaghters,  each  had  an  entire  county 
allotted  to  her,  the  county  of  Wexford  being  allotted  to 
one.  And  it  was  held,  or  argued  (for  in  the  earlier  reports 
it  is  not  easy  to  distinguish  the  arguments  of  counsel  from 
the  decision  of  the  Court),  that  thereupon  each  had  a  several 
county  palatine,  and  all  the  liberties  and  prerogatives  in 
her  several  purparty,  as  Strongbow  and  the  Marshal  had 
in  the  entire  seignory  of  Leinster ;  and  then  comes  this 
passage  : — "  As  if  three  parceners  be  of  a  manor  who  made 
partition,  each  of  them  shall  have  a  manor  and  court  baron 
within  her  purparty." 


For  this  last  position,  which  shows  what  was  then  con- 
sidered to  be  the  law  upon  the  question  under  discussion, 


(a)  14  Beav.  152. 
(h)  1  Dick.  348 ;  see  also  8,  C, 
as  stated,  14  Beav.  156. 


{c)  1  Dick.  348,  note. 

(d)  16  Vin.  224,  Ed.  2. 

(c)  Davies,  Ed.  1762,  p.  167. 
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1858. 
Cattlet 

V, 

Arnold. 
Jud*jinent, 


the  authority  cited  is  a  case  from  the  Year-book  of  the  26th 
of  Henry  8  (a),  which  is  as  follows : — "  Nota  q  fuit  agre  q 
si  un  man  descend  a  deux  pceners  ou  plusieurs,  et  ils  font 
ptic,  issint  q  chescun  d'eux  ad  peel'  demaine  et  peel"  d's 
services,  chescun  d'eux  ad  un  man/'  agreeing  in  substance 
with  the  passage  in  Sir  John  Davies'  Beport»  that  upon 
partition  of  a  manor  by  three  coparceners  each  has  a 
separate  manor. 


That  being  so,  there  can  no  longer  be  any  question  as  to 
the  general  principle  of  law,  that  a  person  who  is  lord  of  a 
moiety  of  the  manor  might  have  his  separate  courts  and 
the  lords  of  the  other  moiety  might  have  their  separate 
courts.  And  if  so,  the  facts  of  the  case  stated  for  the 
opinion  of  Mr.  Booth  are  not  open  to  suspicion. 

Here,  besides  having  the  advantage  of  the  opinion  of 
Mr.  Booth  and  Mr.  FUmer,  as  to  what  would  have  been 
the  result  if  there  had  been  merely  a  surrender  of  the 
lands  to  the  use  of  Arnold,  I  have  the  additional  circum- 
stance that  he  was  admitted,  and  that  his  admittance 
was  the  act  of  all  the  other  lords,  who,  choosing  by  their 
own  act  to  submit  to  a  merger  of  the  services,  cannot 
complain  if  they  have  sustained  loss  in  consequence  of  their 
so  doing. 

I  must,  therefore,  hold  that  the  twelve  24ths  passed  with 
the  freehold  hereditaments. 


(fl)  26  H.  8,  Ca.  15. 
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WARREN  V.  RUDALL,  j^me^ 

HALL  V.  WARREN. 
fV ILLIAM  HALL,  by  his  will,  in  1863,  after  giving     wm-~Con- 
all  his  real  and  personal  estate  to  his  executors,  devised    Mortmain-^ 
thus:— "I  will  that  my  freehold  house.  No.  71,  Queen'a-  ^^^^^tjl 

road,  Bayawater,  be  given  to  the  inhabitants  of  Bayawater,    der-^jjmkor- 

i»       1      1  •      •  1       #•  •  t  ^•'^  ******* — 

to  found  a  lying-m  asylum  for  unmarried  women,  or  poor      Trustees, 

married  women,  if  there  is  more  than  three  beds  to  spare.  DeviiT^a 

....  I  will  that  the  same  be  called  Hallos  MaUmal  ^'?'^.^  ^^ 

mnabitants  of  ^ 

Asylum  for  Unmarried  Women;   I  will  that  my  said  B.  to  found  a 
executors  do  call  a  meeting  of  the  neighbours  and  inhabit-  imn,  the  ex-" 
ants  of  one  mile  round  the  said  house,  as  soon  as  convenient^  rm^tin^af^^ 
to  appoint  a  committee  and  trustees  to  carry  out  the  same,  the  inhabitMit« 

-.  i»   t       within  a  mile 

I  do  appoint  my  godson,  William  HaJl  Warren,  one  of  the  round  the 
said  trustees,  leaving  to  the  inhabitants  to  make  choice  of  p^^n^  a  com- 
as many  more  as  they  may  please.     But  in  the  event  of  the  ^^^^^^ 
said  inhabitants  not  appointing  a  committee,  or  not  [being]  carry  out  the 

•IT  \  1  T    1  Ml     1  11    same;  testa- 

wiUmg  to  carry  out  the  same  scheme,  I  then  will  that  all  tor's  godson  to 
my  said  property  so  given  to  said  maternal  retreat  or  lying-  gaid  towtees! 
in    asylum   shall  absolutely  belong    to  my  said  godson  "^^°*^^® 

William  Hall  Warren.  said  inhabit- 

ants not  ap- 
,  pointing  a  com- 

The  will  contained  several  other  devises  and  bequests  of  mittee,  or  not 
freehold  and  leasehold  property  in  favour  of  the  same  toc^yout"*^ 
maternal  asylum.  lc'h^.'then 

a  devise  over 

After  the  testator  s  death  suits  were  instituted,  one  by  ^^^^ofs 

*  ''    godson:— Held, 

upon  the  prin- 
ciple 0?  Jones  V.  Westcomb  (Prec.  Ch.  316)  and  Avelyn  v.  Ward(l  Ves.  sen.  420),  that  the  devise 
over  was  valid,  notwithstanding  the  circumstance  that  the  prior  devise  failed  to  take  effect  hy 
reason  of  the  Statute  of  Mortmain,  and  not  in  the  manner  contemplated  by  the  testator. 

Observations  on  The  Attorney- General  v.  Hodgwn  (15  Sim.  146)  and  PhUpoti  v.  The  St. 
George's  Hospital  (21  Beav.  134). 

In  such  a  case  it  is  not  competent  to  the  trustees  to  determine  whether  the  property  shall 
go  to^  the  hfir-at-law,  or  to  the  devisee,  simply  by  performing,  or  abstaining  from  performing,  a 
condition  in  the  performance  of  which  they  can  have  no  interest 

VOL.  rv.  R  R 
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WiUia/m  Hall  Wa/rren  for  the  usual  administration  decree, 
the  other  by  Henry  Edward  Hall,  the  heir  at  law  and  one 
of  the  next  of  kin,  to  have  it  declared  that  the  several 
devises  and  bequests  for  founding  the  asylum  were  illegal 
and  void,  and  that  the  testator  died  intestate  as  to  the  real 
and  personal  estate  therein  comprised 

It  appeared  that  by  the  decree  in  the  first  suit  an  inquiry 
had  been  directed  whether  a  meeting  had  been  called  by  the 
executors,  and  trustees  appointed,  as  directed  in  the  will, 
when  it  was  found  that  this  had  not  been  done. 

Both  causes  now  coming  on  to  be  heard  together  upcm 
the  construction  of  the  will,  two  questions  were  raised,  cme 
as  to  the  validity  of  the  gift  over  of  the  house.  No.  71, 
Queen's-road,  Bayswaier,  in  &vour  of  the  testator's  godson, 
WilUa/m  Hall  Warren;  the  other,  whether,  having  regard 
to  the  peculiar  terms  of  the  will,  which  was  extremely  in- 
formal and  written  by  a  very  illiterate  person,  property 
subsequently  mentioned  was  subject  to  the  condition  an- 
nexed to  that  bequest. 


Argumeni,         Mr.  Boft,  Q.  C,  and  Mr.  De  Oex,  appeared  for  William 
Hall  Warren. 

Mr.  Oahome  for  Henry  Edward  HaU,  the  heir  at  law, 
and  one  of  the  next  of  kin  of  the  testator. 

Mr.  Bevir  for  others  of  such  next  of  kin. 

Mr.  Wickena  for  the  AUomey-Oeneral. 
Mr.  De  Oex  in  reply. 

Judgment  reserved. 
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Vice-chancellor  Sir  W.  Page  Wood  :— 

In  this  case  the  question  arises  upon  the  will  of  an 
illiterate  person  named  WUUam  HaU,  and  it  is  a  question 
perhaps  of  as  considerable  difficulty,  both  as  to  the  con- 
struction of  the  will  and  the  application  of  the  rule  of  law 
to  the  will  when  interpreted,  as  any  I  ever  met  witL 
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Wabren 

V. 
RUDALL, 

V. 

Wabsbk. 


The  will  itself  ought  first  to  be  construed 

[The  Yice-Chancellor  then  proceeded  to  discuss  the 
question  of  construction.  This  part  of  the  judgment  turn- 
ing upon  the  special  language  of  a  will  most  irregularly 
and  ignorantly  framed,  it  has  not  been  thought  proper  to 
report  it  beyond  the  conclusion  arrived  at  by  the  Courts 
which  was  fs  follows : — ] 

'  Upon  the  whole,  therefore,' it  appears  to  me,  that,  accord- 
ing to  the  true  construction  of  the  will,  the  condition 
annexed  to  the  gift  of  the  house.  No.  71,  Qv^en'a^oad, 
Bayawdter,  that  the  inhabitants  should  appoint  a  com- 
mittee and  trustees  to  carry  out  the  testator's  scheme  for 
an  asylum,  was  not  intended  by  the  testator  to  attach  merely 
to  that  house,  but  to  all  the  other  freehold  and  leasehold 
property  by  the  will  devised  and  bequeathed  in  favour  of 
the  asylmn ;  and  intending  that  condition  to  attach  to  all 
the  property,  he  has  in  his  will  expressed  what  he  intended 
to  be  the  result  in  the  event  of  the  nonfulfilment  of  that 
condition,  viz.  that  all  the  property  should  absolutely  belong 
to  his  godson. 

Having  arrived  at  that  conclusion  as  to  the  construction 
to  be  put  upon  the  words  of  the  will,  the  next  question, 
and  one  of  great  difficulty,  is,  what  is  to  be  done  with 
a  devise  over,  following,  as  this  does,  a  devise  which,  as  the 
Attomey-General  has  at  once  conceded,  is  clearly  void 
ab  initio  by  the  Statute  of  Mortmain. 
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One  argument  urged  on  behalf  of  the  godson  was,  Uiat 
the  testator,  having  directed  his  executors  to  call  a  meeting 
of  the  inhabitants  to  appoint  a  committee  and  trustees, 
inasmuch  as  the  decree  directed  an  inquiry  whether  that 
meeting  had  been  called  and  trustees  appointed,  and  it  has 
been  found  that  this  has  not  been  done,  it  follows,  that^ 
according  to  the  strict  letter  of  the  trusty  the  godson  is 
entitled 


T  do  not  think  that  argument  sound.  As  regards  the 
decree,  if  the  inquiry  was  superfluous,  that  informality 
is  one  which,  according  to  the  present  practice  of  the  Court, 
could  easily  be  remedied ;  and  as  regards  the  strict  letter  of 
the  will,  the  trust  for  the  charity  being  void,  it  is  utterly 
immaterial  to  the  inhabitants  whether  the  condition — ^the 
holding  of  the  meeting  and  appointing  of  trustees — ^be 
performed  or  not ;  and  that  being  so,  I  apprehend  it  would 
be  impossible  to  hold  that  the  inhabitants  have  the  power 
of  giving  the  property  to  the  heir  at  law  or  to  the  devisee, 
simply  by  performing  or  abstaining  fix)m  performing  a 
condition,  in  the  performance  of  which  they  can  have  no 
possible  interest  Such  a  decision  would  be  inconsistent 
with  the  principles  upon  which  this  Court  has  held  that  the 
acts  of  third  parties,  under  such  circumstances,  cannot 
determine  the  rights  of  adverse  claimants. 


That  observation,  however,  has  some  weight  with  refei^ 
ence  to  what  should  be  the  construction  of  a  limitation 
expressed  in  this  form  of  condition,  when  the  devise  itself  to 
which  the  condition  is  attached  is  void.  For  the  reason 
why  it  has  been  held  that  the  acts  of  third  persons  shall 
not  determine  the  rights  of  adverse  claimants,  is,  that  they 
have  no  interest  in  the  matter;  and  it  was  only  in  respect 
of  the  interest  they  were  intended  to  have  that  it  was  left 
in  their  hands  to  perform  the  condition  or  not  as  they  should 
see  fit.     Had  it  been  a  merely  arbitrary  condition, — ^had 
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the  testator  left  it  to  perfect  strangers  to  say  whether  the 
property  should  go  to  the  devisee  or  to  the  heir  at  law, 
then,  according  tp  the  arbitrary  law  the  testator  himself 
had  imposed,  the  act  of  those  strangers  would  have  been  a 
condition  necessary  to  be  fulfilled  before  either  party  could 
claim  the  property.  But  here  it  is  not  a  merely  arbitrary 
condition,  not  an  act  to  be  performed  by  persons  intended 
to  have  no  interest  in  the  matter.  The  inhabitants  were 
intended  to  have,  and  had  not  the  Statute  of  Mortmain 
interfered  they  would  have  had,  a  direct  interest  in  the 
condition  to  be  performed ;  and  in  respect  of  such  interest 
it  was  that  the  performance  of  the  condition  was  left  in  their 
hands. 
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Now  in  every  other  case,  except  one  like  the  present^ 
where  the  devise  in  respect  to  which  the  condition  is 
annexed  is  rendered  void  by  the  Statute  of  Mortmain,  there 
is  abundant  authority  to  show  that  the  efficacy  of  the 
ulterior  devise  is  not  to  depend  upon  the  performance  or 
nonperformance  of  the  condition;  but  if,  by  any  means 
whatever,  the  devise  to  which  the  condition  is  attached  is 
out  of  the  way,  the  ulterior  limitation  shall  take  effect 


Suppose,  then,  that  in  this  case  the  first  devise,  instead  of 
being  a  devise  void  ab  initio  by  the  Statute  of  Mortmain, 
had  been  a  bequest  of  personalty  to  the  committee  of  some 
lying-in  hospital  actually  existing  at  the  date  of  the  will, 
with  certain  conditions  attached,  which  might  or  might  not 
be  consistent  with  the  rules  of  the  establishment,  followed 
by  a  direction  that  in  the  event  of  the  trustees  not  accept- 
ing the  bequest  the  property  should  go  over  to  the  testator's 
godson;  and  then  suppose  the  hospital  to  be  broken  up  before 
the  testator's  death :  the  case,  I  apprehend,  would  be  exactly 
analogous  to  those  to  which  I  am  about  to  refer,  of  the 
death  in  the  testator's  lifetime  of  the  person  to  whom  there 
is  a  devise  with  a  condition  attached,   and  an  ulterior 
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limitation  over,  in  terms  dependent  for  its  efficacy  upon 
the  happening  of  that  condition — ^where  it  has  been  held 
that  the  happening  of  the  condition  i|  not  that  which 
gives  effect  to  the  ulterior  limitation,  although  in  terms  it 
is  so  expressed ;  but  the  condition  being  something  to  be 
done  or  left  undone  by  the  first  devisee  in  respect  of  the 
interest  which  he  takes/  his  death  in  the  lifetime  of  his 
testator  has  simply  the  effect  of  accelerating  the  enjoyment 
of  the  estate  under  the  ulterior  limitation. 


That  point  seems  to  have  been  fully  settled  by  authority, 
after  considerable  discussion,  in  the  case  of  J<me8  v.  West- 
comb  (a),  which  first  came  before  Lord  Harcourt.  That 
was  a  devise  "  to  the  child  of  whom  the  testator's  wife  was 
enceinte/'  and  if  that  child  died  under  twenty-one  then 
over.  It  turned  out  that  the  wife  was  not  enceinte^  yet 
Lord  Harcov/rt  held  that  the  gift  over  took  effect  The 
decision  was  right  in  effect ;  but^  unfortunately,  the  reasons 
were  not  given:  the  decision  simply  was  reported.  The 
question  was  argued  several  times,  and  adjudged  in  various 
Courts.  It  was  first  determined  as  to  the  personalty  by 
Lord  Harcourt.  Then  the  case  came  for  the  opinion  of 
the  King's  Bench,  upon  an  ejectment  brought  for  the  lease- 
hold estate^  under  the  name  of  ATidrewa  dem.  Jones  v. 
Fulhcmi(h),  when  the  Court  gave  judgment  for  the  wife. 
Again  it  came  before  the  Court  of  Common  Pleas,  under 
the  name  of  Roe  dem.  Fulham  v.  Weket(c),  where  it  was 
several  times  argued,  and  at  length  it  was  held,  that  the 
devise  over  never  took  effect,  on  the  ground  that  the  heir 
at  law  was  not  to  be  disinherited,  except  upon  strict  per- 
formance of  the  condition.  Lastly,  it  came  again  before 
the  Court  of  King's  B^nch  as  GvMiver  dem.  Fvlham  v. 
Weket(d),  when  it  was  finally  determined  in  favour  of  the 
gift  over.  Lord  Chief  Justice  Lee  giving  as  one  reason  of 


(a)  Free.  Ch.  316.        (b)  3  Burr.  1624.        (c)  lb.        (d)  lb. 
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the  opinion  of  the  Courts  "  that  the  intent  of  the  testator 
was  apparent  and  express,  that  the  estate  should  not 
descend:"' — in  other  words,  it  was  read  as  if  it  had  been 
simply  a  gift  to  take  effect  in  the  event  of  there  being  no 
child  who  should  fulfil  the  condition  of  attaining  twenty- 
one  of  the  person  supposed  to  be  enceinta 

The  reasons  for  the  decision  are  very  well  expressed  by 
Lord  Brouglioum  in  Mackmnon  v.  Sewdl{a),  a  case  of  the 
same  character,  although  the  gift  there  was  to  a  class 
instead  of  an  individual  Lord  Brougham  says, ''  Almost 
all  the  cases  are  those  of  double  contingencies,  the  second 
being  of  a  negative  nature,  so  that  the  first  not  happening 
amounts  to  the  same  thing  as  if  both  had  happened.  Thus, 
a  bequest  over  to  A.  in  case  the  first  takers,  the  unborn 
children  of  B.,  die  before  they  reach  twenty-one^  read  as  a 
condition,  is  a  bequest  to  A.  if  B.  has  children  and  they  do 
not  live  to  twenty-one,  and  the  first  or  affirmative  contin- 
gency not  happening,  it  follows  of  necessity  that  the 
second  or  negative  must  "'(&). 

That  is  one  way  of  putting  the  reason  of  the  decision. 
It  is  put  less  technically  by  Lord  Mamsfidd  in  Frogmorton, 
V.  Holy  day  {c),  namely,  that  the  intention  of  the  testator  in 
the  first  limitation  being  simply  to  provide  for  a  childy 
if  any,  that  object  was  equally  fulfilled  if  there  was  no 
child  to  take  under  that  first  limitation ;  and  therefore  the 
person  for  whom  the  testator's  bounty  was  next  intended 
was  entitled  to  have  the  limitation  in  his  £Etvour  accele- 
rated. 

Frogmorton  v.  HoVyday  was  a  case  similar  in  character 
to  that  of  Jones  v.  Westcomby  and  what  Lord  Ma/aafidd 
says  is  this : — "  A  question  applicable  to  this  part  of  the 
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aigument  was  pleaded  in  tbe  days  of  aadeat  Rcms  bj 
Scc3vola  and  Crasaue,  in  tlie  £budqous  eause  between  Curi/iiB 
and  Coponiua,  and  waa  much  agitated  in  modem  timei 
in  the  Courts  of  Westminster  Hall,  in  the  case  of  Jone» 
V.  Westco7nh{a).  A  man,  taking  lor  granted  that  his  wife 
was  with  child,  devised  his  estate  to  the  child  his  wife  was 
enceinte  of,  and  if  such  child  died  under  age  then  he  devised 
it  oyer.  The  woman  was  not  with  child  The  question 
was,  ''whether  the  devisee  over  should  take;''  Lord  Mwn^ 
fidd  (with  a  little  sarcasm  perhaps)  says,  ''the  Romoflt^ 
tribunals  at  once  and  the  English  at  last,  finally  deter* 
mined  that  the  intent^  though  not  expressed,  most  be 
construed  to  give  the  estate  to  the  oibstitute,  imless  a 
posthumous  child  lived  to  be  of  age  to  dispose  of  it;  oonae- 
quently,  no  posthumous  child  having  ever  existed,  the  sub- 
stitute was  entitled/' 


The  reporter,  in  the  margin,  mentions  the  canse  which 
Lord  Mcmsfidd  referred  to  as  occurring  in  Borne,  and 
which  seems  to  have  made  such  an  impreesion  upon  Cicero 
that  he  has  twice  referred  to  it— once  in  his  treatise  "  De 
Oratore(6),"  and  once  in  the  "Oratio  pro  CfiBcina.^  The 
passage  in  the  "  Oratio  pro  Cadcina "  expresses  so  clearly 
the  sound  sense  of  the  judges  before  whom  the  question  was 
brought,  that  I  think  it  is  worth  reading : — *'  Non  occuirit 
unicuique  vestriim  aliud  alii  in  omni  genere  exemjdum, 
quod  testimonio  sit,  non  ex  verbis  aptum  pendere  jus,  sed 
verba  servire  hominum  consiliis  et  auctoritatibus  ?  Ornate 
ei  copiose  L.  Crassus,  homo  longe  eloquentissimus,  pauIo 
ante  quam  nos  in  forum  venimus,  judicio  centumvirali 
banc  sententiam  defendit ;  et  &cile,  cum  contra  eimi  pru- 
dentissimus  homo,  Q.  Mucins,  diceret,  probavit  omnibus, 
M'.  Curium,  qui  haeres  iustitutus  esset  ita,  'mortuo  poetumo 
filio,'  cum  filius  non  mode  non  mortuus,  sed  ne  natus 


(a)  Free.  Ch.  316. 


(b)  Lib.  Leap. 


CASES  m  CHANCERY. 


611 


quidem  esset,  hsBredem  esse  opoiteie.  Quid?  verbis  satis 
hoc  cautum  erat?  Minima  Qosb  res  igitur  valuit?  volun- 
tas ;  quse  si  taciiis  nobis  intelligi  posset,  verbis  omnino  non 
uteremur:  quia  non  potest,  veiba  reperta  snnt,  non  quse 
impedirent,  sed  qusB  indicarent,  voluntatem'X<^)-  That  is 
to  say,  though  it  never  was,  p^haps,  better  expressed 
than  in  that  passage,  the  dear  and  manifest  intent  is  to 
prevail. 

The  same  question  came  before  Lord  Ewtdwicke  upon 
two  occasions :  once  in  FownereaAJk  v.  JP<mnereau(i),  and 
again  in  Avdyn  v.  WaTd{cy 

ForunereaVf  v.  FonTiereoA/L  was  the  case  of  a  gift  to  a  son 
for  life,  with  remainder  to  the  issue ;  and  if  all  the  issue 
should  die,  then  ov^.  The  son  died  having  no  issue  at  all, 
and  Lord  Ha/rdmncke  held,  that  tiie  limitation  over  took 
efiEect. 

Avdyn  v.  Wa/rd  was  a  case  very  similar  to  the  present. 
The  testator  devised  his  real  estate  to  his  brother  and  his 
heirs, ''  on  this  express  condition,  that  within  three  months 
after  his  decease  he  should  execute  and  deliver  to  his 
trustee  a  general  release  in  ftdl  words  of  all  demands  which 
he  might  claim  on  the  testator's  estate^  or  any  part,  for 
what  cause  soever.  But  if  his  brother  should  neglect  to 
give  such  release,  the  said  devise  to  him  should  be  null 
and  void  to  aU  intents,  and  in  such  case  he  devised  it 
to  Richard  Ward  and  his  heirs  and  assigns  for  ever."' 
The  brother  died  in  the  testator's  lifetime,  so  that  the 
condition  was  not  performed;  and  the  devise  over  was 
in  terms  made  dependent  upon  its  performance,  being 
only  "if  his  brother  should  neglect  to  give  a  release." 
The  counsel  who  argued  in  support  of  the  limitation  over. 
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put  several  cases  in  which,  however  the  precedent  limita- 
tion was  determined,  the  limitation  over  would  take  efiect : — 
a  limitation  to  one  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  over,  where,  though  the  first 
son  never  came  in  esse,  the  remainder  takes  e£fect ;  again,  a 
gift  to  one  for  life,  and  after  his  death  over,  where,  if  the 
life  estate  is  determined  by  forfeitiure,  the  remainder  over  is 
simply  accelerated ;  and  he  adds, ''  A  gift  to  a  monk,  and 
after  his  death  over,  it  goes  over  immediately/'  Then  he 
cites  Jones  v.  Westcomb,  and  Fonnereati  v.  Fonnereau. 
The  Lord  Chancellor  says  this : — **  The  question  will  very 
much  turn  on  this,  whether  this  devise  over  is  to  be 
considered,  and  the  contingency  on  which  it  is  given,  as  a 
strict  condition  or  a  conditional  limitation;  for  if  the 
former,  it  would  be  very  difficult  to  maintain  that  the 
second  devisee  could  have  the  estate  but  upon  a  strict 
breach  or  nonperformance.  If  the  condition  had  been 
performed,  or  it  became  impossible  by  act  of  God,  that 
cannot  be :  but  if  it  be  a  conditional  limitation,  the  con- 
sideration is  di£Ferent ;  and  I  know  no  case  of  a  remainder 
or  conditional  limitation  over  of  a  real  estate,  whether  by 
way  of  particular  estate,  so  as  to  leave  a  proper  remainder, 
or  to  defeat  an  absolute  fee  before  by  a  conditional  limita- 
tion, but  if  the  precedent  limitation,  by  what  means  soevar, 
is  out  of  the  case,  the  subsequent  limitation  takes  place : 
and  I  am  of  opinion  this  must  be  so  construed ''(a).  In 
Lord  Hardwicke's  view,  therefore,  wherever  there  is  an 
anterior  limitation,  with  certain  events  attached  to  it^  and 
a  conditional  limitation  over  upon  the  happening  of  those 
events,  if  the  anterior  limitation  is  out  of  the  case  by  any 
means  whatsoever,  the  estate  goes  over. 


I  should  have  mentioned  that  in  Qvlliver  dem.  FvUer 
V.  Weket,  Lord  Chief  Justice  Lee  says,  it  is  quite  imma- 


(a)  1  Yes.  sen.  422. 
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terial  whether  the  first  gift  be  void  in  its  inception,  or 
whether  it  becomes  void  in  the  result  In  that  case  the 
gift  was  void  in  its  inception,  being  a  gift  to  a  nonentity, 
— a  child  that  did  not  exist. 

Mr.  Feame  had  to  consider  these  decisions  in  his  "  Cases 
and  Opinions,"  in  reference  to  a  case  where  the  first  limita- 
tion was  upon  trust  for  the  first  son  of  D.  who  should  attain 
twenty- five,  with  ulterior  limitations  over.  He  says  : — "  As 
to  these  subsequent  limitations,  they  were  trusts  to  arise 
out  of  the  same  legal  remainder  in  fee  in  the  trustees,  as 
the  preceding  trust  for  the  first  son  of  D.  attaining  the  age 
of  twenty-five.  But,  though  the  trust  for  such  first  son 
attaining  that  age  was  contingent,  yet^  as  the  estate  so  in- 
tended for  such  son  did  not  extend  to  the  whole  fee  ai/mple, 
the  subsequent  trusts  do  not  appear  to  me  necessarily  to 
be  bound  by,  or  depend  on,  the  same  contingency.  I  think 
they  may  be  considered  as  trusts  taking  immediate  effect 
in  interest,  or  out  of  the  legal  estate  in  the  trustees,  subject 
to  the  preceding  charges  and  the  contingent  estate  to  the 
first  son  of  D.  attaining  the  age  of  twenty  five ;  insomuch 
that  if  D.  had  died  without  issue  I  do  not  see  why  they  might 
not  have  taken  effect ;  and  if  they  may  be  considered  as 
vested,  subject  to  such  intervening  contingent  limitation  to 
the  first  son  of  D.  attaining  twenty-five  years  of  age,  sup- 
posing it  good,  and  that  intervention  is  found  to  be,  or 
becomes,  void,  it  seems  to  be  as  much  out  of  the  way  as  if  it 
never  had  taken  effect  and  were  determined  "  (a).  Therefore, 
his  first  opinion  was,  that  though  the  present  limitation 
was  void  by  operation  of  law,  the  law  not  allowing  such  a 
contingency,  yet,  that  limitation  being  out  of  the  way,  the 
subsequent  limitation  would  take  effect  In  a  later  opinion 
in  the  same  volume  he  has  occasion  to  alter  this  opinion  as 
•  to  the  result  of  the  special  circimistances  of  the  case ;  but 
his  opinion  remains  unaltered  upon  the  point  for  which  I 
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have  lefened  to  it^  namely,  that  the  dicumstajioe  of  the 
preceding  limitation  being  void  by  operation  of  law  did  not 
a£fect  the  question  as  to  the  efficacy  of  the  limitation 
over,  the  result  being  the  same  as  if  the  preceding  limita- 
tion had  been  void  by  reason  of  the  testator's  mistake  in 
giving  it  to  a  child  not  in  existenca 

Looking  through  the  authorities  to  which  I  have  referred, 
I  find  various  reasons  assigned  for  the  decisions  at  which 
the  (Courts  arrived ;  but  all  tend  to  the  same  result  as  k 
expressed  in  the  passage  I  read  from  Cicero,  viz.  that  the 
intention  of  the  testator  is  that  by  which  the  decision  must 
be  governed;  and  there  is  no  possible  reason  to  be  assigned 
for  supposing  the  testator  to  have  desired  the  limitation 
over  to  take  effect  in  the  event  of  the  preceding  limitation 
fSedling  in  one  particular  way,  but  not  to  take  effect  in  the 
event  of  the  preceding  limitation  fedling  in  some  other  way. 
If  it  were  a  simple  collateral  condition,  and  that  condition 
were  not  performed,  the  contingency,  on  the  happening  of 
which  the  estate  was  limited  over,  would  have  fedled,  and 
in  that  case  the  limitation  over  would  be  gone,  and  nothing 
could  save  it 


I  have  considered  the  question  repeatedly  since  the  case 
was  argued,  but  I  cannot  see  any  substantial  distinction 
between  the  cases  to  which  I  have  referred,  of  a  devise  over 
after  a  devise  to  a  nonentity,  if  the  nonentity  should  die 
under  age,  or  again,  of  a  devise  over,  after  a  devise  to  a 
deceased  person,  if  the  deceased  person  should  fail  to  do  a 
certain  act,  and  the  case  before  me  of  a  devise  to  a  charity 
which  cannot  take,  followed  by  a  devise  over  in  the  event 
of  that  charity  which  cannot  take  omitting  to  perform  a 
certain  act.  The  cases  seem  to  me  identical  in  principle. 
The  reason  applicable  to  the  one  must  apply  to  the  other, ' 
and  must  lead  to  the  conclusion  that  this  is  not  to  be  read 
as  a  strict  condition  but  as  a  conditional  limitation ;  and,  as 
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Lord  Hardwicke  says,  the  prior  limitation  being  out  of  the 
case,  the  subsequent  limitation  is  to  take  effect 

I  have,  however,  been  embarrassed  by  the  decision  of  the 
late  Vice-Chancellor  of  Englomd  in  The  Attorney  Oenerdl 
V.  Hodg8on(a),  and  that  of  the  Master  of  the  Bolls  in  PhUr- 
poU  V.  St  George's  Hospital  (p). 


1S58. 


Jutlgmemi, 


In  the  former,  I  observe  that  the  cases  to  which  I  have 
been  referring, — Avelyn  v.  Wa/rd  and  others  of  that  dass^--^ 
do  not  appear  to  have  been  cited   The  argument  against  the 
validity  of  the  devise  is  very  shortly  reported,  but  several 
cases  appear  to  have  been  cited  in  support  of  that  conten- 
tion, such  as  The  Attorney  General  v.  TynddU{ji),  The 
Attorney  General  v.  WhUchv/rchid),  and  others,  which 
only  go  to  this  extent,  that,  where  the  primary  object  fieuls, 
an  object  attached  to  it  £Etils  also.    The  bequest^  however, 
was  a  bequest  of  residuary  personalty,  "in  trust  for  the 
establishment  of  an  institution  or  a  charitable  receptacle^  if 
the  same  can  be  done,  for  twenty-seven  poor  old  men ;  but 
if  no  such  institution  can  conveniently  be  establidied,  I 
request  that  the  same  may  be  disposed  of  in  charitable 
donations  to  persons  of  the  same  description^'^     It  was 
argued  on  demurrer,  and  I  observe  the  Vice-Chancellor  re- 
marks, that  there  is  nothing  averred  in  the  bill  as  to  whether 
such  a  receptacle  could  or  could  not  be  conveniently  estab- 
lished.    I  do  not  think  that  would  affect  the  question  of 
the  gift  being  void  by  the  Statute  of  MortmaiD.    What  he 
says,  however,  is  this : — "  It  appears  to  me  that  the  primary 
object^'  of  the  testator  **  was  the  acquisition  of  a  dwelling 
place  for  fifty-four  people ;  and  that  it  was  only  in  the 
event  of  that  object  not  being  capable  of  accomplish* 
ment  that  he  makes  the  general  disposition  over.     And,  in 
my  opinion,  that  general  disposition  over  cannot  be  said  to 


(a)  15  Sim.  146. 

(b)  21  Beav.  134. 


(c)  2  Ed.  207. 
id)  3  Ve8.  141. 
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have  taken  effect,  for  there  is  no  allegation  about  it  Be- 
sides which,  the  testator  seems  to  point  at  some  physical 
impediment  which  might  disappoint  his  first  purposa'' 

Now,  that  seems  to  me  to  amount  to  a  conclusion,  that 
although  the  testator  expressly  directs,  that,  if  a  bequest  to 
a  charity  cannot  take  effect^  for  some  particular  reason 
which  he  assigns,  in  the  mode  in  which  it  is  directed,  a 
gift  over  shall  take  effect ;  yet  if  the  Court  is  of  opinion 
that  the  first  bequest  is  prevented  firom  taking  effect^  not 
on  account  of  the  particular  reason  mentioned  by  the  tes- 
tator, but  because  the  law  forbids  it,  the  gift  over  must  fiiil 
also.  I  cannot  myself  feel  satisfied  with  that  reasoning.  I 
think  the  case  before  me  is  somewhat  different,  as  well  from 
The  Attorney  Gfeneral  v.  Hodgson  sa  also  from  that  whicb 
I  am  about  to  notice  of  PhUpott  v.  jS^.  Cfeorge'e  Hospital 
The  testator  in  this  case  having  appointed  his  godson  to  be 
"  one  of  the  said  trustees''  as  he  calls  them,  at  the  same 
time  directing,  that,  if  others  are  not  appointed,  he  is  to  be 
the  person  who  is  to  take  the  whole,  the  estate,  as  it  were, 
becomes  vested  in  the  godson  if  there  are  none  others  to 
come  in  competition  with  him.  I  think,  therefore,  there  is 
a  somewhat  stronger  indication  of  will  in  the  case  before 
me  than  there  was  in  The  Attorney  General  v.  Hodgson; 
but  I  do  not  wish  to  put  it  higher  than  that 

I  ought  to  notice,  that,  in  The  Attorney  Oeneral  v.  Hodg- 
son, I  do  not  see  any  reference  made  to  the  case  of  Qrvm^ 
Tnett  V.  Orvinmett(a),  which,  I  think,  would  have  had  con. 
siderable  bearing  upon  the  contingency  "  if  no  such  institu- 
tion can  conveniently  be  established''  occurring  in  that 
case.  In  Orimmett  v.  Ori/mmiett  the  trust  was  singularly 
worded.  The  property  bequeathed  for  charitable  purposes 
was  to  stand  in  the  name  of  trustees  ''  until  the  whole  could 


(a)  1  Amb.  212. 
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be  laid  out  in  the  purchase  of  land  to  the  satisfaction  of  the 
governors  and  trustees"  whom  the  testator  appointed,  and 
the  proceeds  of  the  property  or  the  rents  of  the  lands  to  be 
purchased  therewith  were  given  to  the  charity.  Lord 
Harwicke  treated  it  as  a  discretionary  power  in  the  trus- 
tees to  lay  the  money  out  one  way  or  the  other,  either  in 
the  funds  or  in  lands,  and  applying  the  principle  of  Sor- 
reshy  v.  HoUm8(a),  followed  by  Lord  Eldon  in  Hie  Attor- 
ney OeneroL  v.  Parsons  (b),  he  held  it  to  be  good,  inasmuch 
as  the  trustees  had  power  under  the  will  to  lay  out  the 
money  in  a  way  which  the  law  allowed  (c).  He  says  **  The 
direction  is  to  place  the  money  in  the  funds  until  laid  out 
in  lands  to  the  satisfaction  of  the  trustee&  When  can  that 
be?  Not  while  the  statute  is  in  force.  Suppose  it  had 
been  '  till  by  law  it  may  be ;'  such  a  bequest  would  have 
been  good.  Those  words  must  mean,  when  the  trustees 
approve  of  laying  it  out;  and  that  cannot  be  while  the 
statute  is  in  force :  it  would  be  to  act  contrary  to  their 
trust  "'(^O*  These  observations  go  £eu:  to  show  that  an  act 
contrary  to  the  Statute  of  Mortmain  would  be  an  act  which 
could  not  be  "conveniently  done"  within  the  meaning  of 
the  will  in  The  Attorney  Oeneral  v.  Hodgson,  and  conse- 
quently, that,  in  that  case,  the  alternative  bequest  should 
have  taken  effect. 


1858. 
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In  PhUpott  T.  St  George's  Hospital,  in  which  I'he 
Attorney  Oeneral  v.  Hodgson  was  followed,  the  Master 
of  the  Rolls  says: — ^"  When  I  first  read  the  words  of  this 
will  my  impression  was  very  strong,  that  the  meaning  of 
them  was,  that,  if  the  first  object  failed,  from  any  cause 
whatever,  the  gift  to  St  George's  Hospital  took  efltect;  and 
that  the  fSedlure  to  supply  the  land  for  the  almshouses  might 
arise  as  well  firom  the  operation  of  law  as  from  the  want  of 
inclination  on  the  part  of  any  person  to  give  a  suitable 


(a)  9  Mod.  221. 

(b)  8  Ves.  186. 

(c)  Sec  also  Carter  t.  Cheen, 


3K.&  J.  591. 
(d)  1  Amb.  213. 
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piece  of  land  as  the  site  of  the  ahnshouses,"^-— using  almost 
the  very  words  of  Lord  Hardwicke  in  Avdyn  v.  Trarrf(a), 
where  he  says  he  never  knew  a  case  of  remainder  or  condi- 
tional limitation  over,  but,  if  the  precedent  limitation  "  hy 
what  means  soever"  was  out  of  the  case,  the  subsequent 
limitation  took  effect  That,  however,  he  says,  would  not 
be  consistent  with  The  Attorney  General  v.  Hodgson;  and, 
upon  further  consideration  of  that  case,  he  thought  his  first 
impression  was  too  hastily  firamed,  and  held  that  the  event 
of  the  first  limitation  failing  by  the  operation  of  the  law  of 
mortmain  was  not  one  of  the  events  on  which  the  testator 
intended  the  second  limitation  to  take  effect  The  case  was 
appealed ;  but  by  the  decision  of  the  House  of  Lords  the  de- 
termination of  this  particular  point  became  immatmaL 

That  case  was  very  similar  in  most  of  its  circumstances 
to  the  present ;  and  the  difficulty  that  I  have  felt  in  de- 
termining the  present  has  been  mainly  occasioned  by  the 
decisions  in  The  Attomey-General  v.  Hodgson  and  Phil- 
pott  V.  St  George's  Hospital;  but  notwithstanding  the 
great  diffidence  which  I  must  feel  when  my  opinion  is  in 
opposition  to  two  such  judges  as  those  by  whom  the  causes  in 
question  were  decided,  I  cannot  conscientiously  bring  my 
mind  to  the  conclusion,  that  the  first  of  these  limitations 
failing  by  operation  of  law,  the  limitation  over  ought  not 
to  take  effect  in  the  same  way  as  if  the  first  limitation 
had  been  to  a  nonentity  or  to  a  person  dying  in  the  lifetime 
of  the  testator. 

As  to  the  question  that  might  be  raised  upon  the  limita- 
tion over,  whether  a  gift  over  in  the  event  of  the  pre- 
vious gift  being  void  by  the  law  of  mortmain,  must  not  be 
taken  to  have  been  intended  "  in  terrorem,''  as  Lord 
Northvngton  expressed  it  in  The  Attorney  "General  v. 
TyndalKJ)),  and  therefore  void  as  being  in  fraud  of  that 
law,  that  point  was  finally  settled  in  De  ThemminesY. 


(a)  2  Eden,  207. 


(b)  1  Ve«.  sen.  422. 
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De  Bonneval(a).  There  the  gift  over  was  limited,  in  so 
many  words,  to  take  eflFect  "if  the  previous  trusts,  or  any  of 
them,  should  by  any  Court  of  Jaw  or  equity  be  adjudged  to 
be  void,  or  incapable  of  being  performed  or  carried  into 
eflFect."  The  Attomey-Oeneral  was  expressly  directed  to 
be  a  party,  the  Master  of  the  Rolls  declining  to  decide  it  in 
his  absence.  Counsel  was  heard  for  the  Crown,  and  yet  it 
was  held  that  the  gift  over  took  eflTect 

In  this  case,  I  think  the  result  is  the  same  as  if  the  gift 
had  been  a  gift  of  personalty  to  a  lying-in  asylum  existing 
at  the  date  of  the  will,  but  ceasing  to  exist  before  the  tes- 
tator s  death,  coupled  with  a  direction,  that,  if  the  com- 
mittee did  not  choose  to  accept  it  within  a  given  time,  it 
shopld  go  over.  That  would  have  been  precisely  Avdyn  v. 
Wa/rd;  and  I  can  see  no  substantial  diflTerence  between 
such  a  state  of  circumstances  and  a  case  where,  as  here, 
the  Legislature  interposes  and  says,  "  from  the  moment  of 
the  testator's  death  this  gift  is  void." 

I  have  felt  greater  difficulty  in  this  case  than,  I  may 
almost  say,  in  any  I  have  yet  had  to  decide;  but  I  hold 
that,  upon  the  will  in  question,  there  is  a  valid  gift  of  the 
whole  of  this  property  to  the  godson. 
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Dbclabe,  that  the  testator's  godson  TF.  HaU  Warren  is  entitled,  to 
his  own  use,  to  the  residuary  real  and  personal  estate  of  the  testator, 
including  the  several  gifts  over  of  the  freehold  and  leasehold  messu- 
ages and  hereditaments  in  the  will  devised  to  the  trustee  or  trustees  of 
the  maternal  asylum. 


MmuUof 
Decree. 


(a)  5  Rum.  288;  see  also  3  K.  &  J.  601. 
VOL.  IV.  S  S 
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J^22nd4-  ASKEW  V.  THOMPSON. 

29th,  -mm 

wm-Cof^     Mary   askew,  by  her  will,  Id  1848,  devised  and 
atrucHonr-^Di-   bequeathed  her  residuary  real  and  personal  estate  and 

recUon  to  pay  ^  j  r 

another's  Debts  effects  to  her  executors,  upon  trust  to  sell  and  convert  the 

'urest  payabu.  Same ;  and  then  proceeded  to  declare  the  following  trust  of 

Direction"m  a  ^^^  moneys  to  arise  from  such  sale  and  conversion  : — ^  I 

wiu  topay  and  declare  that  the  said  executors  shall,  by  and  out  of  sudi 

discharge  all  . 

the  just  and  moneys,  pay  and  satisfy  my  funeral  and  testamentaiy 

owing  by  a  de-  expenses  and  debts,  and  the  pecuniary  legacies  hereinbefine 

^^^f^Qf  bequeathed  ;  and  do  and  shall,  in  the  next  place,  payjnd 

his  death:—  discharge  all  the  just  and  lawful  debts  owing  by  my  late 

terms  of  the  brother  Johu  Askew  at  the  time  of  his  death;  and  do  and 

ingtothe^-  ^^^  P^J  ^^^  residue,  if  any,  of  the  said  moneys  to  my 

thS^Se^ro-  ^®^  Sarah  Askew."    Then,  after  devising  her  mortgage 

ther  had  been  estates  and  appointing  her  executors,  she  devised  as  follows : 

dead  about  a      i  t         i       •         i 

forty  years  at  — "  And  1  authorise  the  actmg  executors  or  executor  for 
^f  to^com-  *  *^®  *i°^®  being  of  this  my  will,  to  satisfy  any  debts  claimed 
prise  debu,  but  f^  ]yQ  owing  by  me  or  my  estate,  or  by  my  said  brother 

not  interest.  ©      J  J  >  '' ,      '^ 

John  Askew,  deceased,  at  the  time  of  his  death,  and  any 
liabilities  to  which  I,  or  my  estate,  or  the  said  John  Adcew, 
deceased,  may  be  alleged  to  be  subject,  upon  any  evidence 
they  or  he  shall  think  proper." 

At  the  date  of  the  will  John  Askew  had  been  dead  for 
about  forty  years.  Some  of  his  creditors  held  promissory 
notes,  by  which  he  had  secured  the  principal  moneys  due 
to  them  respectively,  with  interest  at  five  per  cent 

In  the  administration  of  the  estate  of  the  testatrix 
under  a  decree  of  the  Court,  a  question  arose  as  to  the 
interest  payable  upon  John  Askew's  debta 
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Mr.  James,  Q.  C,  and  Mr.  Bagshawe,  jua,  for  certain  of       1858. 
John  A  skew's  creditors  having  promissory  notes  bearing 
interest^  contended  that  they  were  entitled  to  interest  from 
the  time  of  his  death  upon  the  amomits  then  due  upon 
such  notes  respectively. 

The  interest  of  a  debt  is  as  much  a  part  of  the  debt  as 
the  principal  sum : — ^Per  Sir  WilUam  Orcmt  in  Aston  v. 
Oregory(a).  The  effect  of  such  a  bequest  as  this  is  to  put 
the  testatrix  in  the  position  of  the  deceased  debtor: 
O'Connor  v.  Haslam(b). 

Shirt  V.  Westby(c)  is  distinguishable,  for  there  the 
estates  were  charged  with  the  payment  of  certain  sums 
wlllpii  were  specified  in  the  wilL 

Mr.  FiKcocJk,  Q.  C,  and  m.  J.  Hvnde  Palmer,  for  Scmih 
Askew,  contended  that  John  Askew's  creditors  were  not 
entitled  to  any  interest  during  the  life  of  the  testatrix,  nor 
during  the  first  year  after  her  deceasa 

The  words  are,  "  debts  owing  by  my  late  brother  John 
Askew  at  the  time  of  his  death.''  Those  words  cannot 
have  been  intended  to  pass  interest  on  such  debta  At  any 
rate  they  cannot  have  been  so  intended  in  a  will  made 
more  than  forty  years  after  Ids  decease.  Had  the  testa- 
trix intended  to  give,  in  the  form  of  interest,  more  than 
twice  as  much  as  the  principal,  she  would  have  expressed 
her  meaning  more  clearly. 

Mr.  James,  Q.  C,  in  reply  : — 

The  words  "at  the  time  of  his  death "  were  inserted  to 
show  clearly  that  the  Statute  of  Limitations  was  not 
intended  to  be  a  bar.     Then  the  word  "  satisfy  "  is  used, 

(a)  6  Vc8.  151.        (b)  5  H.  L.  C.  178,  17».       {e)  16  Ves.  896. 
SS2 
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1^56.        and  xikSBt  debs  -rill  nsn.  ht  ■ttwRflfl  nnkas  huLaeA  be 


'         [Foster  t.  Lfj^  'a^   aiid  Sowerity's  True^(Jf\  were  also 

Ttie  TicE-CaAJf m  .1  oe  reBexred  judgment  imtfl  the 
moord  izi  J.«tc»9<  t.  Gregory  BboDld  be  ezamindd. 


j^tMl         Vice-Chxscellos  Sm  W.  Pa€X  Wood  (after  readii^ 
tLe  iriU  &£  ikjiov^  prcx)eedad  as  faQowB : — ) 

ILe  qiiestaom  I  haxe  to  detennine  is,  irheiber  these 
dir6Clic<zis  in  the  idB  of  the  testatrix  rdative  to  the  |a^ 
ment  of  her  >jrc«ther'E  debKs,  amcnznt  to  m  direcdoQ  to  pay 
interest  upon  those  debts  from  the  date  of  her  brother's 
death,  her  l^other  having  been  dead  nearij  forty  years  at 
the  date  of  her  wQL 

Two  caaee  woe  dted  in  refierenoe  to  this  question, 
(yO/nrwT  V.  HaAaLm{c)  and  J.«ton  t.  Gregory (d).  The 
observationB  dted  from  the  former  were  directed  to  another 
point,  and  have  no  bearing  upon  that  before  ma  Bat  as 
regards  the  latter,  which  was  before  Sir  WiUiani  Grant,  I 
was  desirous  to  hare  the  record  examined  before  determin- 
ing this  case,  in  order  to  ascertain  how  £Eur  the  will,  as 
stated  in  the  report,  corresponds  with  the  statement  of  it 
on  the  record.  This  has  now  been  done,  and  I  find  the  two 
to  correspond  exactly. 

The  will  in  Aeton  v.  Gregory  was  pecoliarly  worded 
The  direction  was  *"  to  give  and  apply  the  moneys,'*  pro- 
duced by  a  sale  of  the  testator's  estates,  **  to  and  among 

(a)  2  Ring.,  N.C.,  269.  (c)  5  H.  L.  C.  17a 

(h)  2K.kJ.  630.  (d)  6  Ves.  151. 
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such  persons"  as  the  trustees,  in  their  discretion,  "shall 
think  had  or  have  any  just  or  indisputable  demand  upon  " 
the  debtor  in  question  "at  the  time  of  his  death,  and 
giving  to  each  such  person  in  equal  degree,  in  proportion 
according  to  the  principal  sum  which  may  appear  to  be  due 
to  them  respectively,  as  far  as  the  money  arising  by  such 
sale  or  sales  will  extend.'^  It  was  not,  as  here,  a  direction 
to  pay  debts  owing  by  the  debtor  at  the  time  of  his  death, 
but  it  was,  in  effect,  a  direction  to  distribute  a  certain  sum 
of  money  among  such  persons  as  the  trustees  should  con- 
sider to  have  been  creditors  at  the  death,  in  proportion  to 
the  principal  moneys  due  to  them  respectively.  The 
testator  does  not  say  debts  at  the  death,  but  creditors  at  the 
death ;  and  there  is  nothing  in  the  will  to  define  whether 
the  principal  money  due,  or  principal  and  interest,  was  to 
be  paid,  beyond  the  direction  to  distribute  among  persons 
having  "any  just  or  indisputable  demand"  on  the  debtor. 
Sir  William  Orant's  observation,  that  "  the  interest  of  the 
debt  is  just  as  much  a  part  of  the  debt  as  the  principal 
sum,"  certainly  seems  to  be  a  dictum  in  favour  of  the  con- 
tention, that  a  direction  to  pay  another's  debts  is  a  direction 
to  pay  them  with  interest.  But»  in  construing  the  will 
before  me,  I  am  bound  to  look  at  all  the  words;  and  here 
the  direction  is  not  to  distribute  a  certain  sum  among 
persons  who  were  creditors  at  the  death,  but  to  pay  the 
debts  owing  at  the  death ;  and,  looking  to  the  circumstance 
that  at  the  date  of  the  will  the  brother  had  been  dead 
nearly  forty  years,  the  construction  for  which  the  creditors 
contend  would  entitle  them  in  that  period,  at  five  per  cent, 
which  some  of  the  securities  carried,  to  more  than  twice  as 
much  by  way  of  interest  as  the  principal  moneys  due  to 
them. 


It  is  true,  that  in  the  latter  clause  of  the  will  the  testatrix 
authorises  her  executors  to  pay  and  satisfy  "  any  liabilities  " 
to  which  her  brother  may  be  allied  to  be  subject,  without 
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adding,  at  his  death;  but  she  had  twice  previously  spok^i  of 
debts  owing  by  him  at  the  lime  of  his  death ;  and  being  of 
opinion  that  in  those  previous  passages  she  meant  what 
was  due  at  the  death,  and  not  what  accrued  due  subse- 
quently to  the  death  in  respect  of  interest, — and,  looking  to 
the  length  of  time  the  brother  had  been  dead  at  the  date 
of  her  will,  I  do  not  think  the  omission  in  the  subsequent 
clause  to  repeat  the  words  ^at  the  time  of  his  death" 
sufficient  to  justify  me  in  saying  that  any  interest  is  to  be 
paid  upon  the  moneys  owing  by  the  deceased  brother  at  the 
time  of  his  death,  until  the  expiration  of  a  year  from  the 
death  of  the  testatrix. 


I  look  upon  the  direction  as  amounting  to  a  bequest  of 
so  many  sums  of  money,  which  would  carry  interest  at  four 
per  cent  from  the  expiration  of  a  year  after  the  death  of 
the  testatrix. 


juhi  bih  «  6«A.  HORTON  V.  SMITH. 

Mortgage-^  ±N  the  year  1828,  real  estates  stood  limited  to  mortgagees 
T^Tifr^  for  a  term  of  500  years,  to  secure  <£«700,  with  interest  at 
*"-^^*'^    five  per  cent.,  and  subject  thereto,  to  WiUiam  Horton  in 

tail,  with  remainder  to  John  Horton  in  tail,  with  remainder 

to  the  Defendants  in  fee. 


In  the  same  year,  the  estates  standing  thus  limited,  John 
Horton  purchased  the  mortgage,  and  took  an  assignment  to 
himself  of  the  debt  and  of  the  term  by  which  it  was  secured. 


Tenant  in  tail 
in  remainder 
expectant  upon 
a  preceding 
estate  tail, 
purchased  a 
mortgage  on 
the  estate  and 
took  an  assign- 
ment to  him- 
self of  the  mortgage  debt  and  of  the  term  by  wUch  it  was  secured.  He  subeequentlj  became 
entitled  to  the  estate  as  tenant  in  tail  in  possession,  and  as  such  continued  for  six  years  in  re- 
ceipt of  the  rents;  after  which  he  died  without  barring  the  entail  or  doing  any  other  act  indi- 
cative of  an  intention  as  to  whether  the  charge  should  merge: — Held^  that  the  charge  was  kept 
alive  for  the  benefit  of  his  personal  representative. 

Distinction  in  this  respect  where  tenant  in  tail  becomes  entitled  to  the  charge  without  any 
act  on  his  part. 

Piotum  of  Sir  W,  GnuU  in  ForUt  ▼.  MoffaU  (18  Yes.  8dd>  explained. 
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WUUam  Horton  paid  interest  on  tbe  mortgage  debt 
until  December,  1850,  when  he  died  without  issue. 

Thereupon  John  entered* as  tenant  in  tail,  and  as  such 
contiQued  to  receive  the  rents,  which  were  more  than  suffi- 
cient to  keep  down  the  interest,  until  December,  1856,  when 
he  died  intestate  and  without  issue.  He  had  not  barred 
the  entail,  or  done  any  other  act  indicative  of  an  intention 
as  to  whether  the  charge  should  merge. 

The  Plaintiff,  as  his  administrator,  now  filed  his  bill, 
seeking  to  have  it  declared  that  the  <£2700  was  a  sub- 
sisting charge  on  the  estate,  and  for  payment  of  the  same 
with  interest 


1858. 


SkUemenL 


Mr.  jRoft,  Q.  C,  Mr.  Shapter,  Q.  G,  and  Mr.  W.  Hialop 
Cla/rke,  for  the  Plaintiff,  contended  that^  John  Horton  being, 
at  the  time  when  he  purchased  the  charge  and  took  an  assign- 
ment of  the  mortgage  term,  tenant  in  tail  in  remainder  ex- 
pectant upon  a  preceding  tenancy  in  tail,  the  Court  would 
infer  that  he  meant  to  keep  the  charge  alive  for  the  benefit 
of  his  personal  estate;  since  at  that  time  his  estate  tail  was 
liable  to  be  defeated  by  the  birth  of  issue,  who  would  have 
taken  under  the  preceding  estate  tail :  WigaeU  v.  Wig8ell{a) ; 
Story's  "  Equity  Jurisprudence,"  §  486. 

Mr.  WUlcock,  Q.  C,  and  Mr.  Wickens,  for  the  Defendants, 
contended  that  the  charge  had  merged  for  the  benefit  of 
the  estate.  After  John  Horton  became  tenant  in  tail  in 
possession,  he  might  at  any  time  have  acquired  the  fee 
simple;  and  had  he  done  so,  the  remedy  and  the  right  being 
in  the  same  person,  the  charge  must  have  been  at  an  end. 
At  that  time,  it  was  perfectly  immaterial  to  him  whether 
the  charge  was  or  was  not  a  subsisting  charge ;  and  where 
it  is  indifferent  to  the  party  in  whom  the  interests  are 
united  whether  the  charge  shall  subsist,  the  charge  sinks 
(a)  2  S.  &  S.  369. 


ArgumenL 
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1858.        for  the  benefit  of  the  estate : — Per  Sir  WUUam  Orcmt  in 
H^^      ^^^^  V.  MoffaU  (a). 

V. 

Smith.  j^  WigseU  V.  Wiffsdl  there  was  an  intervening  term  of 

Argument.  500  years  between  that  by  which  the  mortgage  in  question 
was  secured  and  the  estate  tail  There,  also^  the  lady  by 
whom,  when  tenant  in  tail  in  remainder,  the  charge  was 
paid  off,  was  not  in  possession  for  more  than  a  year;  where- 
as, in  this  case,  John  Horto7i  having  remained  for  six 
years  in  possession  of  the  estate  tail,  the  CJourt  will  pre- 
sume that  he  intended  the  charge  to  sink  for  the  benefit  of 
the  estate,  without  searching  for  any  further  expression  of  an 
intention  on  his  part  that  such  a  result  should  take  place. 

Besides,  if  any  such  expression  be  required,  it  is  furnished 
by  the  circumstance  of  his  having  taken  the  assignmentof  the 
mortgage  term,  not  to  a  trustee,  but  immediately  to  himself; 
and,  inasmuch  as  he  must  have  known,  that,  in  the  evait  of 
his  estate  tail  being  vested  in  possession,  the  effect  of  such 
an  assignment  would  be  a  merger  of  the  term,  the  inference 
is  inevitable  that  he  intended  that  result. 

[The  following  cases  were  also  cited,  in  addition  to  those 
mentioned  in  the  judgment: — Grice  v.  Shaw(b),  Donia- 
thorpe  V.  Porter  (c),  Duke  of  Chandoa  v.  Loi^d  Talbot  (d), 
Chester  v.  Willca  (e),  Astley  v.  MUles  (/),  Drinkwater  v. 
Combe  (g),  Whittle  v.  HenningQi),  Earl  of  Clarendon  v. 
Barham{i)y  BlundeU  v.  Stanley {j\  St  Paul  v.  Lord 
Dudley  &  Ward{k),  Bui^ell  v.  Loi^d  Egremo7it(l),  Lord 
Buckinghamshire  v.  Hobart  (m),  Jones  v.  Morgan  (m), 
and  Hood  v.  PhiUips  (o).] 

A  reply  was  not  heard. 

(a)  18  Ves.  393.  (/)  1  Sim.  298.  (A)  15  Ves.  173. 

Q))  10  Hare,  76.  ig)  2  S.  &  S.  340.  (J)  7  Beav.  205. 

(c)  2  Eden,  162.  (A)  2  Phill.  731.  (m)  3  Swanst.  186. 

(d)  2  P.  Wins.  601 .  (i")  1  Y.  &  Coll.  C.  C.  688.  (n)  1  Bro.  C.C.  206. 

(e)  Amb.  246.  (j)  3  De  G.  &  Sm.  433.  (o)  8  Beav.  513. 
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Vici>-Chancellor  Sir  W.  Page  Wood  :— 

Whatever  discrepancy  may  exist  between  the  earlier  and 
the  later  authorities,  it  is  clear,  according  to  the  latter,  that 
in  all  cases  of  a  tenant  in  tail  in  poaaesaion  paying  off  a 
charge  upon  the  estate,  unless  he  indicates,  at  the  time  of 
making  the  payment,  or  at  all  events  subsequently,  an 
intention  to  the  contrary,  it  will  be  assumed  that  he  in- 
tended such  payment  for  the  benefit  of  the  estate.  But  I 
am  not  aware  of  any  case  in  which  it  has  been  determined, 
that,  where  a  tenant  in  tail  m  remainder  pays  off  a  charge 
before  he  becomes  entitled  in  possession  to  the  estate,  the 
charge  shall  sink  for  the  benefit  of  the  estate. 

The  rule  is  clearly  stated  by  Lord  Eldon  in  Ware  v. 
Polhill{a) : — "  If  a  tenant  in  tail,  adult,  pays  off  a  mortgage, 
or  becomes  entitled  to  a  charge,  as  he  might  acquire  (as  the 
Court  is  in  the  habit  of  saying,  somewhat  inaccurately)  the 
absolute  ownership,  a  presumption  arises  that  his  intention 
was  not  to  keep  alive  the  charge."  The  same  expression 
is  used  by  Sir  Anthony  Hart  in  Astley  v.  MUleaQ)),  and 
by  Lord  Justice  Turner^  when  Vice-Chancellor,  in  Grice 
V.  Shaw(c),  But  it  is  always  put  as  the  case  of  a  tenant 
in  tail  in  iioaseaaion  paying  off  or  becoming  entitled  to  a 
charge. 

The  present  case  is  more  analogous  to  that  of  Wigadl  v. 
Wigaell{d)  than  to  any  other.  Here  John  Horton,  by 
whom  the  mortgage  was  paid  off,  was  tenant  in  tail  in 
remainder  expectant  upon  a  preceding  estate  tail  in 
William  Horton,  John  Horton  paid  off  the  mortgage 
debt  and  took  an  assignment  of  the  term  by  which  it  was 
secured  in  the  lifetime  of  William.  WiUia/m  subsequently 
died  without  issue;  John  became  tenant  in  tail  in  pos- 
session, and  remained  tenant  in  tail  in  possession  for  a 
period  of  six  years — which  is  not  altogether  an  unimportant 
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(fl)  11  Ve8.277. 
{b)  I  Sim.  298. 


(c)  10  Hare,  76. 
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628 


CASES  IN  CHANCERY. 


1858. 

HOBTON 
V. 

Smith. 


consideration — ^but  beyond  that  notliing  further  was  done  hj 
him. 

There  is*  a  difference,  no  doubt,  between  the  case  of  a 
tenant  in  tail  in  remainder  becoming  entitled  under  a  will 
or  otherwise,  and  without  any  act  on  his  own  part^  to  a 
charge  on  the  estate,  and  cases  where  he  has  entitled  himself 
to  the  charge  by  an  actual  payment  made  by  himsftlf.  In 
the  former  case,  if  the  estate  ultimately  devolves  upcm  him, 
and  he  expresses  no  intention  as  to  whether  the  chaige 
should  sink  or  not  for  the  benefit  of  the  estate,  it  bemg 
indifferent  to  him  which  of  those  results  should  follow,  the 
case  arises  to  which  Sir  WUUa/m  OrarU  refers  in  Forbes  v. 
MoffaU(a),  as  being  the  principle  of  the  decision  in  Wyndr 
ham  V.  The  Earl  of  Egremont(b).  He  says,  "  In  Wyndham 
V.  The  Earl  of  Egremont,  what  the  counsel  for  the  personal 
representatives  contended  was,  that  the  charge  should  not 
merge,  unless  at  some  period  in  Lord  Thomond's  life  it  was 
indifferent  to  him  whether  the  term  should  be  kept  on  foot 
or  not'*  (That  was  a  case  like  Trevor  v.  TrevoT{6)) 
''Upon  looking  into  all  the  cases  in  which  charges  have 
been  held  to  merge,  I  find  nothing  which  shows  that  it  was 
not  perfectly  indifferent  to  the  party  in  whom  the  interests 
had  united  whether  the  charge  should  or  should  not  subsist^ 
and  in  that  case  I  have  already  said  it  sinks.'" 


The  last  observation  has  occasioned  me  more  doubt  in 
the  consideration  of  the  present  case  than  any  other  dictum 
(for  authority  there  is  none  except  Wigeell  v.  WigsMy 
But  Sir  WiUiara  Gra/rvt  is  there  speaking,  not  of  a  charge 
which  the  tenant  in  tail  has  created  in  his  own  £Ekvour  by 
an  actual  advance  of  money,  but  of  a  charge  created  by 
some  third  person,  and  as  to  which  the  tenant  in  tail  has 
never,  either  before  or  after  the  estate  tail  became  vested  in 
him  in  possession,  expressed  any  intention  whatever  as  to 


(a)  18  Yes.  390.        Qi)  Amb.  753.  (c)  2  My.  &  K.  675. 
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whether  it  should  or  should  not  be  kept  alive.  In  such  a  i858. 
case,  Sir  WHMami  Grant  says,  it  being  a  matter  of  perfect 
indifference  to  the  tenant  in  tail  whether  the  charge  is  or  is 
not  kept  alive,  in  the  absence  of  any  indication  at  any  time 
of  his  intention  on  the  subject,  the  Court  will  assume  that 
the  charge  was  meant  to  sink  for  the  benefit  of  the  estate. 
But  here,  as  in  WigseU  v.  WigaeU^  I  find,  at  the  time 
when  the  person  became  entitled  to  the  charge,  a  dear 
indication  of  his  intention  that  the  charge  should  be  kept 
alive.  He  entitles  himself  to  the  charge  by  advancing  the 
money  himself,  and  that  at  a  time  when  the  preceding 
estate  tail  is  still  subsisting,  and  he  is  only  tenant  in  tail 
in  remainder.  And  in  that  state  of  circumstances  it  is 
as  consistent  with  all  the  authoritieB  as  it  is  with  common 
sense,  to  hold  that  the  act  of  the  party  in  advancing  the 
money  and  purchasing  the  charge  was  a  clear  and  distinct 
indication  that  at  that  time  he  intended  the  charge  to  be 
kept  alive. 

The  only  distinction  which  I  can  discover  between  the 
case  of  WigseU  v.  WigseU  and  the  present  is  this : — In 
WigseU  v.  WigseU  the  estates  had  been  devised,  subject  to 
the  mortgage  in  question  and  to  the  term  by  which  it  was 
secured,  for  a  term  of  600  years,  upon  trust  to  raise  money 
for  payment  of  the  testator's  debts,  and  of  a  sum  of  15002^  to 
the  lady  by  whom,  when  tenant  in  tail  in  remainder,  the 
mortgage  in  question  was  eventually  paid  off.  It  was 
agreed  that  her  intervening  charge  of  15002.  did  not  affect 
the  question,  and,  the  testator  having  been  dead  some 
eighteen  years,  no  one  seems  to  have  relied  upon  the 
intervening  term  for  any  other  purpose  than  as  an  argu* 
ment  to  show  that  there  could  be  no  merger.  That  being 
so,  I  find  it  diflScult  to  bring  my  mind  to  bear  upon  the 
argument  as  to  the  effect  of  the  intervening  term ;  for  it  is 
clear,  on  the  authority  of  Forbes  v.  MoffaU  and  that  class 
of  cases,  that  the  mere  technical  circumstance  of  merger 
taking  place  cannot  aflEect  the  question.     In  Foi-bes  v. 
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1858.  McffaU,  Sir  WUlia/m  OrarU  says,  "  Upon  this  salgect  a 
Court  of  equity  is  not  guided  by  the  rules  of  law.  It  will 
sometimes  hold  a  charge  extinguished,  where  it  would  sub- 
sist at  law;  and  sometimes  preserve  it^  where  at  law  it  would 
be  merged.''  And  in  Lord  Compton  v.  Oxenden(a),  there 
was  an  outstanding  term  as  security  for  the  charge  ;  but 
notwithstanding  the  person  entitled  to  the  charge  and  seised 
in  fee  of  the  estate  was  lunatic,  and  could  not^  therefore, 
express  any  intention  upon  the  subject,  stiU,  he  being 
seised  in  fee  of  the  estate,  and  having  in  himself  at  once 
the  remedy  and  the  rights  the  two  were  held  to  be  united; 
and,  although  the  term  was  actually  outstanding,  it  was 
held,  that^  as  the  tenant  in  fee  could  not  in  his  lifetime  have 
a  charge  against  his  own  estate,  that  chai^  could  not  be 
raised  for  the  benefit  of  his  personal  representatives. 

One  other  circumstance  was  relied  upon  in  the  alignment 
as  distinguishing  the  case  of  WigseU  v.  Wigsell  from  the 
present  There  the  lady  by  whom,  when  tenant  in  tail  in 
remainder,  the  charge  was  paid  oS,  was  not  in  possession  of 
the  estate  for  more  than  a  year,  whereas,  in  this  cas^  John 
Horton  was  for  six  years  in  possession  of  the  estate ;  and  it 
was  argued,  that  the  mere  circumstance  of  the  mortgagee  of 
an  estate  coming  into  possession  of  the  estate  as  tenant  in 
tail,  and  remaining  six  years  in  possession  without  doing 
anything  further  to  indicate  an  intention  either  way,  is 
sufficient  indication  that  he  intended  the  charge  to  be  at  an 
end.  But,  at  the  time  when  he  purchased  the  chai^,  John 
Horton  was  tenant  in  tail  in  remainder ;  and,  purchasing 
the  charge  in  that  state  of  circumstances,  he  did  by  that 
very  act  indicate  a  clear  intention  that  the  charge  should 
be  considered  as  a  debt  due  to  his  personal  estate ;  and  if 
that  clear  indication  of  intention  is  to  be  held  to  have  been 
revoked  by  the  circimistance  of  his  having  afterwards 
become  entitled  to  the  estate  as  tenant  in  tail  in  possession, 
and  remained  so  entitled  for  more  than  five  years,  the 

(a)  2  Ves-jun.  261. 
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same  presumption  would  arise  in  a  case  where  a  person, 
having  a  similar  charge,  becomes  subsequently  tenant  in 
tail  of  the  estate,  and  dies  in  India,  or  some  distant  part  of 
the  world,  without  having  ever  become  aware  that  he  was 
so  entitled.  Besides,  as  Lord  Eldon  pointed  out,  a  tenancy 
in  tail  cannot  be  converted  into  an  estate  in  fee  in  a 
moment,  but  requires  time,  and  the  tenant  in  tail  may 
have  died  before  a  recovery  could  be  suffered  or  the  estate 
disentailed.  Both  these  are  inconveniences  against  which 
the  decision  of  Sir  John  Leach  in  WigseU  v,  WigaeU 
appears  to  guard. 


1858. 


Jvdffment» 


The  ground  of  the  decision  in  WigseU  v.  WigseU  is  clear, 
from  the  form  in  which  the  case  of  the  imsuccessful  party 
was  put  in  argument  It  was  assumed  in  argument,  and 
necessarily  assumed  by  their  counsel,  that  it  makes  no 
difference  whether  the  estate  or  the  charge  first  vests  ;  but 
that  view  was  thus  met  by  Sir  John  Leach : — *'  Where  a 
tenant  in  tail  in  possession  pays  off  a  mortgage  and 
declares  no  intention  that  the  charge  shall  continue  for  the 
benefit  of  the  personal  estate,  there  the  charge  ceases, 
because  the  estate  is  considered  as  his  own,  inasmuch  as  he 
may  make  it  his  own  by  suffering  a  recovery.  This  prin- 
ciple has  no  application  to  a  tenant  in  tail  in  remainder, 
whose  estate  may  be  altogether  defeated  by  the  birth  of 
issue  of  another  person ;  and  it  must  be  inferred  that  such  a 
tenant  in  tail  means  to  keep  the  charge  aliva  When 
Susannah  WigseU,  therefore,  became  tenant  in  tail  in 
possession,  this  charge  subsisted  as  a  part  of  her  personal 
estate ;  and  not  having  afterwards  declared  any  intention  to 
the  contrary,  I  am  of  opinion  that  it  continued  part  of  her 
personal  estate  at  her  death,  and  that  the  Plaintiff  is 
entitled  to  the  reUef  which  she  prays." 


WigseU  v.  WigseU  has  long  been  considered  as  sound 
law.  There  has  been  no  appeal  firom  the  decision ;  and  it 
appears  to  me  that  I  should  be  unsettling  the  law  upon  the 
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subject  if  I  were  to  rely  upon  the  minute  distinctions  to 
whidi  I  haTe  referred,  and  which  Sir  John  Leach  treated 
as  imTnatmal 

One  other  argument  was  advanced  on  behalf  of  the 
Defendants^  and  it  is  the  most  ingenious  way  in  which 
their  case  can  be  put  It  was  said,  that  in  this  case  the 
tenant  in  tail  has  expressed  an  intention  that  the  charge 
should  sink ;  that  the  best  way  of  judging  of  his  intention 
is  to  look  to  the  l^al  efifect  of  his  acts :  knowing  that  he 
was  tenant  in  tail  in  remainder  after  a  previous  estate  tail 
in  another  person,  he  has  taken  this  mortgage  to  himself 
instead  of  taking  it  to  a  trustea  He  must  have  known 
that  the  e£kct  of  taking  the  mortgage  in  that  form  would 
be  a  merger  of  the  chaige  in  the  event  of  his  becoming 
tenant  in  tail  in  possession ;  and,  therefore,  having  taken 
the  mortgage  in  that  form,  he  must  be  looked  upon  as 
having  intended  to  bring  about  that  result  But  I  think  it 
would  be  an  extreme  refinement^  in  a  case  of  this  descrip- 
tion, where  there  was  an  intervening  estate  tail  actually 
subsisting  at  the  time  when  the  payment  was  made,  to 
attribute  such  an  intention  as  this  to  the  party  making  it^ 
upon  the  mere  ground  of  his  having  taken  the  assignment 
of  the  term  to  himself  instead  of  taking  it  to  a  trustea  I 
think  neither  that  nor  any  other  circimistance  of  the  case  is 
sufficient  to  distinguish  it  from  that  of  WigaeU  v.  WigaeU, 
which,  in  my  opinion,  has  settled  the  law  upon  this  subject 
It  is  referred  to  in  text  books,  and  I  apprehend  the  practice 
is  founded  upon  it 

There  will  be  a  declaration  that  the  2000{.  is  a  subsisting 
charge  on  the  estate,  and  that  the  same,  with  interest  at 
five  per  cent  from  the  death  of  John  Borton-,  and  the 
FlaintifiTs  costs  of  the  suit»  ought  to  be  raised  by  a  sale  of 
the  estates. 

Decree  accordingly. 
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1898. 


SCOTT  V.  LORD  HASTINGS,  j^  sot*. 

BEAVAN  V.  MACQUEEN. 

AND 

LORD  HASTINGS  v.  BEAVAN. 

Jl  RIOR    to   the   year   1857,   Beavom   being    equitably  Equitable  Chcm 

entitled  to  certain  stock  then  standing  in  the  names  of  jif^^oSToA- 

trustees  in  trust  for  him,  a  judgment  was  recovered  against     JvdgnuuUr^ 

him  by  Lord  Hastings  for  the  sum  of  77382.  3^.  6c2.  under  i  i  2 

vicuc  no— 

Priorilif — 

On  the  30th  of  December,  1857,  Beavan  executed  an        Notice, 
assignment,  by  way  of  mortgage,  of  his  equitable  interest  A  judgment 

dTfidifcor  will  hd 

in  the  stock,  to  the  Petitioner  Clarissa  Thackthwaite,  to  poatponed  to  a 
secure  3200Z.  and  interest  mSi^'of 

an  oquitable  in- 
terest in  stock, 

On  the  9th  of  June,  1858,  no  notice  having  been  given  notwithstand- 
of  the  mortgage  to  the  trustees  of  the  stock,  Lord  Hastmgs  ^  ^^  ^^^ ' 
obtained  an  order  that  two  sums  of  1624Z.  lis.  2d  and  ^e mortgage, 

but  before 

191 6{.  2s.  Sd.  Consols,  forming  part  of  the  stock  comprised  notice  thereof 
in  the  mortgage  to  the  Petitioner,  and  since  transferred  of  the  fond, 
into  the  name  of  the  Accountant-General  in  trust  in  the  theT^2'vf^ 
second  cause  above  mentioned,  should  stand  charged  with  c  no,  s.  u, 

an  order  chaig> 

the  payment  to  Lord  Hastmgs  of  the  amount  of  his  judg-  ing  the  fond, 
ment  debt  and  interest,  unless  Beavan  should,  within  one  _J°,?*^^f^. 

'  ^  case,  the  rule  m 

month  after  service  of  the  order,  show  cause  to  the  con-  ^arie  v.  Hall 

(3  Rubs.  1)  does 

trary ;  and  it  was  ordered,  that  no  part  thereof  should  be  not  apply  in 
transferred  without  notice  to  Lord  Hastmgs,  until  the  said  j^d^ent 

order  should  be  made  absolute  or  discharged  creditor. 

Observations 
on  WaUtY, 

On  the  16th  of  June,  1858,  on  the  application  of  the  ^"^^^P^ 
Petitioner  Clarissa  Thackthwaite,  it  was  ordered  that  no 
part  of  Beavamfs  interest  in  the  last-mentioned  Bank  An- 
nuities should  be  dealt  with  without  notice  to  the  Petitioner. 

VOLw  IV.  T  T 
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1858.  The  Petitioner  prayed,  that,  notwithstanding  the  orderi 

of  the  9th  and  16th  of  June,  1858,  the  1916L  2&  Sd  asd 
16242.  Il8.  2d.  Consols  might  be  sold,  and  tliai  the  pro- 
ceeds, after  providing  for  certain  cosii^  might  be  paid  to 
st^umemL  the  Petitioner  towards  discharge  of  the  320OL  and  interort 
due  on  the  security  of  her  mortgage. 


ArgummL  Mr.  RcU^  Q.  C,  and  Mr.  Ckjle,  for  the  Petitioner,  oon- 
tended  that  her  mortgage  was  entitled  to  priority  over 
the  alleged  charge  of  Lord  Hastings,  notwithntanding 
the  order  nisi  obtained  by  the  latter. 

Even  if  the  order  could  be  treated  as  an  order  absolute^ 
and  as  amounting  to  a  valid  charge  on  the  fund,  it  must 
rank  subsequently  to  the  mortgage  to  the  Petitioner,  that 
mortgage  being  prior  in  point  of  date ;  but^  in  fact»  the 
order  was  but  an  order  nisi ;  and  by  the  15th  section  of  the 
Act  1  &  2  Vict  c.  110,  the  effect  of  an  order  nisi  is 
merely  to  prevent  the  judgment  debtor  from  making  any 
future  disposition  of  the  fond  in  question  after  the  date  of 
the  order :  Warburton  v.  HiU{a), 

Mr.  Freelmg,  for  Lord  Hastings,  contended  that^  under 
the  circumstances  of  the  case,  the  charging  order  obtained 
by  Lord  Hastings,  on  the  9th  of  June^  must  be  treated  as 
having  become  absolute,  and  a  valid  charge  on  the  fiind, 
before  the  Petitioner  had  perfected  her  security.  The 
month  allowed  for  showing  cause  against  the  order  had 
expired,  and,  although  within  that  period  the  Petitioner 
had  obtained  the  stop  order  of  the  16th  of  June,  Lord 
Hastings  had  previously  obtained  a  similar  order,  the 
effect  of  which  was  to  prevent  the  order  obtained  by  the 


(a)  Kay,  470. 
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Petitioaer  irom  having  the  effect  of  perfecting  her  mortgage        1858. 
before  the  charging  order  had  become  absolute. 


Then,  Lord  Hastings  having  obtained  an  absolute 
chaige,  when,  as  yet,  the  mortgage  of  the  Petitioner  was  Argmnmu. 
merely  an  inchoate  right,  his  judgment  debt  was  entitled  to 
priority.  By  the  14th  section  of  the  Act,  the  effect  of  a 
charging  order  is  to  entitle  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if  the  charge 
had  been  made  in  his  fSftVOur  by  the  judgment  debtor ;  and 
had  this  charge  been  made  by  the  judgment  debtor,  it  must 
have  taken  precedence  of  that  of  the  Petitioner,  who  had 
given  no  notice  of  her  security :  WcMa  v.  Porter  (a). 

Mr.  RoU,  Q.  C,  in  reply: — 

The  decision  in  Watts  v.  Porter  has  been  disapproved  of 
in  Beavan  v.  The  Earl  of  Oxford(b),  both  by  Lord  Crdnr 
worth,  C,  and  by  Lord  Justice  Turner,  who  adopted  the 
view  taken  in  the  former  case  by  Erie,  J.,  that  a  mort- 
gagee, claiming  under  a  mortgage  made  subsequently  to  a 
judgment  but  prior  to  the  charging  order,  should  be  prefer- 
red to  the  judgment  creditor,  notwithstanding  he  had  omit- 
ted to  give  notice  of  his  mortgage.  Upon  executing  the 
mortgage  the  debtor  lost  his  equitable  interest  in  the  fund ; 
and,  by  the  14th  section  of  the  Act,  it  is  only  as  to  stock 
standing  in  the  name  of  the  debtori  or  in  trust  for  him, 
that  the  order  operates  as  a  charge. 

Notice  is  immaterial  where,  as  here,  the  question  is  not 
between  two  assignees,  but  between  an  assignee  and  a  judg- 
ment creditor,  for  the  latter  does  not  give  credit  upon  the 
faith  of  the  particular  stock  being  the  property  of  his 
debtor. 

(a)  3  Ell.  &  Bl.  743.  (h)  6  D.  M.  G.  524,  525,  532. 
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[Brearcliffe  v.  Dorrvngton{d)  and  KimderUy  v.  JervisQ}) 
were  also  cited.] 


Lo&D  Hast- 
ings. 


JudgtnaU,       ViCE-ChANCELLOB  SiB  W.  PAGE  WoOD  :— 

Of  the  two  questions  arising  upon  this  petition,  if  the  first 
be  decided  in  favour  of  the  Petitioner,  the  second  will  not 
require  a  decision. 

The  first  question  is,  whether,  if  a  person,  beneficially 
entitled  to  stock  standing  in  the  names  of  trustees,  has  a 
judgment  recovered  against  him,  and  the  judgment  credi- 
tor obtains  a  charging  order  to  give  effect  to  his  judgment^ 
an  assignee  claiming  under  a  mortgage  of  the  fimd,  made 
subsequently  to  the  judgment,  but  before  the  charging  order, 
shall  have  priority  over  the  judgment  creditor,  the  mortga- 
gee not  having  given  notice  of  his  security. 

This  question  will  depend  upon  whether,  at  the  time 
when  the  charging  order  was  made,  the  fund  in  question 
was  standing  in  the  name  of  any  person  as  trustee  for  the 
judgment  creditor,  for,  by  the  14jth  section  of  the  Act(c), 
the  charging  order  has  no  operation,  except  upon  stock  or 
shares  standing  in  the  name  of  the  creditor  in  his  own 
right,  "  or  in  the  name  of  some  person  in  trust  for  him  ;'* 
and  the  only  effect  which  the  Act  gives  to  the  charging 
order  is,  that  it  "  shall  entitle  the  judgment  creditor  to  all 
such  remedies  as  he  would  have  been  entitled  to  if  such 
charge  had  been  made  in  his  favour  by  the  judgment 
debtor.'^  The  question,  therefore,  is  whether,  at  the  date 
of  the  charging  order,  the  fund  was  standing  in  the 
name  of  any  person  in  trust  for  the  judgment  debtor, 

(fl)  4  De  G.  &  Sm.  122.    (b)  22  Beav.  1.    (c)  1  &  2  Yid.  c  110. 
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he  having  previously  executed  a  mortgage  of  his  equit-^ 
able  interest  in  the  fund,  but  no  notice  having  been 
given  of  that  assignment  to  those  in  whose  names  the 
stock  was  standing. 

Where  a  person,  having  an  equitable  interest  in  stock 
standing  in  the  name  of  a  trustee,  assigns  his  interest^  and 
the  assignee,  by  givihg  no  notice  of  the  transaction  to  the 
trustee,  enables  the  assignor  to  make  a  fresh  assignment 
to  a  third  person,  who,  upon  the  Bedth  of  the  assignor's 
being  entitled  to  the  stock,  advances  his  money,  and 
obtains  a  charge,  there,  according  to  Dearie  v.  Halloa), 
Loveridge  v.  Cooper(b),  and  that  class  of  cases,  the  first 
assignee  shall  be  postponed,  because,  by  omitting  to  give 
notice  of  his  charge,  he  has  enabled  the  assignor  to  deal 
with  the  fund  as  if  he  were  still  the  owner,  and  thus  to 
commit  a  fraud  upon  the  subsequ^it  assignee.  But  that 
reasoning  does  not  apply  to  a  case  like  the  present  Here 
the  judgment  creditor  placed  no  reliance  upon  the  cir- 
cumstance of  the  debtor  being  entitled  to  this  specific 
property.  He  is  simply  a  creditor  who  has  given  a  general 
credit  to  the  debtor,  and  it  is  not  until  he  procures  the 
charging  order  that  he  seeks  to  obtain  an  interest  in  the 
stock  in  question.  Where  the  judgment  debtor  is  the  sole 
owner  of  stock  standing  in  his  own  name,  or  in  the  name  of 
another  in  trust  for  him,  there  the  Legislature  intended,  by 
the  Act  in  question,  to  prevent  him,  after  his  creditor  has 
obtained  an  order  charging  the  fund,  from  dealing  with  the 
fund  to  the  prejudice  of  the  creditor  who  has  obtained  that 
charging  order.  But  here,  before  the  charging  order  was 
obtained,  the  debtor  had  ceased  to  be  the  sole  owner  of  the 
stock.  The  case  is  not  within  the  intention  of  the  Aci 
The  intention  of  the  Act  was  to  give  to  the  creditor  all  that 
interest  in  the  stock  charged  by  the  order  which  the  debtor 

(a)  8  Rufis.  1.  (h)  Id.  30. 
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1858.  had  when  the  order  was  obtained;  and  to  cany  out  that 
intention  it  is  not  neoessaiy  to  give  him  what  ihe  debtor 
had  not^  but  had  disposed  o£ 

Juc^^mmL  Such  is  my  view  of  the  law  upon  the  first  question;  and 

even  if  the  charging  order  had  been  made  absolute  before 
notice  of  the  mortgage,  it  would  be  impossible  for  me 
to  give  priority  to  the  charge  of  tiie  judgment  creditor^ 
without  disregarding  the  dicta  in  the  case  of  Beawan  v. 
The  Earl  of  Oxford(a),  in  reference  to  the  decision  of  the 
Court  of  Queen's  Bench  in  Watts  v.  PorterQ)).  It  is  true 
they  are  but  dicta^  for  the  facXA  in  Beavan  v.  7%e  EaH  cf 
Oxford  are  distinguishable  from  the  present,  the  ehaige 
there  being  a  charge  on  land.  Nevertheless,  they  are  the 
dicta  of  a  superior  Courts  and  Lord  Cra/Mvorth  expressly 
and  decidedly  preferred  the  view  taken  in  Watts  v.  Porter 
by  Mr.  Justice  Erle^  which  is  in  accordance  with  that  I  have 
adopted,  to  the  decision  of  the  other  learned  judges,  by 
whom  that  cause  was  determined  in  a  contrary  manner. 
Lord  Justice  Turner  goes  somewhat  further,  resting  his 
decision  upon  an  opinion  directly  contrary  to  that  whidi 
was  adopted  in  Watte  v.  Porter,  He  says  in  effect^  that^ 
in  principle,  the  two  cases  could  not  be  distinguished  (that 
there  vxia  a  distinction  is  clear,  because,  in  WaUa  v. 
Porter,  as  here,  the  charge  was  upon  personalty,  whereas  in 
Beavan  v.  The  Earl  of  Oxford  it  was  on  real  estate),  and  he 
concurs  with  Lord  Cra/aworth  in  giving  a  decided  prefer- 
ence to  the  opinion  of  Mr.  Justice  Erie  over  that  of  the 
other  judges. 


My  judgment  coincides  with  that  of  Mr.  Justice  Erie; 
and  fortified  as  I  am  by  the  opinions  of  Lord  Cra/nvxyrtk,  C, 
and  Lord  Justice  Turner,  I  must  hold,  that,  as  against  the 
mortgagee  in  this  case,  no  lien  was  acquired  by  the  chaig- 


(o)  fi  D.  M.  6.  524,  525,  532. 


(b)  3  £11.  &  BI.  743. 
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ing  order,  that  order  having  been  made  after  the  execution        1858. 
of  the  mortgage. 


That  disposes  of  the  first  question;  and  the  first  question 
being  decided  in  £a.vour  of  the  Petitioner,  the  second,  as  I     jwigmmu 
have  aheady  observed,  does  not  arise. 

But  even  if  I  had  found  it  neoeosaiy  to  decide  the  first 
question  otherwise  than  I  have  done^  upon  the  second,  the 
Petitioner  must  have  succeeded.  For  here  the  order  ob- 
tained by  the  judgment  creditor  is  a  suaple  order  nisi; 
and  from  the  15th  section  of  the  Act  it  is  clear,  that  the 
object  of  the  order  nisi  is,  **U> prevent  any  person  against 
whom  judgment  shall  have  been  obtained  from  disposing 
of  any  stock  •  .  .  by  the  Act  authorised  to  be  charged." 
But,  here,  the  stock  was  disposed  of  before  the  order  nisi 
was  made;  and  even  i(  by  the  order  nisi,  an  inchoate 
right  had  been  obtained,  it  would  have  been  a  sufficient 
cause  to  show  against  making  the  order  absolute,  that^  be- 
fore the  order  nisi,  the  debtor  had  assigned  his  interest  in 
the  stock. 

Taking  it  either  way,  therefore,  I  must  have  decided  in 
&vour  of  the  Petitioner,  but  I  think  it  right  to  decide  it 
upon  the  first  ground. 

The  order  will  be  in  accordance  with  the  prayer  of  the 
petition. 
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Ji-«23rd,  ROLLESTON  v.  NEW. 

MimngLeaie—  JoY  an  indenture,  dated  April,  1862,  the  Plaintiff  demised 

Coffemmt  not  to  -,        -rx    t*        i  -nr       i  •  •  ivi^ 

drown  Mind—  to  the  Defendant  MorLey  certain  mines,  veins,  and  beds  of 
j^opoTo/"  ^^»  ^^^  *  *®"^  ^^  twenty-one  years,  at  a  fixed  yearly  rent 
p w^  ''"^  P®^  ^'^  ^^'  ^^  ^^^  8^^  ^^*  ^'  taken  by  the  Defendant ;  and 
Hon  to  rutram.  it  was  agreed,  that,  if  the  whole  of  the  coal  thereby  demised 
The  lessee  of  a  should,  before  the  end  or  other  sooner  determination  of  the 
n^todby^his  ^^m,  be  worked  out  and  paid  for,  and  the  covenants, 
lease,  at  the  clauses,  and  agreements  on  the  lessee's  part  should  have 
term,  if  the  been  duly  kept  and  performed,  then  the  indenture  should 
requke  it|  to  ^0  void.  The  indenture  contained  the  usual. covenants  for 
^Ten^esf^  properly  working  the  mine,  and  for  the  introduction  of 
machmerj',       buildings,  machinery,  plant,  and  other  materials,  and  a 

things,  and 

materials  covenant  that  the  plant,  and  all  erections,  machinery,  and 
have  been  used  Other  works,  implements,  and  things,  to  be  made  and  used 
^e^or^"*^  f  ^  ^^  about  the  premises,  should  be  of  good  workmanship 
the  mine,  upon  and  materials,  and  of  a  modem  character.  It  contained 
twelve  months  also  a  covenant  by  the  Defendant  Moi^ley,  that  he  would 
h^t'^,^^?^'  ^^*'  ^'^ring  the  term,  wilfully  or  negligently  do,  or  suffer 

ing  paid  for  the  to  be  done,  any  act  or  thing,  which  might  occasion  or  tend 

same  accord-  ''  .        °  ,     ° 

ing  to  a  valua-  to  produce  the  drowning  of  the  mine,  or  any  loss  of  the 
sequent  part  of  coal  in  the  beds  thereby  demised     And  it  then  contained 

the  lease  it  was 
provided,  that 

it  should  be  lawful  for  the  lessee  at  any  time  or  times  during  the  term,  or  within  twebre  months 
after  its  expiration,  to  remove  all  the  machinery,  engines,  things,  and  materials  which  should 
be  erected  or  brought  by  liim  upon  the  premises,  unless  the  lessor  should  be  minded  to  pur- 
chase the  same,  wliich  ho  should  have  liberty  to  do  upon  giving  the  notice  thereinbefore  men- 
tioned and  upon  i)aying  the  price  estimated.  The  deed  also  contained  a  covenant  by  the 
lessee  not  to  do  any  act  which  might  occasion  or  tend  to  produce  the  drowning  of  the  mine^ 

Fourteen  years  before  the  expiration  of  the  term  the  lessee  became  insolvent,  and  assigned 
everj'thing  he  had  brouglit  uj)On  the  premises  to  trustees,  who  gave  notice  to  the  lessor  of  fiieir 
intention  to  remove  the  ^iine  unless  he  sliouM  be  minded  to  purchase. 

To  a  bill  by  tlic  lossor,  jiwrring  tliut  Bueh  removal  would  occasion  or  tend  to  produce  the 
drowning  of  the  mine,  and  praying  for  an  injunction  to  restrain  the  same  until  the  end  of  the  term, 
and  until  the  Piaintiil'  hud  the  opportunity  of  exercising  liis  option  to  purchase,  a  demurrer 
was  allowed,  the  Com-t  being  of  opuiion,  that,  according  to  the  true  construction  of  the  lease, 
the  lessee  was  to  be  at  liberty  to  remove  all  the  property  in  question  unless  the  lessor  gave 
notice  of  his  intention  to  p\irchase,  and  paid  for  the  same. 
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a  covenant,  "  that  the  lessee,  his  executors,  administrators, 
and  assigns,  should,  at  the  end  or  other  sooner  determi- 
nation of  the  term  thereby  granted,  if  the  lessor  should 
require  them  so  to  do,  leave  for  or  deliver,  and  permit  and 
suffer  him  to  receive,  take,  and  enjoy,  for  his  own  proper 
use,  all  and  eveiy  the  engines  and  engine,  and  other 
implements,  plant,  buildings,  machinery,  gearing,  articles, 
things,  and  materials,  which  should  have  been  erected,  put 
up,  or  used  in  and  about  the  working  of  the  said  colliery 
and  coal  mines,  upon  receiving  twelve  calendar  months 
notice  in  writing  from  the  lessor,  and  being  paid  for  the 
same  according  to  a  valuation  to  be  made  by  two  indifferent 
persons,  one  to  be  chosen  by  the  lessor,  and  the  other  by 
the  lessee,  his  executors,  administrators,  or  assigns,  or  by 
their  umpire  in  case  of  disagreement/'  The  indenture 
contained  a  proviso  for  re-entry  by  the  lessor  in  the  event 
of  the  lessee  becoming  insolvent ;  and  it  also  contained  a 
proviso  and  declaration,  "  that  it  should  be  lawful  for  the 
essee,  his  executors,  administrators,  and  assigns,  at  any 
time  or  times  during  the  said  term,  or  within  the  space  of 
twelve  calendar  months  next  after  the  expiration  or  other 
sooner  determination  of  the  said  term,  to  take  down,  carry 
away,  and  remove  all  and  every  the  buildings,  machinery, 
steam-engines,  articles,  things,  and  materials,  which  had 
been  theretofore  erected,  or  which  should  or  might,  at  any 
time  or  times  during  the  said  term,  be  erected  or  brought 
by  the  lessee,  his  executors,  administrators,  or  assigns, 
upon  the  said  lands  or  grounds,  unless  the  lessor  should 
be  minded  or  desirous  to  purchase  the  same,  which  he 
should  have  liberty  to  do,  upon  giving  the  notice  there- 
inbefore mentioned,  and  upon  paying  such  price  or  value 
for  the  same  as  shoidd  be  estimated  to  be  fair  and  rea- 
sonable by  two  indifferent  persons  to  be  appointed  as 
therein  mentioned,  or  by  their  umpire  in  case  of  disagree- 
ment.'' 


1858. 


Statement, 
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1858.  In  November,  1857>  the  Defendant  Morley  aasigned  all 

his  personal  estate  and  effects  (except  the  lease  of  the 
mines),  to  the  Defendants  New  and  Hcmdyaide,  upon  trust 
for  the  benefit  of  his  creditors. 


SkUemaU. 


In  April,  1858,  the  trustees  sent  to  the  Plaintiff  a  notice, 
that  they  intended  to  remove  all  and  eveiy  the  buildings, 
machinery,  steam-enginecf,  articles,  things,  and  materials, 
erected  or  used  in  the  mines  by  the  Defendant  Morley^ 
unless  the  Plaintiff  should  be  minded  and  desirous  to 
purchase  the  same,  at  such  price  or  value  as  should  be 
estimated  to  be  fair  and  reasonable,  as  mentioned  in  the 
indenture  of  lease,  and  of  such  his  mind  and  desire  should 
forthwith  give  them  notice  in  writing. 

The  Plaintiff  thereupon  filed  his  bill,  stating  these  &c^ 
and  charging  that  the  removal  of  the  said  plant,  buildings 
and  machineiy,  would  cause  great  and  irremediaUe  injuiy 
and  mischief  to  the  mines,  and  would  occasion  or  iesad 
to  produce  the  drowning  of  the  mines,  contrary  to  the 
covenants  in  the  lease  contained ;  and  that,  in  order  to 
prevent  the  mines  firom  being  drowned,  it  was  requisite 
that  the  water  should  be  pumped  out  by  means  of  the  said 
machinery,  as  had  hitherto  been  done 

The  bill  prayed  for  a  declaration,  that,  according  to  the 
true  construction  of  the  indenture  of  lease,  the  Defendants 
were  not  at  liberty  to  sell  or  dispose  o(  or  to  remove,  the 
said  plant,  buildings,  machineiy,  gearing,  articles,  things^ 
and  materials  from  the  mines,  until  the  end  or  other 
sooner  determination  of  the  said  term,  nor  until  the 
Plaintiff  should  have  had  the  opportunity  of  exercising 
the  option,  by  the  indenture  reserved  to  him,  whether  or 
not  to  purchase  the  said  plant  and  machinery,  or  any 
part  thereof,  according  to  the  provisions  of  the  indenture; 
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and  praying  also  for  an  injunction  on  that  footing,  and  for        1858. 
a  receiver. 

The  Defendants  demurred  for  want  of  equity. 

Staitmmt 


Mr.  James,  Q.C.,  and  Mr.  Oiffard,  in  support  of  the      Argument 
demurrer,  contended : — 

First,  that^  according  to  the  true  construction  of  the  lease, 
the  lessee  was  to  be  at  liberty,  at  any  time  during  the  term, 
to  remove  everything  he  had  brought  upon  the  premises, 
unless  the  lessor  should  give  notice  of  his  intention  to  pur- 
chase, and  should  pay  for  the  same,  which  the  Plaintiff  had 
not  dona  The  deed  contained  a  proviso  in  so  many  terms 
to  this  effect;  and  with  that  proviso  the  preceding  cove- 
nant^ by  which  the  lessee  was  bound  to  leave  aU  the  pro- 
perty in  question  upon  the  premises  if  the  lessor  required 
him,  was  not  in  conflict 

Secondly,  that,  even  if  the  covenant  were  to  be  construed 
strictly,  and  without  reference  to  the  proviso  which  followed, 
the  demurrer  must  be  allowed,  for  such  a  covenant  would 
be  so  injurious  and  oppressive  to  the  lessee,  that  the  Court 
woidd  never  enforce  it,  and  ought  not  to  grant  an  injunction 
to  prevent  it  from  being  broken:  Talbot  v.  Ford(a);  other- 
wise, throughout  the  entire  term  of  twenty-one  years,  the 
lessee  would  not  be  able  to  remove  a  single  tool  he  had 
once  brought  upon  the  premises. 

The  Yice-Chancellob. — ^The  bill  avers  that  there  was 
an  express  covenant  not  to  do  any  act  which  may  tend  to 
dro>?n  the  mina 

Mr.  OiffarcL — If  the  removal  of  the  steam-engines  will 

(a)  13  Sim.  173 
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1858. 


^Tffwntnt, 


have  that  efiect,  the  Plaintiff  has  the  remedy  in  his  own 
hands,  for  he  can  give  notice  to  buy  them.  Besides,  if  he 
compels  the  lessee  to  leave  the  engines,  he  cannot  oompd 
him  to  work  them.  The  applications  to  the  Court  conse- 
quent upon  such  an  injunction  would  be  endless:  South 
Wales  Railway  Company  v.  Wytheaip). 


Mr.  WUlcock,  Q.  C,  and  Mr.  De  Oex^  in  support  of  the 

biU:— 

According  to  the  tnie  construction  of  the  deed,  all  the 
property  in  question  must  be  left  in  the  mine,  until  the 
end  or  other  sooner  determination  of  the  lease,  and  will 
then  be  subject  to  the  PlaintifTs  right  to  elect,  as  in  the 
lease  provided,  whether  he  will  purchase  upon  the  terms 
expressed  in  the  lease.  Till  then  no  notice  need  be  givai 
by  the  lessor.  As  to  this,  the  first  covenant  is  absolute; 
and  the  subsequent  clause,  empowering  the  lessee  to  remove, 
must  be  read  so  as  not  to  derogate  from  the  rights  of  the 
lessor  imder  the  former.  A  contrary  construction  of  the 
latter  clause  would  result  in  extreme  hardship  to  the  lessor, 
by  enabling  the  lessee  to  remove  everything  at  any  time 
within  the  term,  or  within  twelve  months  after  its  expiration, 
and  to  do  so  every  year,  if  so  disposed.  On  the  other  hand, 
no  hardship  is  imposed  on  the  lessee  by  the  construction 
for  which  the  Plaintiff  contends.  The  lessee  is  not  bound 
to  retain,  to  the  end  of  the  lease,  the  identical  engines 
and  machinery,  but  may  remove  them,  provided  he  replaces 
them  by  others  equally  good,  or  leaves  on  the  premises 
such  plant  or  materials  as  may  be  wanted  for  the  due  and 
proper  working  of  the  mine. 

Effect  must  be  given  to  every  clause  in  the  deed.  The 
deed  contains  a  covenant  by  the  lessee  not  to  do  any  act 
which  may  occasion  or  tend  to  produce  the  drowning  of  the 

(a)  1  K.  &  J.  186. 
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mine.  The  removal  of  the  steam-engine  will  have  that 
effect ;  and  if  so,  the  Court  ought  not  to  put  such  a  con- 
struction upon  the  clause  empowering  the  lessee  to  remove, 
as  will  render  the  covenant  against  drowning  the  mine 
inoperative,  by  enabling  the  lessee  to  do  that  which  he  has 
expressly  stipulated  not  to  do.  The  Court  can  restrain 
the  breach  of  such  a  covenant  in  a  deed,  although  it  cannot 
enforce  performance  of  the  entire  instrument:  Rolfe  v. 
Rolf e  (a). 

A  reply  was  not  heard. 


646 


18^8. 


AfymnetU. 


Vice-Chancellor  Sir  W.  Page  Wood  :— 

This  demurrer  must  be  allowed.  The  case  is  fidly  stated 
in  the  bill,  and  the  question  between  the  parties  is  fairly 
raised  by  the  demurrer. 


Judgment, 


The  question  is,  what  construction  is  to  be  put  upon  a 
lease  containing  certain  covenants,  of  perhaps  an  imusual 
description,  and  appearing,  at  first  sight,  to  be  somewhat  at 
variance  with  each  other.  To  determine  this  question,  in 
the  present  case  as  in  every  other,  whether  the  instrument 
be  a  deed  or  a  will,  it  is  necessary  to  look  at  the  whole 
instrument,  and,  giving  due  weight  to  each  of  the  clauses 
which  may  appear  to  be  in  conflict,  to  consider  what,  upon 
the  whole  of  the  instrument^  can  be  fairly  collected  to  have 
been  the  intention  of  the  parties. 


The  lease  in  question  is  a  lease  for  twenty-one  years,  of 
which  fourteen  are  unexpired.  It  contains  the  usual  cove- 
nants for  properly  working  the  mine,  for  the  introduction  of 
machinery,  plants  and  other  materials.  It  also  contains  a 
covenant  not  to  do  any  act  which  may  occasion  or  tend  to 

(a)  15  Sim.  88. 
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1858.        produce  the  drowning  of  the  mine ;  and  then  there  is  the 
following  covenant  with  reference  to  the  machinery : — 

[The  yice-Chancellor  read  the  covenant  by  the  leasee  to 
Jmigmeiu.     leave  the  machinery  and  materials  in  question  upon  receiv- 
ing twelve  months  notice,  and  being  paid  as  above  men- 
tioned (a).] 

That  is  certainly  a  covenant  of  a  very  large  and  some- 
what burthensome  description ;  and  it  is  natural  to  expect  to 
find  some  other  clause  in  the  lease  to  protect  the  lessee  from 
its  full  effects.  For  the  lessor  is  not  bound  to  give  notice 
until  twelve  calendar  months  before  the  expiration  of  the 
term  (even  if  he  is  bound  to  do  so  then,  having  regard  to  a 
subsequent  clause  in  the  lease) ;  and  provided  such  notice 
should  eventually  be  given,  the  effect  of  the  first  covenant 
is,  that  every  single  article  which  the  lessee  has  introduced 
into  the  mine  he  is  bound  to  keep  there.  He  cannot  re- 
move a  single  engine  for  the  purpose  of  substituting  a  new 
one  in  its  place.  There  is  a  covenant  in  another  part  of  the 
deed,  that  all  the  machinery  and  things  to  be  used  shall  be 
*'  of  a  modem  character ;'  but  no  single  article  or  thing  once 
brought  upon  the  premises  can  be  removed,  if  that  covenant 
is  to  be  taken  alone.  A  covenant  of  so  comprehensive  a 
character  might  expose  the  lessee  to  considerable  incon- 
venience. 

It  was  argued,  that  this  was  not  the  case;  that  the 
covenant  resembled,  in  effect,  a  covenant  to  keep  up  so 
many  flocks  of  sheep,  consistently  with  which  individual 
sheep  might  be  sold,  provided  the  flock  were  kept  up  and 
ultimately  made  good  ;  and  that  so  here,  the  lessee  was  not 
bound  to  retain  to  the  end  of  the  lease  the  identical  engines 
and  machinery,  but  might  remove  them,  provided  he  re- 
placed them  by  others  equally  good  ;  or  provided  he  left  on 
the  premises  such  machinery  and  plant  as  might  be  wanted 

(a)  Supra,  p.  641. 
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for  the  due  and  proper  working  of  the  mine.    Such  a  co-        1858. 
Tenant  would  have  been  a  much  more  reasonable  one  to 
insert,  but  it  is  not  the  covenant  with  which  I  have  to  deal : 
that  covenant  is  to  leave  everythirig,  and  the  identical 
things,  originally  introduced 

It  being,  therefore,  natural  to  expect  some  other  clause 
in  the  lease  to  protect  the  lessee  fix)m  the  injurious  conse- 
quences of  such  a  covenant,  I  find  the  following : — 

[His  Honour  read  the  proviso  and  declaration  set  out 
above  (a).] 

It  was  argued,  that  the  large  power  there  given  to 
the  lessee  to  remove,  at  any  time  within  the  term  or 
within  twelve  months  after  its  expiration,  all  the  things 
there  specified,  would  be  a  hardship  on  the  lessor ;  but  that 
power  (and  this  is  the  whole  point  of  4he  case)  is  not  abso- 
lute but  conditional.  The  lessee  is  only  to  have  a  power  of 
removal  in  the  event  of  the  lessor  not  being  minded  to  pur- 
chase, which  he  is  to  be  at  liberty  to  do  upon  giving  notice 
and  paying  the  price  estimated. 

Thus  read,  the  two  clauses  are  not  inconsistent  No- 
thing is  specified  as  to  the  particular  period  when  notice  is 
to  be  given ;  but  if  the  lessor  is  once  minded,  and  once  gives 
notice  to  purchase  everything  the  lessee  has  brought  upon 
the  premises,  everything  so  brought  must  be  left  for  him 
by  the  lessee,  the  lessor  paying  for  them,  for  that  of  course 
is  implied.  On  the  other  hand,  and  to  guard  against 
a  capricious  use  of  that  option  in  the  lessor,  if  the  lessee  is 
minded  to  remove  everything  he  has  brought  upon  the 
premises  he  may  do  so,  imless  such  notice  be  given  and 
payment  made. 

The  necessity  for  some  guard  of  this  description  is 
obvious.    For  instance,  by  the  terms  of  the  lease,  if  all  the 

{a)  Sapra,  p.  641,  ad  fin. 
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1858. 


Judgment 


coal  should  be  worked  out  before  the  end  of  the  term,  and 
the  covenants,  clauses,  and  agreements  in  the  lease  should 
have  been  duly  kept  and  performed,  then  the  lease  was  to 
be  void.  But  suppose  the  coal  to  be  worked  out  before  the 
end  of  the  year,  and  the  covenants  not  to  liave  been  kept, 
then  the  deed  would  continue  in  force.  The  coal  might  all 
be  worked  out  several  years  before  the  expiration  of  the 
lease,  and  yet,  according  to  the  Plaintiff's  contention,  eveiy 
article  ever  brought  upon  the  premises  by  the  leasee  would 
have  to  remain  there,  useless  and  rotting,  until  the  term 
expired. 


Again,  to  take  the  case  that  has  happened, — and  a  better 
illustration,  perhaps,  cannot  be  put : — ^The  lessee  becomes 
insolvent,  and  has  no  means  of  working  the  mina  The 
lessor  has  provided  for  that  event  by  reserving  to  himself 
the  power  of  determining  the  lease.  The  lessor,  therefore, 
is  perfectly  protected,  for  at  this  moment  he  may  determine 
the  lease  and  purchase  all  or  any  part  of  the  property 
in  question.  But  the  lessee  has  no  reciprocal  power,  he 
cannot  shake  off"  his  lease  ;  and  the  Plaintiff's  contention  is, 
that,  notwithstanding  the  lessee  is  insolvent,  and  can  no 
longer  work  the  mine.,  he,  the  Plaintiff,  is  entitled  to  con- 
tinue the  lease,  and  to  have  it  declared  that  for  fourteen 
years  all  the  property  shall  stand  idle  upon  the  premises  for 
the  benefit  of  no  person  whatever.  To  arrive  at  that  con- 
struction, it  would  be  necessary  to  override  the  express 
provision  in  the  lease,  that  it  shall  be  lawful,  at  any  time, 
for  the  lessee  to  remove  the  property,  imless  the  lessor 
shall  give  notice  to  pxirchase. 


It  was  argued,  that  effect  must  be  given  to  every  clause  in 
the  deed,  that  the  deed  contains  a  covenant  that  the  lessee 
shall  do  no  act  which  may  occasion  or  tend  to  produce  the 
drowning  of  the  mine ;  that  the  bill  avers  (what  may  be 
easily  conceived)  that  the  removal  of  the  steam-engine  will 
have  that  effect^  and  if  so  the  Court  ought  not  to  put  such 


Judgment, 
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a  construction  upon  the  clause  empowering  the  lessee  to  1858 
remove  certain  articles,  as  will  render  the  covenant  against 
drowning  the  mine  entirely  inoperative,  by  enabling. the 
lessee  to  do  that  which  he  has  expressly  stipulated  not  to 
do.  That  argument  might  be  cogent  if  the  lessor  had  no 
option  of  giving  notice  of  his  desire  that  the  property 
should  be  left  But  the  lessor  has  expressly  reserved  to 
himself  that  option.  It  was  right  that  the  Defendants 
shoidd  give  notice  of  their  intention  to  remove  the  property, 
in  order  that  the  landlord,  if  he  pleased,  might  be  able,  by 
a  coimter  notice,  to  stop  their  proceedings.  But  the  corre- 
spondence shows  that  this  course  has  been  taken  by  the 
Defendants;  and  that  being  so,  and  no  counter-notice 
having  been  given  by  the  Plaintiff  of  his  election  to 
purchase,  the  lessee  was  at  liberty  to  remove  the  property. 
As  regards  the  drowning  of  the  mine,  therefore,  the  land- 
lord must  be  left  to  his  remedy  (if  he  has  one)  at  law  by 
an  action  on  the  covenant  He  has  the  power  of  stopping 
all  the  mischief  which  his  bill  seeks  to  prevent  He  refuses 
to  exercise  that  power.  And  it  seems  to  me,  that  it  woidd 
be  an  unreasonable  interpretation  of  the  lease  to  hold  that^ 
in  order  to  prevent  the  possible  consequences  of  that 
refusal  on  his  part,  the  property  must  be  left  as  it  is  for  the 
next  fourteen  years,  notwithstanding  the  express  stipula- 
tion that  it  shall  be  lawful  for  the  lessee  "  at  any  time  or 
times  "  to  remove  it  Those  words  are  too  strong  to  be  cut 
down  in  order  to  give  effect  to  such  an  interpretation. 

The  intention  of  the  parties  to  the  instrument^  as  I  have 
gathered  it,  might  have  been  expressed  in  a  manner  less 
circuitous  and  cumbrous ;  nevertheless,  it  appears  to  me  that 
it  is  sufficiently  expressed,  and  that  the  construction  I  have 
adopted  gives  a  rational  meaning  to  the  whole  of  the 
instrument     The  demurrer,  therefore,  must  be  allowed. 

Ordered  accordingly. 

YOL.  rv.  u  u 
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Jun^  uu  FARINA  v.  SILVERLOCK. 

Tra^  i/arib—   X  HE  Plaintiff  claimed  a  right  to  the  exclusive  use  of 
/^wcSfon^    certain  labels,  for  the  purpose  of  distinguishing  bottlcB  con- 
^^^^        taining  Eau-de-Cologne  manufactured  by  him. 

Perpetual  in-        He  averred  by  his  bill  that  the  Defendant  had  printed 

junction  to  re-    ,,.,.,  ^  r  •     -i         r 

strain  a  printer  labels,  which  were  an  exact  copy  or  rac  simile  o^  or 
crMin^S^la  merely  colourably  different  from  his  own,  and  had,  for 
^d*b%bS!  ®^°^®  *^°^®  P^*'  \^^T!L  in  the  habit  of  selling  large  numbers 
tiff  as  hu  trade  of  such  labels  to  parties  who  had  purchased  the  same  for 
standing  the  the  purposo  of  pasting,  and  who  had  pasted  them,  on 
Bome^a*^*Bo*  botties  containing  perfumed  water,  not  manufactured  by  the 

printed  and  Plahitiff  or  according  to  his  invention ;  and  that,  by  such 
sold  might  be  ^  »  -»     ^ 

purchased  bona  means,  a  very  large  number  of  such  botties  had  been  sold, 
puriMseofbe.  and  a  large  number  were  then  in  the  market  for  sale,  as 
wlcies^f^  ^  containing  the  genuine  Eau-de-Cologne  manufactured  by  the 
Plaintiff's  own  Plaintiff,  when,  in  fact,  they  contained  only  a  spurious  Eau- 

manufacture  ^         * 

from  which  his  de-Cologno  of  a  Very  inferior  quality.    The  bill  contained  an 

lost/  averment,  that  the  Defendant  threatened  and  intended, 

Defendant,    imlcss  prevented  by  injunction,  to  continue  to  print  and  sell 

^verM^right,    such  labels,  and  was  then  offering  a  large  number  for  sale ; 

^"e^we      ^^  ^^  prayed  that  the  Defendant  might  be  restrained  from 

that  the  Plain-  printing  or  selling  any  labels  similar  to  those  so  in  use  by 
tiff  had  been  .     . 

defrauded  the  Plaintiff,  and  that  the  stock  of  labels  he  had  then  on 
agen'iy.  order-   ^^^^  might  be  ordered  to  be  delivered  up. 

ed  to  pay  the 

proceedings,  I^  Juuc,  1 855,  upou  an  iuterlocutory  motion,  the  Vice- 

K^t^""^  ChanceUor  granted  an  injunction  as  prayed.     The  pro- 
Observations  ceedings  upon  this  occasion  are  reported  in  a  former  volume 
t^:'c;r    ofthisseriesCa). 

/artfia  v. 

SiloerJock  (6  D.  M.  G.  214)  explained. 

(a)  Vol.  1,  p.  509. 
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In  February,  1866,  the  cause  came  on  to  be  heard  before        1858. 

the  Vice-Chancellor,  when  a  decree  was  made  for  a  perpe-  ^i^J^ 

tual  injunction,  in  the  same  terms  as  the  former,  and  for  gji^y^'^^^ 
delivery  up  of  the  Defendant's  stock  of  labels. 


Statement. 


From  this  decree  the  Defendant  appealed.  The  appeal 
was  heard  before  Lord  Cranworth,  C,  who,  on  the  9th  of 
July,  1856,  dissolved  the  injunction,  and  ordered  the  bill  to 
be  retained  for  twelve  months,  with  liberty  for  the  Plaintiff 
to  bring  any  action  which  he  might  be  advised.  The  pro- 
ceedings on  the  appeal  have  also  been  reported  (a). 

The  Plaintiff  accordingly  brought  an  action,  for  the 
purpose  of  trying  the  question,  whether  the  labels  printed 
and  sold  by  the  Defendant  were  so  printed  and  sold  with 
a  fraudulent  knowledge,  and  were  used  to  the  injury  of  the 
Plaintiff.  The  action  was  tried  in  December,  1857,  before 
Lord  Campbell,  C.  J.,  who  left  it  to  the  jury  to  say,  whether 
the  labels  were  the  Plaintiff 's  trade  mark,  and  if  so  whether 
the  Defendant  had  sold  any  such  labels  knowing  them  to 
be  so,  and  knowing  that  they  were  to  be  applied  to  bottles 
containing  spurious  Eau-de-Cologna  The  jury  found  a 
verdict  for  the  Plaintiff,  with  nominal  damagea 

The  Defendant  afterwards  obtained  a  rule  nisi  for  a  new 
trial,  upon  the  ground  of  mis-direction,  and  on  the  ground 
that  the  verdict  was  against  evidence.  But  after  argument 
before  the  full  Court  the  rule  was  discharged,  the  Court 
observing,  that  if  there  had  been  a  great  question  of  right 
to  be  tried,  a  new  trial  might  have  been  granted,  but  the 
question  of  right  not  being  in  issue,  there  should  be  no 
new  trial  merely  for  costs. 

In  the  meantime  the  bill  had  been  retained  by  various 


(a)  6  D.  M.  G.  214. 
U  U  2 
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orders,  and  the  cause  now  came  on  for  further  oonflideration 
before  the  Vice-Chancellor. 

It  appeared  by  the  evidence  of  one  of  the  witneaaei^  a 
Mr.  Orridge,  that  upon  one  occasion  he  bought  from  the 
Defendant  a  hundred  of  his  labek,  for  the  purpose  of 
pasting  them  upon  bottles  containing  Eau-<[e-CoIogne  of  the 
Plaintiff's  manu&cture,  from  which  the  Plaintifrs  labels 
had  been  lost. 


Argmnmu.  Mr.  Dcmiel,  Q.  C,  and  Mr.  Hetheri/ngtan,  for  the  Plaintiff, 
asked  for  an  order  in  the  terms  of  the  decree  pronomioed 
by  the  Vice-Chancellor  in  February,  1856;  and  that  the 
Defendant  might  pay  all  the  costs,  including  the  costs  of 
the  appeal 

The  Vic^CHANCELLoa — I  Cannot  give  the  Plaintiff  the 
costs  of  the  appeal 

Mr.  WiUcock,  Q.  C,  and  Mr.  Buxton,  for  the  Defendant^ 
contended,  that  the  question  was  not  concluded  by  the 
verdict  of  the  jury,  and  suggested  that  there  ought  to  be  a 
new  trial.  It  was  clear,  from  the  observations  of  the  judges 
of  the  Court  of  Queen's  Bench,  that  in  their  opinion  the 
Plaintiff  had  not  made  out  his  right  to  an  exclusive  user ; 
and  had  the  Defendant  thought  it  worth  while,  on  that 
occasion,  to  dispute  the  Plaintiff's  right,  the  rule  would  have 
been  made  absolute. 

At  all  events,  the  injunction  should  not  be  granted  in  the 
absolute  form  in  which  it  was  now  asked;  and  if  granted  at 
all,  the  Defendant  should  not  bear  the  costs  of  the  proceed- 
ings. 

[They  repeated  their  former  arguments  as  to  the  absence 
of  proof  of  fraud  on  the  part  of  the  Defendant] 
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The  Vicb-Chancellor  Sir  W.  Page  Wood  (without  1858. 

hearing  a  reply)— I  concur  with  Lord  OomipbeU,  that  it  is  Fabhta 

high  time  an  end  should  be  put  to  this  litigation,  and  any  siltislock. 

notion  of  a  new  trial  is  out  of  the  question.  jtj^mt 

The  Defendant's  present  contention  is,  that  the  question 
has  not  been  conclusively  established  by  the  proceedings  at 
law;  that  the  question  of  right,  although  of  the  utmost 
importance  to  the  Plaintiff,  was  of  no  importance  to  himself, 
and  was,  therefore,  not  put  in  issue  by  him  on  the  rule 
being  argued;  otherwise,  he  says,  the  judges. woidd  have 
granted  him  a  new  trial  notwithstanding  the  verdict  of  the 
jury.  But  the  Plaintiff  has  been  defrauded  and  injured 
by  persons  using  the  Defendant's  labels,  and  has  been 
defrauded  through  the  agency  of  the  Defendant  in  printing 
and  selling  them,  and  if  the  Defendant  found  it  was  of  no 
importance  to  him  to  claim  the  right  of  printing  and  selling 
those  labels,  it  was  his  duty,  as  soon  as  he  became  aware 
that  the  Plaintiff  was  injured  by  his  doing  so,  to  express 
his  r^ret,  to  disclaim  having  injured  him  knowingly,  and  to 
undertake  at  once  to  desist  from  the  course  he  had  pursued. 
Had  he  taken  this  course,  there  would  have  been  an  end 
of  the  case  when  it  first  came  before  me,  and  he  might  then 
have  had  his  costs.  Instead  of  this,  he  insists  upon  that 
right,  which  he  now  admits  to  have  been  of  no  value  to 
him ;  on  my  holding  that  he  was  not  entitled  to  insist 
upon  it,  he  appeals  from  my  decision;  on  Lord  Cran- 
worth  dissolving  the  injunction,  be  drives  the  Plaintiff 
to  an  action  at  law ;  and  now,  having  failed  at  law  to 
establish  a  right,  which  he  admits  it  to  be  utterly  useless  for 
himself  to  establish,  and  of  the  utmost  importance  .to  the 
Plaintiff  to  controvert,  he  contends  that  he  is  not  the  party 
who  ought  to  suffer  from  the  consequences  of  all  this 
useless  litigation.  Upon  his  own  statement^  it  appears  to 
me  to  be  the  strongest  case  for  costs  that  I  ever  met  with. 
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1858.  Ab  r^ards  the  question  of  fraud,  it  was  pressed  upon  me 

Farina       ^^^  powerfully  at  the  original  hearing,  as  it  has  been  again, 

^'  that  the  pleadings  were  defective;  and  I  felt  some  difficulty 

in  this  respect  upon  the  former  occasion.     The  all^^aiion 

^'"*^*  was,  that  the  Defendant  was  doing  acts  which  enabled 
others  to  defraud  the  Plaintiff;  but  the  allegation  was  weak 
as  to  the  scienter  on  the  part  of  the  Defendant.  The  hill 
did  not  go  on  to  aver  that  the  Defendant  was  doing  those 
acts  knowingly.  However,  I  found  in  the  bill  a  chaige^ 
that  the  Defendant  threatened  and  intended  to  go  on 
doing  the  acts  complained  of;  and  after  that^  it  appeared  to 
me,  that  it  involved  the  scienter  on  his  part;  the  Defendant 
persisting  in  doing  that  which,  as  he  then  knew,  would 
enable  others  to  defraud  the  Plaintiff,  when  he  ought  to 
have  disavowed  any  such  intention,  it  seemed  to  me  to  be 
a  case  for  an  injunction. 

Lord  Crcmworth  thought  the  cause  was  not  ripe  fi^ 
decision  in  this  Court  until  an  action  had  been  tried;  an 
action  has  accordingly  been  tried,  a  verdict  has  been  found 
for  the  Plaintiff,  the  Court  of  Queen's  Bench  has  held,  that, 
as  the  right  was  not  in  question,  a  new  trial  ought  not  to  be 
granted,  and  that  the  course  of  conduct  which  the  Defendant 
insists  he  has  a  right  to  pursue  would  be  a  fraud,  whether 
with  or  without  the  scienter  on  his  part;  and  as  I  find  him 
still  persisting  in  the  assertion  of  his  right  to  pursue  that 
course,  notwithstanding  he  is  aware  of  the  consequences  of 
his  conduct,  I  think  it  is  high  time  for  this  Court  to  inter- 
fere by  injunction,  to  prevent  him  from  so  doing. 

The  only  question  is  as  to  the  form  of  the  injunction. 
It  might  be  suggested,  that  the  Defendant  has  a  right  to 
print  labels  to  sell  to  persons^  who,  like  Mr.  Orridge,  have 
lost  the  Plaintiff's  labels  from  bottles  containing  his  genuine 
Eau-de-Cologne;  and  that  an  injunction  in  the  form  now 


V, 
SXLVERLOCK. 

Judgment, 
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asked  would  prevent  him  from  doing  so.  The  Lord  Chan-  1858. 
oellor  seems  to  have  thought^  that,  if  there  were  persons  famna 
so  situated,  the  Defendant's  labels  might  be  lawfully  sold 
to  them  for  that  purpose.  He  says,  "  If  there  were  dis- 
persed over  the  country  100,  or  500,  or  1000  persons  for 
whom  these  labels  might  be  legitimately  made,  I  cannot 
think  it  reasonable  to  say,  that  the  Defendant's  stock  shall 
be  destroyed  and  his  trade  stopped  because  he  may  sell  to 
some  person  to  whom  he  has  no  right  to  sell,  there  being  a 
large  number  of  persons  to  whom  he  may  legitimately  selL" 
And  in  an  earlier  passage  he  says,  ''  It  seems  to  me  to  be 
clear,  that  any  man  who  had  got  the  Eau-de-Cologne  of  the 
Plaintiff,  but  had  not  got  a  label,  might  employ  any  printer 
he  thought  fit  to  print  or  engrave  for  him  a  label  which 
should  be  an  exact  counterpart  of  that  which  was  used  by 
the  Plaintiff,  for  there  is  no  copyright  in  it  All  that  the 
law  restrains  a  person  from  doing,  is  selling  the  article 
which  is  not  the  manufacture  of  the  Plaintiff  with  the 
Plaintiff's  label  upon  it;  but  if  it  be  the  article  which  has 
been  manufactured  by  the  Plaintiff,  it  can  be  no  ground  of 
complaint  by  the  Plaintiff  that  the  person  sells  it  with 
something  upon  it  to  represent  his  trade  mark,  though  it  is 
not  a  genuine  trade  mark"  The  question  is,  whether,  look- 
ing to  these  passages  in  the  Lord  Chancellor's  judgment,  I 
should  not  add  to  the  injunction  I  propose  to  grant,  a  direc- 
tion "  that  the  Defendant  shall  be  at  liberty  to  make  any 
application  he  may  be  advised  in  respect  of  labels  required 
to  be  placed  upon  bottles  containing  Eau-de-Cologne  of  the 
Plaintiff  s  manufacture."  I  should  only  do  so  out  of  de- 
ference to  the  observations  of  the  Lord  Chancellor. 

Mr.  Daniel,  Q.  C,  submitted  that  such  a  direction  would 
be  considered  as  casting  a  doubt  on  the  law.  The  Lord 
Chancellor's  observations  were  only  intended  as  explana- 
tory of  the  reasons  which  led  him  to  the  conclusion 
that  the  question  ought  to  be  tried,  whether,  in  this  par- 


656 


CASES  IN  CHANCERY. 


1858. 
Farina 

V. 
SlLTERLOCK. 

JmdffmenL 


ticular  case,  there  might  not  be  a  legitimate  user;  they  ooold 
not  have  been  intended  to  lay  it  down  as  a  proposition  of 
law  that  any  person  may  imitate  a  trade  mark. 

The  Vice-Chancellob. — Perhaps  it  will  be  better  to  let 
the  injunction  go  in  its  original  form  and  without  any  such 
direction  as  I  proposed  to  add.  I  should  only  have  added 
such  direction  out  of  deference  to  the  higher  authority  of  the 
Lord  Chancellor.  But,  upon  consideration,  I  think  that^  in 
the  observations  I  cited  of  Lord  Granworth,  the  Ck>urt  was 
not  proDOuncing  a  judgment  on  what  was  to  be  done  under 
circumstances  like  the  present,  but  was  giving  a  reason  for 
directing  the  question  to  stand  over  until  afler  the  trial 


MmtUeof 
Order, 


Obdkr  in  same  terms  as  decree  of  February,  1856.  Defendant  to 
pay  all  the  costs  of  the  action  at  law,  and  the  costs  of  this  suit,  ezda- 
sive  of  PlaintiflTs  costs  of  the  appeal. 


Jamumf22nd 
4r26tA(a). 

CoiUrad — 
Author  and 
PtMi$her — 
Parinerihip— 
*"  Edition''^ 
Stereotype — 
^'Thouaandt'* 
— Copyright, 


READE  V.  BENTLEY. 

jl5  Y  a  memorandum  of  agreement,  made  in  November,  1852, 
between  the  Plaintiff  of  the  one  part^  and  the  Defendant  of 
the  other  part,  it  was  agreed,  that  the  Defendant  should 
publish,  at  his  own  expense  and  risk,  a  work  intitled  **  Peg 
Woffington,""  of  which  the  Plaintiff  was  the  author;  and 

Agreement  betw^ecn  the  author  of  a  work  and  a  publisher,  by  which  the  pnbliaher  agreed  to 
publish  the  work  at  his  own  expense  and  risk,  and  after  deducting  all  charges  and  expenses,  and 
a  per-centage  on  the  gross  amount  of  the  sale  for  commission  and  risk  of  bad  debts,  the  profits  re- 
maining of  erery  edition  that  should  bo  printed  of  the  work  were  to  be  equally  divided  between 
the  author  and  publisher — Held^  to  create  a  joint  adventure  between  the  parties,  which  the 
author  was  at  liberty  to  terminate  upon  notice  to  his  publisher  after  the  publication  of  a  given 
edition,  it  appearing  that,  at  the  date  of  such  notice,  no  fresh  expense  had  been  incurred  by  the 
publisher  in  printing,  advertisements,  or  otherwise,  since  the  publication  of  that  edition. 

Held,  also,  that  the  circumstance  of  the  publisher  having  stereotyped  the  work  previously 
to  the  publication  of  the  last  published  edition,  did  not  affect  the  right  of  the  author  to  termi- 
nate the  agreement  as  above. 

On  the  meanin;^  of  the  word  *'  edition,**  as  applied  to  cases  where  a  work  is  stereotyped  and 
printed  in  "  thousands.** 

(a)  Report  delayed  for  want  of  papers. 
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after  deducting  from  the  produce  of  the  sale  thereof  the 
charges  for  printing,  paper,  advertisements,  embellishments 
(if  any),  and  other  incidental  expenses,  including  the  allow- 
ance of  ten  per  centum  on  the  gross  amount  of  the  sale  for 
commission  and  risk  of  bad  debts,  the  profits  remaining  of 
every  edition  that  should  be  printed  of  the  work  were  to 
be  divided  into  two  equal  parts,  one  moiety  to  be  paid 
to  the  Plaintiff,  and  the  other  moiety  to  belong  to  the 
Defendant  (a). 


1S58. 


StatemenL 


In  June,  1853,  the  same  parties  entered  into  a  similar 
agreement  relative  to  the  publication  of  another  work, 
intitled  "  Christie  Johnstone,"'  of  which  the  Plaintiff  was 
also  the  autlior  ;  and  they  signed  for  that  purpose  a  memo- 
randum of  agreement,  which,  except  as  to  the  date  and  the 
title  of  the  work,  was  in  the  same  words  as  the  former. 

On  the  20th  of  February,  1857,  the  Plaintiff,  finding  that 
the  Defendant  had  advertised  the  publication  of  a  second 
edition  of  *'  Peg  Woffington,*'  filed  his  bill  for  an  injunction 
to  restrain  the  publication  of  the  advertised  edition  of  that 
work,  and  obtained  an  interim  injimction,  which,  on  the 
6th  of  March,  1857,  he  moved  to  continue.  But,  inasmuch 
as  it  appeared  that  the  interim  injunction  had  been  ob- 
tained against  the  Defendant  after  he  had  incurred  the 
expense  of  putting  the  new  edition  in  type,  and  issuing  ad- 
vertisements, the  Vice-Chancellor  held,  that  the  Plaintiff  was 
not  in  a  position,  so  far  as  regarded  that  edition,  to  ask  the 
Court  to  interfera  Accordingly,  the  interim  order  was 
discharged  with  costs  (6),  and  eventually  the  Plaintiff  had 
his  bill  dismissed. 


(a)  The  remainder  of  the  agree- 
ment, which  the  Court  treated  as 
immaterial  for  the  purpose  of  the 
present  question,  will  be  found  in 
the  report  of  the  former  suit  be- 


tween the  same  parties,  3  K.  &  J. 
271. 

(6)  See  the  report  of  these  pro- 
ceedhigs,  3  K.  &  J.  27S-280. 
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On  the  6Ui  of  October,  1857,  the  Defendant  having 
then  published  two  editions  of  "  Peg  Woffington/'  and  four 
of  *'  Christie  Johnstone/'  and  intending  to  publish  new  and 
cheaper  editions  of  both  works,  notice  was  given  him  on  the 
part  of  the  Plaintiff  forbidding  him  to  publish  a  new 
edition  of  either  work,  and  insisting  that  all  his  control 
over  their  publication  had  ceased 

The  Plaintiff  then  filed  a  fresh  bill,  praying  that  the 
joint  adventure  or  partnership  between  himself  and  the 
Defendant,  under  the  agreements,  might  be  dissolved,  and 
for  accoimts  and  payment ;  that  the  Plaintiff  might  be 
declared  to  be  the  absolute  owner  or  proprietor  of  the  copy- 
rights; that  the  agreements  might  be  delivered  up  to  be 
cancelled,  and  that  the  Defendant  might  be  restrained  from 
printing  or  publishing  any  reprint  or  new  edition  of  either 
work,  without  the  Plaintiff's  written  sanction. 

It  appeared  that  the  Defendant  had  stereotyped  one  of 
the  works;  but  that  up  to  the  6th  of  October,  1857,  the  date 
of  the  Plaintiff^s  notice,  no  new  expense  had  been  incurred 
by  the  Defendant,  either  in  printing,  advertisements,  or 
otherwise,  as  regards  "Peg  Woffington*'  since  the  publica- 
tion of  the  second  edition,  or  as  regards ''  Christie  John- 
stone'' since  the  publication  of  the  fourth  edition. 


Argument  Mr.  Meode  (the  Plaintiff),  who  argued  his  cause  in  per- 
son, contended  that  he  was  at  liberty  to  terminate  both 
agreements  as  from  the  5th  of  October,  1857 — ^the  date  of 
his  notice. 

The  effect  of  the  agreements  was  neither  to  assign  his 
copyright:  Stevens  v.  Benning(a),  Reade  v.  Bentley(b),  nor 

(a)  1  K.  &  J.  168;  8.  C,  affirmed  on  appeal,  6  D.  M.  G.  223. 
(6)  3  K.  &  J.  271. 


Bentlbt. 

Argument. 
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to  create  a  partnership.     It  resulted  in  a  simple  agency, 
which  the  author  could  then  determine  at  pleasura 

Mr.  Jwmea^  Q.  C.»  and  Mr.  Whithread^  for  the  Defendant, 
did  not  contend  that  either  agreement  amoimted  to  a  sale 
of  the  copyright ;  but  insisted,  that^  in  each  case,  the  Plain- 
tiff had  granted  to  the  Defendant  an  irrevocable  license  to 
print  and  publish. 

The  Vicb-Chancellob. — Is  it  not  rather  a  joint  ad- 
venture ? 

Mr.  James. — If  so,  it  is  one  which  could  only  be  deter- 
mined by  mutual  consent  In  any  case,  the  Defendant  has 
obtained  for  valuable  consideration  a  license,  without  limit- 
ation as  to  time  or  as  to  the  number  of  copies,  to  print 
and  publish  the  works  in  question ;  that  license  the  Plaintiff 
could  not  revoke.  The  agreement  reserves  no  power  of 
revocation ;  and  if  such  a  power  is  to  be  implied,  when  was 
it  to  commence  ?  If  after  the  publication  of  the  second  or 
fourth  edition,  why  not  after  the  publication  of  the  first? 
And  if  then,  the  publisher  may  lose  all  his  outlay. 

The  Vice-Chanceij[X)R. — Clearly  he  has  no  right  to 
interfere  with  respect  to  any  particular  edition  as  to  which 
you  may  have  incurred  expense  before  he  took  steps  to 
determine  the  agreement.  But  has  he  not  that  right  as 
to  all  other  editions  ? 

Mr.  Ja/mes. — But  what  is  the  meaning  of  the  term 
"  edition?"  When  a  work  is  once  stereotyped  the  publicar- 
tion  is  in  ''  thousands/'  and  the  technical  term  edition  is  no 
longer  applicable.  If  the  Plaintiff  cannot  show  from  the 
agreement  the  precise  time  at  which  his  right  to  determine 
it  is  to  commence,  it  can  only  be  determined  by  mutual 
consent. 


660 


CASES  IN  CHANCERY. 


1658. 


Jll^ffHMtlKm 


The  YiCE-CHANOBLLoa — ^The  agreement  does  not  bind 
the  Defendant  to  publish  more  that  one  edition;  bnt^  if 
your  construction  is  correct^  it  does  bind  the  Plaintiff 
According  to  the  doctrine  in  Sweet  v.  Cater  (a)  it  binds  the 
Plaintiff  to  abstain  from  publishing  through  any  other 
channel  imtil  you  abandon  the  contract  That  does  not 
seem  an  equitable  position. 

Mr.  Ja/mea. — I  do  not  deny  that  there  are  equitable 
incidents,  but  those  the  Court  will  adjust 

Mr.  Reads,  in  reply,  contended,  that  an  irrevocaUe 
license  to  print  was,  in  effect,  a  grant  of  the  copyright 
Besides,  the  author  would  be  ruined.  The  Court  had  held, 
upon  the  former  occasion  (6),  that  the  Defendant  was  the 
person  to  fix  the  price ;  and  if  so,  he  might  so  adjust  it  by 
cheap  prices,  as  to  preserve  his  commission  of  ten  per  cent 
intact  but  to  leave  nothing  for  the  author. 

[Further  arguments  on  both  sides  are  noticed  in  the 
judgment] 

Judgment  reserved. 


Jim^rt.     Vice-Chancellor  Sir  W.  Page  Wood  :— 
JvdgmmL  The  Plaintiff  is  the  author  of  two  works,  called  "  Peg 

Woffington  "  and  "  Christie  Johnstone,''  for  the  publication 
of  which  he  entered  into  certain  agreements  with  the 
Defendant  Two  editions  of  the  former  work  and  four 
of  the  latter  having  been  published  by  the  Defendant 
and  no  fresh  expenditure  having  been  incurred  by  him 
since  the  publication  of  those  editions,  the  Plaintiff  claims 
a  right  to  terminate  the  joint  adventure  between  them,  and 
to  prevent  the  Defendant  from  publishing  any  further 
edition  of  either  work 


{a)  11  Sim.  572. 
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Many  questions  were  discussed  in  atgument^  but  the  only 
question  I  have  to  determine  is,  what  is  the  effect  of  the 
agreements  which  have  been  entered  into  between  the 
Plaintiff  and  the  Defendant  with  reference  to  the  Plaintiff's 
works. 

The  memoranda  of  agreement  are,  mutatis  mutandis, 
in  the  same  words.  That  set  out  in  the  bill  relates  to 
"P^  WoflSngton.*'  It  is  very  short ;  but>  as  I  observed 
upon  the  occasion  of  the  former  suit,  it  is  so  worded  as  to 
make  it  very  difficult  to  determine  with  certainty  what 
was  the  intention  of  the  parties  at  the  time  when  it  was 
concluded. 

[His  Honour  read  the  argreement  of  November,  1852.] 

Agreements  between  authors  and  publishers  assume  a 
variety  of  forms.  Some  are  so  clear  and  explicit  that  no 
doubt  can  arise  upon  them.  Thus,  where  an  author  assigns 
his  copyright^  the  transaction  is  one  which  every  person 
understands,  and  which  leaves  no  room  for  uncertainty  as  to 
the  rights  of  the  parties.  Again,  where,  as  in  Sweet  v.  Car- 
ter (a),  the  author  assigns  a  particular  edition,  the  rights  of 
himself  and  the  publisher  are  equally  clear;  and — although 
in  that  case  the  point  did  not  require  determination — the 
Court  observed,  and  justly  observed,  that,  where  an  author 
has  sold  an  edition  of  a  given  number  of  copies  to  one 
publisher,  he  is  not  at  liberty,  before  they  are  sold,  to  pub* 
lish  the  same  work  himself  or  through  another  publisher, 
in  such  a  manner  as  to  compete  with  the  edition  he  has 
sold,  but  is  bound  to  afford  to  the  purchaser  a  fuU  oppor^ 
tunity  of  realising  the  benefit  of  his  contract. 

The  case  now  before  me,  like  that  of  Stevens  v.  Beifir 

(a)  11  Sim.  572. 
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ning(a),  is  of  an  intennediate  desGription.  Here,  as  there, 
ihe  author  does  not  sell  or  purport  to  sell  any  interest 
whatever  in  the  copyright  It  was  contended,  and  verjr 
strongly,  in  Stevens  v.  Bennvng,  that  the  author  had  done 
so ;  but  I  held  that  he  had  not,  and  my  view  was  aflSirmed 
by  the  Lords  Justices.  Here  also,  as  there,  the  publisher  was 
to  publish  at  his  own  risk.  Nevertheless,  in  Stevens  v.  Benr 
ning,  the  agreement  contained  other  provisions^  consider- 
ably more  definite  than  any  in  this  case.  It  pointed  to  a 
series  of  editions  to  be  published  for  the  author  by  the  same 
publisher,  as  to  every  one  of  which  the  author  himself 
stipulated,  as  part  of  the  contract,  that  he  would  assist  in 
the  publication.  Here  the  agreement  is  simply,  that  the 
publisher  shall  publish  the  work  at  his  own  expense  and 
risk,  and>  after  deducting  all  the  expenses  specified  in  tbe 
memorandum,  and  an  allowance  of  102.  per  cent,  tbe 
profits  remaining  of  every  edition  that  shall  be  printed  of 
the  work  are  to  be  divided  into  two  equal  parts,  one  of 
which  is  to  be  paid  to  the  author  and  the  other  to  the 
publisher. 


It  has  been  contended  by  the  Plaintiff,  that  the  case  is 
one  of  simple  agency ;  that^  by  the  effect  of  the  agreemrat^ 
the  Defendant  became  a  mere  agent  of  the  Plaintiff.  But 
it  is  clear  that  he  became  more  than  that  A  mere  agent 
may  be  paid,  as  the  Defendant  was  to  be  paid,  by  a  share  of 
the  profits ;  but  a  mere  agent  never  embarks  in  the  risk  of 
the  undertaking ;  and  here  the  Defendant  took  upon  himself 
the  whole  expense  and  risk  of  bringing  out  the  work 
Clearly,  therefore,  the  case  is  something  more  than  one  of 
simple  agency. 

On  the  other  hand,  it  was  contended  for  the  Defendant, 
that,  if  the  effect  of  the  agreement  was  not  an  assignment 


(tf)  1  K.  &  J.  168;  S.  C,  6  D.  M.  G.  223. 
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of  the  copyright  (which  it  is  now  clearly  decided  that  it        1858. 
could  not  be),  it  resulted  in  a  joint  adventure,  in  which  the 
Defendant  was  to  have  a  license  to  publish  the  work  ;  and 
that,  from  the  nature  of  the  case,  and  by  the  terms  of  the 
agreement,  that  license  was  irrevocable. 

In  Stevens  v.  Ben/ning  I  considered  the  agreement  must 
be  regarded  as  creating,  to  a  certain  extent^  a  joint  adventure; 
and  Lord  Justice  Kmgkt  Bruce  adopted  the  same  view. 
He  says,  it  must  be  observed,  that  such  interest,  if  any,  in 
the  copyright  of  the  author's  work  as  the  other  parties  to  the 
agreement  acquired  under  it,  they  acquired,  not  exclusively 
of  the  author  "  but  by  way  of  joint  adventure  with  him,  or 
of  partnership  with  him,  in  respect  and  for  the  objects  of 
which  he  undertook  the  fulfilment  by  himself  personally  of 
certain  duties  to  them,  and  they  undertook  the  fulfilment 
by  themselves  personally  of  certain  duties  to  him'' (a). 

Community  of  risk  did  not  appear  to  me  to  be  by  our 
law,  any  more  than  it  was  by  the  civil  law,  essential  to 
constitute  a  partnership;  one  partner  being  at  liberty  to 
contract  with  another  that  he  will  take  all  the  losses  of  the 
concern  upon  himself. 

Lord  Justice  Tum^  looked  upon  the  agreement  in 
Stevens  v.  Benni/ng  in  the  double  light  of  a  license  and  a 
partnership,  speaking,  however,  less  decidedly  as  to  its  being 
a  partnership.  He  says,  "  Next,  if  there  was  a  partnership, 
then,  if  the  agreement  does  not  affect  the  copyright,  the 
partnership  was  not  in  the  copyright,  but  in  the  copies 
printed  imder  the  license  contained  in  the  agreement"  (6) ; 
— ^viewing  it^  therefore,  as  a  license  for  the  publication  of  the 
work,  and  then  a  joint  adventure  between  the  author  and 
publisher  in  the  copies  so  to  be  published.     If  that  were 

(a)  6  D.  M.  6.  229.  (b)  Id.  231. 
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1858.        the  effdct  of  the  agreement  in  the  present  case,  the  questioii 
would  still  remain,  whether  the  license  be  irrevocable. 

In  the  former  suit  between  these  parties  (a),  the  Plainti£F 
claimed  a  right  to  prevent  the  publication  of  an  edition 
with  respect  to  which  the  Defendant  had  been  allowed  to 
incur  various  expenses  before  the  Plaintiff  had  taken  any 
step  to  determine  the  joint  adventure  between  them.    In 
the  present  suit  his  claim  is  wholly  different     He  does  not 
attempt  to  interfere  with  the  publication  of  an  edition 
which  the  Defendant  had  commenced,  and  incurred  expense 
in  preparing  for  publication,  before  he  exercised  the  optioa 
of  determining  the  agreement     His-  claim  is  limited  to 
editions  about  which  no  such  expense  had  been  incurred  by 
the  Defendant ;  and  his  argument  is,  that^  unless  he  han  a 
right  to  determine  the  agreement  as  to  all  such  editions,  the 
consequence  will  be,  that,  during  the  whole  of  the  Defen-' 
dant's  life,  he  may  be  under  an  obligation  to  the  Defendant 
while  the  Defendant  will  be  under  no  reciprocal  obligation 
to  him.    It  is  true,  that^  according  to  Stevens  v.  Benning, 
a  license  like  the  present  would,  I  apprehend,  be  restricted 
to  the  Defendant  personally,  and  would  not  extend  to  hia 
executors,  or  to  any  future  partner  or  assignee ;  but  if  the 
Defendant's  construction  be  correct,  it  follows,  that^  so  long 
as  he  lives  and   is  willing  to  continue  publishing  fresh 
editions  of  the  work,  so  long,  according  to  the  doctrine  in 
Sweet  V.  Cater,  the  Plaintiff  will  be  precluded  from  assert- 
ing a  right  to  publish  any  competing  edition.     The  Defen- 
dant could  compel  the  Plaintiff  to  abstain  from  publishing 
a  single  copy  of  the  work,  so  long  as  he  expressed  his 
readiness  to  continue  publishing,    fiut  the  Plaintiff  has  no 
reciprocal  power.     He  could  never  compel  the  Defendant 
to  publish  more  than  a  single  edition  of  the  work.     His 
powers  are  limited  to  what  the  contract  gives  him;  and, 

(a)  Eeade  v.  Beniley,  3  K.  &  J.  271. 
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according  to  the  contract,  when  the  Defendant  has  pub*  1858. 
lished  a  single  edition  the  contract  on  his  part  is  fulfilled. 
That  is  a  position  of  considerable  hardship  for  an  author, 
and  one  which  ought  to  be  clearly  shown,  upon  the  face  of 
a  contract,  to  have  been  contemplated  by  the  parties  who 
entered  into  it. 

Besides,  the  Flainti£f  might  be  placed  in  a  position  of 
still  g^reater  hardship,  if  the  Defendant's  construction  be 
correct  In  the  former  suit  between  the  parties,  in 
reference  to  this  agreement,  I  held,  that,  although  the 
agreement  is  silent  on  the  subject,  yet  inasmuch  as  the  De- 
fendant was  to  bear  the  risk  of  the  publication,  he  was  the 
proper  person  to  fix  the  price ;  and,  by  parity  of  reasoning, 
he  would  be  the  proper  person  to  fix  the  time  and  mode  of 
publication ;  and,  in  the  exercise  ofhis  discretion  on  that 
subject^  it  might  well  happen  that  the  Defendant,  acting 
perfectly  bonS,  fide  and  upon  an  honest  conviction  that 
circumstances  were  unfavourable  for  the  publication  of 
a  further  edition,  would  decline  indefinitely  to  publish,  but 
without  resigning  his  contract  The  author,  at  the  same 
time,  might  be  of  a  contrary  opinion,  and  yet  for  months  or 
even  years  he  might  be  kept  in  suspense,  and  prevented 
from  publishing  on  his  own  account  until  his  publisher 
should  be  of  opinion  that  the  time  had  come 'for  the 
revival  of  the  public  interest  in  the  work.  That  is  a 
position  of  difficulty  and  hardship  to  which  an  author  ought 
not  to  be  reduced,  unless  the  contract  is  express  and  clear 
upon  the  subject 

On  the  other  hand,  it  was  very  ably  urged  by  the 
Defendant's  counsel,  that  if  the  Flainti£f  has  the  right  of 
determining  the  agreement  he  is  bound  to  show  from  the 
contract  at  what  precise  time  that  right  commences.  If  he 
can  arrest  the  publication  of  a  third,  fourth,  or  fifth  edition, 
the  same  argument,  it  was  said,  must  apply  to  the  second ; 

VOL.  IV.  XX 


BSNTLET. 

JudgtneiU. 


666  CASES  IN  CHANCERY. 

185a.  and  if  the  Pl&intiff  cannot  fix  upon  some  particular  time  at 
^^^^[^  which,  according  to  the  contract^  his  right  is  to  commenoe^ 
the  inference  must  be,  that  the  agreement  is  only  deter- 
minable by  a  joint  resolution  of  both  parties.  As  legaids 
a  second  edition  this  argument  is  particularly  forcible^ 
although  possibly  it  might  apply  to  others.  The  paUiaher 
may  urge  that  he  has  given  the  benefit  of  his  talents  and 
position  as  a  publisher ;  that  he  has  invested  his  capita], 
sparing  no  expense,  in  bringing  out  the  first  edition,  in 
the  expectation  of  being  recouped  the  cost  of  the  first 
by  the  sale  of  the  second  and  subsequent  editions;  that 
as  to  one  of  the  works  in  question  he  has  even  gone  so  bx 
as  to  have  it  stereotyped  with  that  view ;  and  that,  to  hold 
the  author  entitled  at  his  own  instance  to  detarmine  an 
agreement  like  the  present,  when  the  first  edition  has  been 
published,  would  be  to  enable  him,  by  an  arbitraiy  and  un- 
reasonable exercise  of  that  power,  to  deprive  the  puUisher 
of  all  his  profit& 

This  consideration  makes  it  necessary  to  inquire,  whether, 
upon  the  face  of  the  agreements,  any  definite  time  can  be 
reasonably  said  to  be  pointed  out  for  the  determination  of 
the  joint  adventures  in  question ;  or  whether  the  terms  of 
the  agreements  are  such  as  necessarily  to  hold  the  Plaintiff 
bound  for  an  indefinite  series  of  editions,  and  thus  to  sub- 
ject him  to  the  disadvantages  to  which  I  have  referred. 

Now,  on  carefully  reading  through  each  agreemoit>  it 
appears  to  me,  that,  at  all  events,  certain  definite  times  are 
distinctly  pointed  out  for  the  adjustment  of  the  accounts, 
and  that  those  times  are  the  successive  periods  when  the 
various  receipts  and  payments  on  account  of  the  successive 
editions  have  been  ascertained. 

It  was  said,  that  the  Court  must  first  ascertain  the 
meaning  of  the  term  "edition;"  thaty  when  a  work  has 
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once  been  stereotyped,  the  term  ^'edition'"  is  no  longer  1858. 
applicable;  that  wh^i  a  work  is  published  in  what  are 
called  "  thousands^''  twenty  thousand  or  thirty  thousand 
being  circulated,  each  thousand  could  not  properly  be  called 
an  "edition."  Now  I  appreliend,  that,  not  merely  in  point 
of  etymology,  but  having  regard  to  what  actually  takes 
plaoe  in  the  publication  of  any  work,  an  ''edition''  of  a 
work  is  the  putting  of  it  forth  before  the  public,  and  if  this 
be  done  in  batches  at  successive  periods,  each  successive 
batch  is  a  new  editiw;  and  the  question  whether  the 
individual  copies  have  been  printed  by  means  of  moveable 
type  or  by  stereotype,  does  not  seem  to  me  to  be  material 
If  moveable  type  is  used,  the  type  having  been  broken  up, 
the  new  edition  is  prepared  by  setting  up  the  type  afresh, 
printing  a&esh,  advertising  afiresh,  and  repeating  all  the 
other  necessary  steps  to  obtain  a  new  circulation  of  the 
work.  In  that  case  the  contemplated  break  between  the 
two  editions  is  more  complete,  because,  until  the  type  is 
again  set  up,  nothing  further  can  be  dona  But  I  appre- 
hend it  makes  no  substantial  difference,  as  regards  the 
meaning  of  the  term  ''edition,''  whether  the  new  ''thousand" 
have  been  printed  by  a  re-setting  oi  moveable  type,  or  by 
stereotype,  or  whether  they  have  been  printed  at  the  same 
time  with  the  former  thousand,  or  subsequently.  A  new 
"edition"  is  published  whenever,  having  in  his  store-house 
a  certain  number  of  copies,  the  publisher  issues  a  fresh 
batch  of  them  to  the  publia  This,  according  to  the  practice 
of  the  trade,  is  done,  as  is  well  known,  periodically.  And 
i(  after  printing  20,000  copies,  a  publisher  should  think  it 
expedient^  for  the  piupose  of  keeping  up  the  price  of  the 
work,  to  issue  them  m  batches  of  a  thousand  at  a  time, 
keeping  the  rest  under  lock  and  key,  each  successive  issue 
would  be  a  new  "  edition  "  in  every  sense  of  the  word. 

The  persons  who  framed  this  agreement  appear  to  have 
understood  the  word  in  this  sense.    The  agreement  provides 
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1858.  that^  ''after  deducting  from  the  produce  of  the  sale  the 
charges  for  printing,  paper,  advertising,  embellishments  (i£ 
any),  and  other  incidental  expenses,  the  profits  remaining 
of  every  edition  that  shall  be  printed  of  the  work "  diall 
be  divided  as  specified.  It  uses  the  word  "edition**  to 
designate  that  periodical  issue,  which  is  capable  of  being 
made  the  subject  of  a  separate  account  of  profit  and  Ices. 

Such  then  being  the  meaning  of  the  word  ''  edition,"  the 
agreement  provides,  that,  so  soon  as  all  the  charges  and 
expenses,  and  all  the  receipts  in  respect  of  each  edition, 
shall  have  been  ascertained,  the  accounts  shall  be  taken, 
and  the  profits  divided.  That  is  the  period  distinctly 
pointed  out  by  the  agreement  for  the  adjustment  of  the 
accounts. 

It  is  not  necessary  for  me  to  hold,  tfaat^  because  these 
periods  are  pointed  out  for  the  adjustment  of  the  aooountB^ 
the  loss  on  one  edition  might  not  be  set  off  against  the 
profits  on  another.  Nor  is  it  necessary  to  hold  that 
accounts  might  not  be  made  out^  as  they  are  said  to  have 
been  in  fact  made  out,  yearly.  It  might  take  some  years  to 
circulate  any  one  edition,  and  during  that  period  acoounts 
would  of  course  be  properly  made  out  in  respect  of  copies 
already  in  circulation. 

If  then  it  is  open  to  the  Flaiutiff  to  say  that  certain 
definite  times  are  distinctly  pointed  out^  upon  the  face  of 
the  agreement  in  question,  for  the  adjustment  of  the  ao- 
coimts,  it  appears  to  me,  upon  the  balance  of  the  difficul- 
ties in  the  way  of  each  construction,  that  the  difficulty 
of  deciding  against  the  author*s  construction,  and  holding 
that  he  has  parted  to  so  great  an  extent  with  his  copy- 
right, preponderates.  It  cannot  be  contended,  that  the 
agreement  on  his  part  is  like  a  grants  in  which  the  emus 
is  upon  the  grantor  of  showing  that  he  has  not  parted 
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with  all  which  the  grant  appears  to  oomprisa  The  onus  ig^s. 
here  is  with  the  party  who  contends  that  this  agreement 
amounts  to  a  license,  which,  upon  the  face  of  it^  it  does  not 
It  certainly  is  not  an  assignment  of  the  copyright  It  does 
not  appear  to  me  to  create  more  than  a  joint  adventure ;  «^?»"«^ 
and  if  license  there  be  at  all,  it  is  only  a  license  so  &r  as 
may  be  necessary  for  carrying  out  that  joint  adventure,  and 
an  implied  license  for  that  purpose.  That  being  so,  the 
onus  is  upon  the  Defendant,  of  showing  that  the  contrary 
construction  is  necessary;  and  that  not  being  shown,  a  con- 
struction which  would  leave  the  author  fast  bound,  and  the 
publisher  entirely  free,  after  the  publication  of  one  edition, 
is  not  a  reasonable  construction  to  adopt  in  considering 
the  effect  of  an  agreement  of  this  character. 

In  the  present  case,  no  new  expense  has  been  incurred 
by  the  Defendant  either  in  printing,  advertising,  or  other- 
¥rise,  as  regards  "Peg  WoflSngton,"  since  the  publication 
of  the  second  edition,  and,  as  regards  "  Christie  Johnstone,'' 
since  the  publication  of  the  fourth  edition;  and  that  being, 
as  I  have  already  intimated,  the  true  test  in  construing  the 
agreement,  it  appears  to  me,  that  when  those  editions  were 
published,  the  period  had  arrived,  at  which  the  parties  in- 
tended a  division  of  profits  to  take  place,  and  at  which  the 
Plaintiff  became  entitled  to  terminate  his  agreement  with 
•the  Defendant 

This  is  the  only  conclusion  at  which  I  can  arrive,  after 
a  very  careful  consideration  of  the  contracts.  But  it  is  much 
to  be  regretted  that  contracts  should  be  framed  with  such 
uncertainty,  when  it  would  have  been  so  easy  to  make 
them  certain.  Up  to  the  hearing  I  shall  certainly  give  no 
costs,  because  I  think  each  party  equally  in  fault  for 
having  entered  into  agreements  which  it  is  so  difficult  to 
construe. 
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It  will  not  be  necessary  to  order  an  injtincti<» — adedar- 
ation  will  be  sufficient. 


Dbclabb,  that  the  Flahitiff  is  st  liberfy  to  deleniiine  the  agiee 
ment  of  November,  1852,  with  respect  to  the  publication  of  ^'F^ 
Woffington,**  and  the  agreement  of  June,  1853,  in  respect  of  the  pab- 
lication  of  "*  Christie  Johnstone,**  as  firom the  5th of  October,  1857,^ 
date  of  his  notice;  and  that  the  Defendant  is  not  entitled,  under  ^ 
said  agreements  respectively,  to  publish  any  further  edition  of  the  said 
works.  Order  accounts  (if  necessary) ;  and  declare  that  the  Plaintiff 
is  not  to  be  at  liberty  in  any  way  to  interfere  with  the  sale  of  tiie 
several  copies  of  the  said  works  respectively  published  by  the  De* 
fendant  prior  to  the  5th  of  October,  1857.  Beserve  further  ooosidera- 
tions.  Liberty  for  both  parties  to  apply.  No  costs  up  to  the  hearing. 


March  24th,  BELLAMY  V.  BMCaOINDEN. 

jReden^tioH      1  HE  bill  was  filed  in  1856,  by  the  Plainti£^  as  fini 
c^^Z^Cotu.  incumbrancer  of  the  real  estate  in  question  in  the  canaei 


against  one  Brickenden,  since  deceased,  as  first  incom- 
branceri  and  others,  praying  (inter  alia)  an  acooont  of  wbttt 
was  due  to  Brickenden,  and  for  liberty  to  redeem  him. 

Brickenden  died  in  1857,  having  devised  all  estates 
vested  in  him  as  trustee  or  mortgagee  to  ZrocAner  and  J3a<^ 

On  the  3rd  of  March,  1858,  the  suit  was  ordered  to  be 
revived  against  Lochner  and  Batten;  upon  which  Lochner 
gave  notice  of  motion  that  the  order  of  the  3rd  of  Maidi 


In  suits  for  re- 
demption, to 
entitle  a  De- 
fendant, who 
has  never 
claimed  an  in- 
terest, to  his 
costs,  he  is 
not  bound  to 
diow  that  he 
has  disclaimed, 
or  given  notice 
to  that  effect, 
before  he  was 
made  a  De- 
fendant to  the 
suit. 

A  devisee  of  mortgage  estates,  in  a  suit  for  redemption,  disclaimed  after  the  suit  had  Bmd 
revived  against  him,  denying  that  he  ever  had  or  claimed  any  interest: — HM^  that  he  vit <^ 
titled  to  costs,  notwithstanding  persons  who  had  acted  as  his  solicitors  in  other  matters, onb^ 
ing  applied  to  hy  Plaintiffs  before  he  was  made  a  Defendant,  to  know  whether  he  ebiat^ 
an  interest,  had  neglected  to  return  any  answer  to  such  application. 

The  rules  laid  down  in  Ford  v.  Lard  Chesterfield  (16  Beav.  520),  as  to  coeto  of  difckimioS 
Defendants  in  suits  for  foreclosure  or  redemption  approved. 
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mighi  be  altered  or  varied,  by  striking  out  his  name  as  a 
necessary  party  to  the  suit^  and  by  inserting  a  recital  that 
he  had  disclaimed  all  trust  estates  vested  in  him  imder  the 
devise;  and  in  support  of  this  notice  of  motion  he  filed  an 
affidavit,  denying  that  he  had  ever  claimed  or  had  any 
estate,  &&,  in  the  property  in  question. 

It  appeared  by  affidavits  filed  on  behalf  of  the  Plaintiff, 
that^  on  the  5th  of  November,  1857,  his  solicitors  had 
applied  to  a  firm  who  had  acted  as  solicitors  of  the 
Defendant  Lochner  in  other  matters,  to  know  whether 
he  would  represent  that  Defendant,  and  whether  he  would 
undertake  to  appear  for  him  to  the  order  of  revivor;  and 
that  the  said  firm  had  repeatedly  promised  to  send  him  an 
answer  to  this  application,  but  had  never  done  sa 


Mr.  E.  Webster  now  moved  on  behalf  of  the  Defendant     Argwnenu 
Lochner,  and  asked  for  the  costs  of  the  motion,  citing  the 
rule  as  stated  obiter  by  Sir  J.  RomiUy,  M.  R,  in  Ford  v. 
The  Earl  of  Che8ter/ield(a),  and  Eiggi/na  v.  FratikiaQ)). 

Mr.  Lamhert  for  the  Plaintiff  did  not  deny  that  the 
disclaimer  was  sufficient;  but  contended,  that^  under  the 
circumstances,  the  Defendant  Lochner  was  not  entitled  to 
his  coBt&  Not  only  had  he  neglected  to  give  the  Plaintiff 
notice  of  his  intention  to  disclaim,  but,  on  the  Plaintiff^s 
solicitors  going  out  of  their  way  to  apply  to  his  solicitors, 
to  know  whether  he  claimed  any  interest^  the  latter  had 
n^lected  to  return  any  answer  to  the  applicatioa 


y ice-Chakcellob  Sib  W.  Page  Wood  (without  hearing     judgment. 
a  reply) :— 

In  this  case,  the  conduct  of  the  Defendant's  solicitors 

(a)  16  Beav.  520.  (b)  20  Law  J.,  N.  S.,  Ch.,  16. 
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1858.  may  be  open  to  observation ;  but  I  cannot  upon  that  ground 

^^22xT  <leprive  the  Defendant  of  the  costs  to  wfaidi,  independently 

V-  of  that  consideration,  he  is  clearly  entitled. 


Judffmeni, 


The  rule  as  to  costs  of  diflclaiTning  Defendants  in  soito 
for  redemption  or  foreclosure  is  very  deaily  stated  by  the 
Master  of  the  Bolls  in  Ford  T.^The  Xarl  of  Cfhesterfidd; 
and  I  am  glad  to  find  a  reported  decision  which  meets  so 
fully  and  comprehensively  all  the  questions  likely  to  arise 
in  such  cases. 

It  is  quite  clear,  as  it  is  there  laid  down,  that  in  suits  6x 
foreclosure  or  redemption  of  mortgages,  where  a  Defendant^ 
after  the  filing  of  the  bill,  or  after  he  is  made  Defendant  to 
the  suit,  disclaims  in  such  a  manner  as  to  show  that  he 
never  had  and  never  claimed  an  interest^  he  is  entitled  to 
his  costs.  Even  where,  as  in  the  second  case  put  by  the 
Master  of  the  Bolls,  the  Defendant  has  an  interest^  but 
shows  that^  before  he  was  made  a  Defendant  to  the  suit^  he 
disclaimed  or  offered  to  disclaim,  he  is  entitled  to  his  costs ; 
but  where  he  shows  that  he  never  had  and  never  claimed 
an  interest,  there  he  is  under  no  obligation  to  diflclaim  or 
to  offer  to  disclaim  before  he  is  made  a  Defendant  His 
disclaimer,  although  not  put  in  until  aft;er  he  was  made  a 
Defendant  (assmning  that  he  has  done  no  act  inconsistent 
with  it)  relates  back  to  the  date  at  which  the  estate  passed 
to  him,  and  operates  as  a  disclaimer  of  that  estate  ab  initio; 
and  to  entitle  him  to  the  costs  of  his  disclaimer,  he  is  not 
bound  to  show  that  be  has  disclaimed  or  given  notice  to 
that  effect  to  the  Plaintiff  before  he  was  made  a  Defendant 
A  man  is  not  bound,  as  soon  as  he  hears  that  an  estate  has 
been  devised  to  him,  to  go  about  searching  out  every  peison 
who  can  institute  a  suit  against  him,  and  giving  notice  to 
all  such  persons  that  he  claims  no  interest 

Here  the  only  circumstance  to  be  noticed  is  the  conduct 
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of  the  Defendant's  solicitora  I  quite  agree  that  the  1858. 
Plainti£rs  solicitors  were  right  in  applying,  in  the  first  bmIamy 
instance,  to  the  persons  whom  they  believed  to  be  his 
solicitors,  instead  of  applying  to  himself;  but,  after  apply- 
ing to  them  and  not  getting  a  reply,  the  obvious  course  was 
to  apply  to  the  Defendant  himself.  The  conduct  of  the 
Defendant's  solicitors  may  be  open  to  remark  but  that 
cannot  deprive  the  Defendant  of  the  costs  to  which  he  is 
otherwise  entitled. 


V. 
BsiCKENDBy. 

JvdgmenL 


In  re  EARL'S  TRUST.  J^am. 

William  CRISPE,  by  his  wiHin  1828,  devised  his  wm^Codica 

residuary  real  and  personal  estate  and  effects  to  his  sons  ^'^j^^^^ 

Ed/w(M*d,  Gharlea,  and  James,  and  his  daughter  PriaciUa  ;  '^^^^ 

and  he  appointed  his  son  John  Oriepe  and  Edward  Nor^  qmred  Landt. 

rington  executors  of  lus  will.  A  codidl  ap- 

poiiiting  a  new 
executor — 

By  a  codicil,  in  1830,  he  revoked  the  devise  in  his  will  to  ff^  *  '^^- 

.     •^  ...  licataon  of  the 

his  son  EdiOard,  and  gave  the  property  by  his  will  devised  will,  and  to 

to  Edwardy  to  his  sons  John,  ChourUs,  and  James,  and  to  ^^the  effect 

his  daughter  PriscUla;  and,  after  certain  other  directions,  ^^^^^^^ 
immaterial  to  the  question  now  before  the  Court,  he  con-      The  cases  on 

eluded  this  codicU  as  foUows :— "In  all  other  respects  I  do  ^^ed^ "^ 
confirm  my  said  will,  and  declare  this  to  be  a  codicil 
thereto." 

In  1833  the  testator  made  a  second  codicil  of  that  date, 
as  follows : — "  This  is  a  second  codicil  to  the  last  will  and 
testament  of  me,  the  within-named  William  Crisps.  I  do 
revoke  the  appointment  in  my  said  will  made  of  my  son 
John  as  executor  of  my  said  will,  and  do,  in  his  place  and 
stead,  appoint  my  son  Charles  as  such  executor,  jointly 
with  my  other  executor  Ediva/rd  Norrvngton," 
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1858.  The  question  was,  whether  the  second  oodidl  amounted 

~j^'^  to  a  republication  of  the  will,  so  as-  to  give  to  the  latter 

Eabi/sTbust.  the  effect  of  passing  real  estate  acquired  by  the  testator 

Statemeiu.  sinoo  the  date  of  his  first  codicil 


AfymmaiL         Mr.  O.  W.  OcUins,  for  the  Petitioner,  contended  that  the 
'"^        second  codicil  amounted  to  a  republication  of  the  will,  so  as 
to  pass  the  after-acquired  lands,  citing  Hulme  v.  JEfqf- 
gate(a),  and  Ha/miUon  v.  CarroU(b). 

Mr.  Bobinson,  for  the  Bespondents,  contended,  that  the 
after^u^quired  lands  did  not  pass,  citing  2  Comyn's  Digest 
tit.  **  Devise,''  The  Counteas  of  StrcUhmore  v.  Bowesic), 
Morvypemvy  v.  Bristowid),  and  Doe  dem.  York  v. 
WalkeT^^  Strode  v.  RuasMiJ)  showed  that  a  codicil 
which  concerned  only  personal  l^^acies,  did  not  amount  to 
a  republication  of  the  will,  so  as  to  give  to  the  latter  the 
effect  of  passing  after-acquired  landa 

Besides,  in  the  first  codicil  the  testator  had  expressly 
republished  his  will ;  in  the  second  he  had  not. 

[Pigott  V.  WaMer(g),  Hughes  v.  Tv/mer(h),  and  Ashley 
V.  Waugh({),  were  also  cited] 

A  reply  was  not  heard. 


juc^mmu.     Vic&Chancellor  Sib  W.  Page  Wood  : — 

The  cases  on  this  subject  divide  themselves  into  two 
classes: — 


(a)  1  Mer.  285. 
(6)  1  Irish  Equity  Bep.  175. 
(c)  7  T.  B.  482. 
(d)2Ru88.&My.  117, 134. 
(e)  12  Mee.  h  W.  591. 


(/)  3  Vem.  625. 
(g)  7  Ves.  118. 
(A)  3  My.  &  K.  666. 
(f)  4  Jur.  572. 
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The  first  class,  of  which  Acherley  v.  VerTumia)  is  an        1868. 
example,  establish  that  a  codicil  duly  executed  shall  have        j^^  ^b 
the  effect  of  republishing  the  will,  so  as  to  pass  after-  Earl's  Tbuw. 
acquired  lands,  unless  an  intention  to  the  contrary  appear      Judgmem, 
by  the  codicil. 

The  second  class,  of  which  The  Comvteas  of  Strathmore 
V.  BoweaQ))  is  an  instance,  establish  that  where  an  inten- 
tion to  the  contrary  does  appear  by  the  codicil, — ^for  instance, 
where  the  codicil  is  in  effect  a  devise  of  the  identical  lands 
which  had  been  mentioned  in  the  will,  and  of  no  more^— 
there  lands  acquired  after  the  date  of  the  will  do  not  pass. 

With  these  rules  all  the  cases  agree. 

The  only  decision  which  looks  somewhat  stronger  than 
the  rest  is  that  in  Monyjmmy  v.  Bri8tow{c).  There  the 
oodidl  contained  a  recital  of  the  testator's  desire  that  his 
wife  might  enjoy  "  the  whole  of  his  lands  '*  for  her  life,  but 
the  devise  was  only  of  certain  lands  already  specified  in  the 
wilL  The  testator  recited  his  intention  to  give  his  wife  a 
life  estate  in  all  his  lands,  but^  in  CMrying  out  that  inten- 
tion, he  restricted  the  gift  to  such  of  his  lands  as  he  had 
previously  mentioned  in  his  will  The  judgment  is,  unfor- 
tunately, very  short;  but  that  must  have  been  the  reason  of 
the  decision.  It  clearly  could  never  have  been  intended  to 
overrule  what  had  been  established  in  Acherley  v.  Verrum. 

This  codicil  is  expressed  to  be  a  second  codicil  to  the 
testator's  will;  and  there  being  nothing  in  it  to  indicate  a 
contrary  intention,  its  effect  is  to  ^ilarge  the  operation  of 
the  will,  and  to  cause  the  will  to  pass  lands  acquired  since 
the  will  was  executed. 

(a)  Comyn's  Rep.  381 ;  S.  C,         (b)  7  T.  R.  482. 
3  Bro.  P.  C.  107.  (c)  2  Ross,  h  My.  117. 
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1888. 


'"^1^*        THE  EUROPEAN  and  AUSTRALIAN  ROYAL 


MAIL  COMPANY  (Ldutkd) 


THE  ROYAL  MAIL  STEAM  PACKET  COMPANY. 

Merdumtsh^  FrEYIOUSLY  to  JuIt,  1857,  the  Plamti£Es  adopted* 

--17  ^18  VieL  <M>ntract  for  the  AustraUan  Mail   Packet  service,  then 

*•  P^  If^  Utely  entered  into  with  the  Government  by  another  oom- 

Mortgageeto  pany;  and  for  the  purpose  of  carrying  out  that  contract^ 

ju^ttered  they  provided  four  steam  vessels  and  made  aramgements 

able  Ifu^utia  ^^^  providing  an  additional  number, including  a  ship  called 

a5fty.  fj^  Taamanian,  for  the  building  of  which  they  entered 

A  mortgagee  into  a  contr^t  with  certain  ship-builders  at  Olasgow. 

of  a  ship  has 
power,  under 

^n'ofttir^  ^  ^^y*  1857,  finding  their  vesseb  and  capital  insufficient 
Merchant         for  the  fulfilment  of  their  contract  with  the  Government 

Shipping  Act,  .     . 

1854,  to  use,  the  Plaintifi^  opened  a  negotiation  with  the  Defendants  for 

tibe  ship^  <^  amalgamation  of  the  FlaintifiEs'  and  Defendants'  com- 

^^^'!^  panics;  but  as  this  object  could  not  be  efifected  without  the 

mortgagee  authority  of  Parliament,  it  was  determined  to  apply  to  Far- 

a  special  con-  liament  for  an  Act  for  that  and  other  purposea 

tract,  which 
did  not  con- 
template a  sale      By  an  agreement,  dated  September,  1867,  entered  into 

hy  mm  until     •  ^^  »  *  ^  ^ 

two  months  between  the  Defendants  and  the  FlaintifiEs  in  anticipation 
after  a  demand  ^^  ^^^  amalgamation  of  the  two  companies,  and  with  the 
BM^^^^  ^®^  ^  ^^^^  being  in  the  meantime  worked  in  terms  of 
constmction  of  the  amalgamation  approved  of  by  the  said  companies  re- 

the  agreement, 
and  especially 

having  regard  to  the  circumstance  that  the  ship  would  otherwise  remain  useless  in  that  in- 
terval, that  he  was  at  liberty  to  use  the  ship. 

In  such  a  case,  the  circumstance  of  the  mortgagee  being  registered  as  absolute  owner  ii  not 
conclusiye  as  to  the  rights  of  the  parties. 

Further  observations  as  to  the  power  of  the  Court,  under  the  Merchant  Shipping  Act,  18M, 
to  recognise  equitable  rights  in  «  ship  as  distinguished  from  those  of  the  registered  owner. 
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spectively,  it  was  agreed  (inter  alia)  that  the  Defendants 
should  undertake  the  fulfilment  of  the  PlaintifiGs"  contracts 
with  the  Government;  that  the  vessels  required  for  the 
service  should  be  furnished  by  the  Plainti£b  to  the  extent 
of  the  then  existing  stock  of  vessels,  which  should  continue 
to  be  used  so  far  as  required  in  and  towards  performing  the 
service  between  Suez,  Australia,  and  Indda;  that  the  De- 
fendants should  provide  the  stores  and  all  other  matters 
required  in  the  employment  of  the  ships,  and  should  re- 
ceive all  moneys  payable  for  freight,  passengers,  or  other- 
wise in  connection  with  the  service;  that  application 
should  be  made  to  Parliament  for  an  Act  to  enable  the  two 
companies  to  amalgamate;  and  that,  in  the  event  of  the 
fiEiilure  of  such  application,  the  now  stating  arrangement 
should  be  in  force  for  nine  montha 


1S5S. 


SkUemeiU, 


On  the  24th  of  December,  1857,  the  Defendants  having 
applied  to  the  Plaintiffs  for  security  for  the  amoimt  ex- 
pected to  become  dne,  in  consequence  of  the  agreement  of 
September,  in  the  event  of  the  proposed  amalgamation  not 
being  effected,  the  Plaintiffs  executed  an  assignation  of  that 
date,  whereby  they  assigned  in  £Eivour  of  the  Defendants  all 
their  right  and  interest  in  The  Ta^arrumian,  then  still  in 
building  and  incomplete,  with  full  power  for  the  Defend- 
ants to  receive,  and,  if  necessary,  to  sue  for  delivery  of  that 
steamer,  and  to  receive,  and,  if  necessary,  to  sue  for  delivery 
of  the  builders'  certificate,  and  to  roister  themselves  as 
owners  thereof,  and  generally  to  do  everything  in  the  pre- 
mises which  the  Plaintiffs  could  have  done  at  or  before  tiie 
granting  of  such  assignation. 


On  the  same  day  the  Plaintiffs  and  Defendants  executed 
a  memorandum  of  agreement,  of  even  date,  whereby,  after 
reciting  the  assignation,  it  was  declared  and  agreed  with 
reference  thereto  as  follows: — 1.  The  Plaintifib  bound 
themselves  to  complete  The  Tasmaman  at  their  own  ex- 
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1858.  pencia — 2.  In  case  the  Defendants  should  advance  anj 
sum  or  sums  of  monq^  to  complete  and  finish  the  said 
steamer,  which,  however,  they  should  be  in  no  ways  bound 
to  do,  such  advance  or  advances  should  form  a  prefJaraUe 
claim  on  the  said  steamer. — 8.  After  payment  of  sndi 
advance  or  advances,  if  any,  the  Defendants  agreed  to  hold 
the  steamer  on  security  of  certain  claims  therein  men- 
ticxied,  which  should  rank  pari  passu  (one  of  such  daims 
being  a  demand  of  the  D^endants). — 4.  In  case  the  ad- 
vances, if  any,  mentioned  in  Article  2,  or  the  claims  men- 
tioned in  Article  8  should,  after  the  same  should  have 
become  payable,  remain  unpaid  for  two  months  after  a 
demand  for  payment  should  have  been  made  in  writing  on 
the  Flaintiffi,  then  the  Defendants  should  be  entitled  to 
sell  the  said  steamer,  and  to  pay  the  said  advances  and 
claim  out  of  the  proceeds  thereof — 5.  The  Defendants 
agreed,  in  the  ev^it  of  sudi  sale^  to  pay  or  aooount  to  the 
Plaintiffi  for  the  balance  of  the  proceeds  thereof;  and  that^ 
in  case  of  the  said  advances  and  claims  being  satisfied  by 
the  Plaintiffs  bdfore  a  sale  of  the  steamer,  the  Defendants 
should,  at  the  expense  of  the  Flaintiffi^  convey  the  steams 
to  them. 

A  bill  for  the  amalgamation  of  the  two  companies  was 
brought  into  Parliament  in  1858,  but  was  shortly  after- 
wards abandoned.  The  Flaintiffii  became  embarrassed,  and 
were  now  being  voluntarily  wound-up  under  the  Joint 
Stock  Companies  Winding-up  Act;  1856. 

The  Defendants  took  possession  of  The  TcLsma/niom  and 
brought  her  to  Sotdhampton,  where  they  caused  her  to  be 
registered  in  their  own  names  as  ownars. 

The  bill  chaiged  that  the  Defendants  intended  to  send  the 
ship  on  their  own  service  to  Australia  ;  that  the  Flaintiffi 
were  desirous  of  redeeming  her,  or,  in  defoult^  of  having 
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her  sold  in  this  country;  and  that,  if  sold  elsewhere,  a  great 
loss  would  be  sustained  upon  her  sale,  and  if  sent  on  a 
voyage  her  value  would  be  greatly  deteriorated. 

Hie  bill  prayed  an  account  of  what  was  due  to  the 
Defendants  under  the  assignation  and  memorandum  c^ 
agreement  of  December,  1857 ;  that  the  Flaintiffi  might  be 
declared  entitled  to  redeem  The  Tasrriomiom,  or  that  the 
ship  might  be  sold  under  the  direction  of  the  Oourt ;  that 
the  Defendants  might  be  restrained  from  sending  the  ship 
to  sea^  or  otherwise  employing  her  in  their  own  service,  and 
from  removing  her  from  the  Southampton  Docks,  and  that 
they  might  also  be  restrained  from  selling  or  transferring 
the  ship  to  any  person  except  imder  the  direction  of  the 
Court 


1S5S. 


Statement. 


Mr.  James,  Q.  C,  and  Mr.  R,  Pryor,  for  the  Haintifls, 
now  moved  for  an  injunction  as  prayed. 

They  admitted  that  the  Defendants  were  roistered  as 
absolute  owners  of  the  ship,  but  that  circumstance  was  not 
conclusive  as  to  the  rights  of  the  parties.  It  was  a  common 
practice  in  Scotland,  and  even  in  Engla/nd,  to  register  a 
mere  mortgagee  of  a  ship  as  absolute  owner.  Even  under 
the  old  shipping  Acts  the  register  per  se  was  no  evidence  of 
ownership ;  but  the  Court  was  in  the  habit  of  looking  to  all 
the  circumstances  to  ascertain  whether  it  was  the  intention 
of  the  parties  that  the  persons  registered  should  become  the 
absolute  owners :  Myers  v.  W'iUisia) ;  and  a  biU  of  sale, 
though  absolute  in  its  terms,  might,  notwithstanding  the 
old  Ship  Registry  Acts,  be  in  equity  held  a  mortgage 
merely,  if  such  appeared  to  have  been  the  real  intention  of 
the  parties :  Lomcfton  v.  Horton(b).    If  such  was  the  law 


^■^uVfDMnC. 


(a)  17  C.  B.  77. 


(b)  5  Beav.  9. 
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1858.        under  the  old  Shipping  Acts,  mnch  more  was  it  so  under 
the  recent  Act^  The  Merchant  Shipping  Act,  1854(a). 

In  the  present  case  the  intention  of  the  parties  was,  thai 
the  Defendants  should  be  simply  mortgagees  of  the  ship. 
And  upon  the  true  construction  of  the  assignation  of 
AfffttmmiL  September,  and  the  memorandum  of  agreement  of  even 
date,  which  must  be  read  as  forming  part  of  the  same  trans- 
action, that  was  the  position  occupied  by  the  Defendanta 

The  Defendants,  then,  being  mere  mortgagees  of  the  ship, 
have  no  power  to  avail  themselves  of  their  possession  of  the 
ship,  except  by  withholding  it  from  the  PlaintiflK  so  as  to 
compel  them  to  redeem  if  they  wish  to  recover  possession, 
or  by  selling  it  when  the  time  arrives,  in  order  to  repay 
themselves  the  amount  of  their  advances  To  use  the  ship 
in  any  way  is  beyond  their  power.  The  ship  is  a  chattel 
The  Defendants  are  merely  depositories  of  a  chattel- 
pawnees  of  a  pledge,  and,  as  such,  have  no  right  to  use  it 
In  Coggs  v.  Bernard  (b),  HoU,  C.  J.,  in  considering  what 
property  a  pawnee  has  in  the  pawn  or  pledge,  says : — "  If 
the  pawn  be  such  as  it  will  be  the  worse  for  using,  the 
pawnee  cannot  use  it,  as  clothes.  Sec;  but  if  it  be  such  as 
will  be  never  the  worse,  as  if  jewels  for  the  purpose  were 
pawned  to  a  lady,  she  might  use  them.  But  then  she 
must  do  it  at  her  peril  ...  If  she  wears  them  abroad 
and  is  there  robbed  of  them,  she  will  be  answerabla  And 
the  reason  is,  because  the  pawn  is  in  the  nature  of  a  deposit, 
and  as  such  is  not  liable  to  be  used."  And  to  the  same 
effect  Sir  WiUia/m  Jones (c)  —  "The  pawnee  of  goods 
which  will  be  impaired  by  usage  cannot  use  them.''  Mr. 
Justice  Story  goes  further : — "  If  the  use  will  be  without 
any  injury,  and  yet  the  pawn  wiU  thereby  be  exposed  to 
extraordinary  perils,  there    the    use   is  impliedly  inter- 

(a)  17  &  18  Vict  c  104.  (c)   ''Essay  on    the    Law  of 

(b)  Lord  Raym.  909,  916.  Bailments,*^  p.  81. 
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dieted  ^(a).     In  fact,  it  is  wholly  inconsistent  with  the        1858. 
rdation  of  creditor  and  debtor  that  the  pawnee  should  be 
able  to  use  the  thing  pawned  in  any  way  which  may  pre- 
vent him  from  restoring  it  again  in  the  state  in  which  it 
was  deposited,  whenever  his  debt  is  paid. 

Mr.  RoU,  Q.  C.  (with  whom  were  Mr.  Ooldamith,  Q.  C,  and 
Mr.  Knox  Wigram,  who  were  not  heard)  for  the  Defendants, 
ocMntended  that,  even  if  the  Defendants  were  simply  mort- 
gagees of  the  ship,  it  would  be  impossible  to  deny  their  right 
to  use  and  sail  her  as  proposed,  citing  KerawiU  v.  Bi8hop(b\ 
and  Cato  v.  Irving  {c).  But  here  all  doubt  on  the  subject 
was  excluded  by  the  agreements  whidi  had  been  entered 
into,  for  the  Defendants'  debt  carried  interest,  oi  which  they 
would  be  derived  if  left  to  rely  on  their  power  of  sale, 
since  that  power  could  not  arise  until  two  months  after  a 
demand  for  payment 

'Hit.  Jamee,  Q.C.,  in  reply,  distinguished  between  the 
rights  of  a  mortgagee  of  a  ship  previously  to  the  Act  6 
Geo.  4,  a  110,  and  ithose  subsequently  to  that  Axst  Under 
the  old  law  a  mortgage  of  a  ship  resembled  a  mort- 
gage of  real  estata  But,  by  the  Ajct  6  Geo.  4,  c  110,  a  45, 
the  mortgagee  is  not  to  be  deemed  to  be  the  owner  of  the 
ship  any  more  than  if  no  such  transfer  had  been  made, 
except  so  far  as  may  be  necessary  for  the  purpose  of  render*- 
ing  the  ship  available,  by  side  or  otherwise,  for  the  payment 
of  his  debt.  And  the  same  provision  is  found  in  the  8  &  9 
Vict  c.  89,  s.  46. 

The  Vice-Chancellob. — It  was  held  in  Dean  v. 
M*OAie(d)  that  the  object  of  the  Act  6  Geo.  4,  c.  110  was 
to  confer  a  benefit  on  mortgagees,  not  to  deprive  them  of 

(a)  Story's  "  Commentaries  on         (c)  5  De  G.  &  Sm.  210. 
the  Law  of  Bailments,**  sect.  330.  {d)  4  Bing.  45. 

(b)  2  Cr.  &  J.  529. 
VOL.  IV.  Y  Y 
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1858.        tlieir  rights  as  legal  owneiB.    And  this  is  recognised  b> 

Lord  Tenterden,  in  his  Treatise  on  Shipping,  citing  Dean 

V.  M^Ohie,  as  opposed  to  Irving  v.  Richard8on(d),  where 

it  was  doubted  whether  a  mortgagee  could  insure  to  the 

Rota^Mail   ^jj  ^^^^  ^f  ^^  8hip(6).    Besides,  do  not  the  words  «by 

Company,     gj^j^  ^^  otherwise  "  point  to  a  user,  as  well  as  sale,  of  the 

ArffumenL       ship? 

Mr.  James,  Q.C. — If  they  do,  the  inference  does  not 
apply  to  the  Merchant  Shipping  Act,  1854(c),  for  in  the 
70th  section  of  that  Act  (which  corresponds  to  the  45th 
section  in  each  of  the  former  Acts)  the  words  ''  by  sale  or 
otherwise  "  do  not  occur.  The  provision  being  merely  that 
the  mortgagee  is  not  to  be  deemed  owner  *"  except  in  so  fiir 
as  may  be  necessary  for  making  the  ship  available  as  a 
security  for  the  mortgage  debt""  But,  even  under  the 
earlier  Acts,  no  notice  is  foimd,  throughout  Lord  Tenter^ 
den's  Treatise,  of  a  mortgagee  of  a  ship  having  a  right  to 
work  the  ship,  or  any  other  right,  except  by  way  of  sale. 

[Pa/rr  v.  Applebee(d)  was  also  cited.  J 

The  Vice-Chancellor  reserved  judgment,  observing,  it 
was  remarkable  that  there  did  not  appear  to  be  any  reported 
decision  upon  the  question  of  law,  which  had  been  princi- 
pally argued. 


j^  23rd     Vicb-Chancellob  Sir  W.  Page  Wood  : — 

"'^"'*'^  The  point  to  be  determined  in  this  case  is,  whether, 

under  the  circumstances  detailed  in  the  bill,  the  Plaintiffi 
are  entitled  to  restrain  the  Defendants  from  making  use  of 

(a)  2  R  &  Ad.  196.  (c)  17  &  18  Vict,  c  104. 

(b)  Abbott  on  Shipping,  pp.  41,  (d)  7  D.  M.  G.  6S5. 
42. 
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the  ahip  Taamcmicm,  by  sending  her  to  sea^  or  otherwise 
employing  her  in  their  own  service. 

Two  questions  of  some  importance  were  raised  in  the 
course  of  the  argument 

The  first  question  was,  whether,  under  the  Merchant 
Shipping  Act,  1851,  the  Defendants  being  r^;istered  as  the 
actual  owners  of  the  ship,  this  Court  can  so  far  recognise 
an  equity  in  the  Flaintifib — assuming  the  Plaintifib  to  have 
the  equity  which  they  daim — as  to  prevent  the  Defendants 
from  exercising  their  rights  as  registered  owners. 

As  I  have  come  to  the  conclusion,  upon  the  construction 
of  the  agreements  entered  into  between  the  parties,  that  the 
Plaintifi  are  not  entitled  to  the  equity  which  they  daim,  it 
is  not  necessaiy  for  me  to  determine  this  question.  But^  I 
must  observe,  that,  whenever  such  a  question  has  to  be 
decided,  it  will  be  found  that  there  are  very  material  points 
of  distinction  between  the  Merchant  Shipping  Act  of  J  854 
and  all  the  previous  Acts  relative  to  the  subject  of  merchant 
shipping,  and  that  the  powers  of  this  Court  under  the  Act 
of  1854,  are  &r  greater  than  any  it  possessed  in  this  respect 
before  that  Act  was  passed  (a). 

The  second  question  was,  whether,  assuming  the  effect  of 
the  agreements  between  the  parties  to  be  that  the  Defen- 
dants are  simply  in  the  position  of  mortgagees  of  the  ship, 
the  ship  being  a  chattel,  they  are  not  precluded  from  avail- 
ing themselves  of  the  possession  of  that  chattel,  except  by 
withholding  it  from  the  Flainti£&,  so  as  to  compel  them  to 
redeem  it  if  they  wish  to  recover  possession,  or  by  selling  it 
for  repayment  of  their  mortgage  money. 

This  question,  also,  in  the  view  I  take  of  the  construction 

(a)  See  sections  37,  43,  65,  76,  77,  81,  83,  and  100;  also  18  &  19 
Vict.  c.  91,  9.  10. 

Y  Y  2 
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of  the  agreements  between  the  parties^  it  ib  not  neceooaiy  to 

determine. 

Nevertheless,  I  cannot  help  having  a  very  Btrong  opinicm 
that  there  is  a  material  difference  between  a  contract  <A 
mortgage,  in  the  form  in  which  mortgages  are  well  known 
and  recognised  in  this  coimtry,  and  a  deposit  by  way  of 
bailment  or  pledge  for  the  purpose  of  securing  the  return 
of  a  sum  of  money. 

In  the  case  of  a  ship,  the  contract  of  mortgage^  as 
appears  from  the  early  Shipping  Acts,  was  formerly  one 
which  was  supposed  to  vest  the  entire  ownership  in  the 
mortgagee,  insomuch,  that,  previously  to  the  passing  of  the 
recent  Merchant  Shipping  Act,  the  contention  used  to  be^ 
that  not  only  mortgagees  in  possession,  but  mortgagees  who 
had  not  yet  taken  possession,  were  to  be  held  liable  in 
respect  of  contracts  entered  into  with  regard  to  the  ship. 

Then  came  the  Act  6  Geo.  4,  a  110,  which  provided  that 
the  mortgagee  should  not  be  deemed  to  be  the  owner, 
"  except  so  far  as  might  be  necessary  for  the  purpose  of 
rendering  the  ship  available  by  sale,  or  othenvise,  for  the 
payment "  of  his  debt  But  this  Act  was  held,  in  Dean  v. 
Ji*6hie(a),  to  have  been  intended  for  the  protection  of  the 
mortgagee,  and  not  in  restriction  of  his  rights.  Its  object, 
Chief  Justice  Best  observes,  "was  to  confer  a  benefit  on 
mortgagees,  by  exempting  them  from  charges  and  respon- 
sibilities to  which  they  were  before  liable.  It  does  not 
prevent  them  from  becoming  legal  owners,  or  apply  to  cases 
in  which  the  mortgagee  has  reduced  the  ship  into  pos- 
session.'' And  he  notices,  that^  on  the  contrary,  there  is,  in 
the  45th  section  of  the  Act,  an  express  proviso,  enabling 
the  moilgagee  to  take  possession  for  the  purpose  of  sale  or 
otJierwiae,  for  the  purpose  of  discharging  the  debt  due  to 


(a)  4  Bing.  45. 
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him  (a).  The  very  term  "  otherwise  "  would  seem  to  imply 
strongly  that  the  Legislature  intended  the  mortgagee  to  be 
at  liberty  to  make  the  ship  available  by  user — ^the  only 
mode  other  than  sale  by  which  he  could  do  so,  unless  it 
was  intended  to  refer  to  a  submortgage,  or  to  the  transfer 
of  a  mortgage—^  view  not  adopted  by  the  Judges  in  that 
case,  Chief  Justice  Best  considering  that  it  included  the 
actual  user  of  the  ship. 

It  is  also  familiar  law»  that  a  mortgage  of  a  mill  passes 
the  machinery ;  and  it  would  be  a  novel  proposition  in  this 
Court,  that  the  mortgagee  of  a  mill,  having  entered  into 
possession,  is  not  entitled  to  use  the  machinery,  but  must 
keep  it  unemployed,  on  account  of  the  doctrine  advanced 
in  argument,  that  he  is  a  mere  depository  of  chattels. 

This  question,  however,  is  one  upon  which  it  is  needless 
for  me  to  do  more  than  to  express  my  opinion  as  to  what 
would  have  been  the  result,  if  I  had  not  felt  satisfied  that 
I  can  determine  the  case  upon  the  agreements  themselves. 

The  agreements  are  these : — ^The  two  companies  having 
entered  into  a  contract  for  amalgamation,  which  was  ultra 
vires,  it  was  stipulated  by  the  agreement  of  September, 
1857,  that  application  should  be  made  to  Parliament  for 
powers  to  amalgamate :  and  it  was  provided  by  the  same 
agreement,  which  was  also  called  ''  a  working  agreement,^' 
that  the  Defendants  should  work  out  the  Plaintiffs'  con- 
tracts with  the  Government,  by  means  of  the  Plaintiflfe' 
stock  of  ships.  In  the  meantime,  the  Plaintiff,  being  in 
want  of  money,  and  unable  to  pay  for  the  completion  of 
the  Tdsmanian,  enter  into  the  two  agreements  of  Decem- 
ber, 1857.  By  the  first  of  these  agreements,  they  gave  the 
Defendants  the  absolute  right  to  register  themselves  as 
owners  of  that  ship,  as  soon  as  she  was  completed.  That 
is  not  altogether  an  unconunon  form  of  agreement.    There 
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1858.        have  been  instances  of  it  in  this  Court  with  reference  to 

EuROPRAN     ships  from  the  colonies,  where  persons  advancing  the  money 

&o.  requisite  for  the  ship  have  been  in  the  first  instance  the  re- 

f.  gistered  owners.   Begistration  as  absolute  owners  would  not^ 

&c.         however,  be  conclusive,  if  that  circumstance  stood  alone. 

Company,      g^^  ^^  parties  enter  into  a  collateral  agreement^  which 

JvdiimeHt,     i^xposes  on  the  Defendants  the  condition  of  holding  the 

ship  by  way  of  pledge,  contemplating,  however,  that^  though 

held  by  way  of  pledge,  some  time  is  to  elapse  before  she 

can   be   sold.      It  is  not  until  two  months  should  have 

elapsed  after  a  demand  for  payment^  that^  in  default  of 

payment^  a  sale  can  be  made  by  the  Defendants ;  and  then 

it  is  to  be  a  mere  power,  not  a  trust  for  sale. 

The  collateral  agreement  in  effect  is  this : — In  the  first 
place,  the  Plaintiflfe  agree — an  agreement  which  they  have 
broken — to  complete  the  ship  at  their  own  ezpens&  Se- 
condly, if  the  Defendants  shall  advance  any  sum  of  money 
to  complete  the  ship,  which  they  were  not  bound  to  do^ 
the  Plaintifib  agree  that  such  advance  shall  form  a  preferable 
claim  on  the  ship.  This  advance  the  Defendants  have 
made  to  the  extent  of  21,000!.,  and  have  obtained  a  pre- 
ferable claim  accordingly.  Thirdly,  the  Defendants  agrees 
that^  after  payment  of  the  advance,  if  any,  to  be  so  made 
by  them,  they  will  hold  the  ship  as  a  security  for  various 
claims,  pari  passu,  aniong  which  they  have  themselves  & 
large  claim.  Then  there  is^  fourthly,  the  provision  I  have 
already  referred  to,  that^  after  the  advances  and  claims  have 
been  payable,  and  unpaid  for  two  months  aftier  demand  in 
writing,  the  Defendants  are  to  be  entitled  to  sell  the  ship, 
and  to  pay  the  advances  and  claims  out  of  the  proceed& 
And,  fifthly,  the  Defendants  agree,  in  the  event  of  such 
sale,  to  account  for  the  balance ;  and  also,  that^  in  case  the 
advances  and  claims  are  satisfied  by  the  Plaintiffs  before  & 
sale,  they  will  reconvey  the  ship. 

In  effect,  therefore,  the  parties  contemplated  two  things; 
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la^a. 


firsts  the  possibility  of  a  redemption  before  sale  of  the  ship ; 
secondly,  the  possibility  of  the  mortgage  remaining  for  a 
considerable  time — for  two  months  at  least  after  demand 
made— outstanding  before  a  sale  of  the  ship  imder  the 
power. 


In  the  meantime,  the  ship,  according  to  the  Plaintiffs'      Judgmmu, 
contention,  would  have  to  remain  entirely  useless,  at  a 
dead  loss  to  all  parties  concerned. 

It  seems  to  me,  that  such  a  state  of  things  was  not  in  any 
way  contemplated  by  the  parties  to  the  agreements.  They 
contemplated  that  the  Defendants  should  be  placed  in  the 
position  of  owners,  subject  to  the  agreement  to  reconvey  on 
actual  payment  (of  which  there  is  not  the  slightest  chance) 
by  the  Plaintiff.  If  not  repaid,  the  Defendants  were  to 
have  a  right  to  demand  their  money ;  but  even  then,  it  is 
not  until  two  months  after  such  demand,  that  they  can 
take  steps  for  securing  themselves  by  selling  the  ship. 

In  that  state  of  things,  I  am  not  in  a  position  to  restrain 
the  Defendants  from  using  the  ship  as  they  propose.  In 
the  absence  of  firaud — and  fraud  is  not  alleged — ^they  have 
a  right  to  use  the  ship ;  and  so,  in  the  words  of  the  Act, 
"to  make  it  available  as  a  security  for  the  mortgage  debt" 
I  am  inclined  to  think  they  would  have  that  right  as 
simple  mortgagees.  I  am  clear,  that  they  have  it  under 
the  agreements  which  have  been  entered  into. 

I  must^  therefore,  refuse  the  motion;  and,  as  the  Plaintiffs' 
company  is  being  wound  up,  I  must  refuse  it  with  costs. 


Ordered  accordingly. 


CASES  IK  CHAXTCEBY. 


V.CWooD,         In  be  the  north  SHIELDS  QUAY  AND 

"'^^  IMPROVEMENTS  COMPANY; 

Lords  Jog.  ' 

,  ««* ,  DAVIDSON'S  CASE  (o). 

Ctai»  ^»     -I  N  the  year  184i9,  a  scheme  waa  projected  for  ttie  fonna' 

Wiu^ag-^    tion  of  a  quay  on  the  river  Tyne,  at  Nortk  Shidda; 

huory—Dirtc-  and  in  the  year  1851,  an  Act  was  pafised,  by  which  the 

Vir^h^ta^  Corporation  of  Tynefmmith  were  constituted  commission- 

^f^amai^   ers  to  construct  such  quay  and  approaches,  and  were  «n- 

Fraudoi^^    poworod  to  raise  money  for  that  purposa 

HegitUr, 

The  parties  who  suhscribe  tibe  tunal  si2bdcril)erd'  agreemetit  of  a  prqjected  joint  stock  oom- 
pany  become  co-contracton  with  each  other,  and  are  bound  to  each  other  by  tbe  temu  of  the 
agreement;  and  if  it  should  appear  that  there  has  been  any  special  dealing  between  two  or 
more  of  their  bodj,  tending  to  vary  the  operation  of  the  agreetnent,  the  rest  cannot  b«  affected 
by  that  circumstance,  except  so  far  as  they  are  shown  to  have  been  cognisant  of  and  to  have 
acquiesced  in  the  transaction,  so  that  their  consciences  are  bound. 

Provisional  directors  of  a  company,  to  be  incorporated  by  Act  of  Parhameni,  propoee  to 
a  contractor  that  he  shall  have  the  contract  for  the  company's  works,  provided  he  will  accept 
pa}rment  partly  in  shares,  the  number  of  shares  to  be  settled  by  the  company's  engineer,  but 
contractor  to  sign  the  subscribers'  agreement  for  a  sufficient  number  to  make  up  the  amount 
required  by  the  Standing  Orders  of  Parliament.  The  contractor  havhig  accordingly  signed  for 
620  shares  of  102.  each,  and  the  Act  having  then  been  obtained,  he  sends  in  a  tender,  which  is 
accepted  by  the  directors,  agreeing  to  execute  the  works  for  24,000/.,  to  be  paid,  as  to  3000t,  in 
shares.     The  scheme  being  abandoned  before  the  works  were  conunenced: — 

EM  (1.)  Upon  the  construction  of  the  deed,  that  the  arrangement  made  by  the  directors 
with  the  contractor  was  ultra  vires. 

(2.)  That,  if  not  a  fratd  on  the  Standing  Orders  of  the  House  of  Lordft  (as  to  which  {iMre}, 
it  was  void  as  against  such  of  the  parties  subsoribing  the  deed  as  were  not  privy  to  it. 

(3.)  That  the  circumstance  of  the  contractor  having  signed  the  deed  last  but  one,  the  last 
subscriber  being  privy  to  the  arrangement,  did  not  alter  the  rights  of  those  sabsciib^  to  tb« 
deed  who  were  not  privy  to  it 

(^4.)  That,  as  no  call  had  been  made,  nor  any  thing  done  to  call  the  attention  of  the  sub- 
scribers to  the  number  of  shares  for  which  any  subscriber  was  registered,  the  circumstance  of 
the  contractor  having  been  registered  for  nearly  four  years  as  the  holder  of  only  ten  shares,  did 
not  preclude  the  company  from  insisting  that  he  was  liable  for  the  whole  620. 

EM,  therefore,  that  (whatever  equity  the  contractor  might  have  against  the  directors),  is 
against  the  company,  he  must  be  included  in  the  list  of  contributories  for  the  entire  number  of 
shares  for  which  he  had  signed  the  deed. 

CoiU — Joint  Stock  Companies  Winding-t^  Acts. 

A  shareholder,  who  has  failed  before  the  Chief  Clerk  in  an  attempt  to  have  his  name  re- 
moved from  the  list  of  contributories,  and  ac^oums  the  question  into  Court,  if  he  fails  on  tbe 
hearing  in  Court,  pays  all  the  costs  of  that  hearing. 

(a)  Report  delayed  for  want  of  papers. 
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The  oommisnoiiero  beixxg  unable  to  raise  the  money,  the 
^jeot  was  dropped  until  the  year  1863,  when  it  wae  pro* 
poeed  to  form  a  joint-^took  company  to  take  a  transfer  of 
the  Oommissioners'  Act  of  1851,  and  to  proride  the  re*- 
quisite  capital  by  means  of  shares. 

A  negotiation  was  then  opened  on  behalf  of  the  provi- 
sional directors  of  the  projected  company  with  Mr.  David- 
son,  a  contractor,  by  which,  according  to  the  affidavits  filed 
on  behalf  of  that  gentleman,  it  was  proposed  that  Mr. 
Davidson  should  have  the  contract  for  the  works  to  be 
executed,  provided  he  would  accept  payment  of  the  amoimt 
of  his  contract  partly  in  money,  and  partly  in  shares  in  the 
company;  that  the  number  of  shares  to  be  ultimately 
taken  by  him,  should  be  settled  by  the  company's  engineer, 
when  the  amount  of  the  contract  was  ascertained ;  but  that 
in  the  meanwhile  Mr.  Davidson  should  sign  the  subscribers' 
agreement  for  a  sufficient  number  of  shares  to  enable  the 
company  to  make  up  the  amount  required  by  the  Standing 
Orders  of  Parliament  before  their  bill  could  be  introduced. 


1858. 
Imiub 

KOBTH 

Shiblds 
&e. 

COMPAMT; 

Payidsom's 
Casb. 


This  proposal  was  accepted  by  Mr.  Davidson. 

The  subscribers'  agreement  bore  date  the  15th  of  De- 
cember, 1853.  It  purported  to  be  made  between  aU  the 
subscribers  thereto  of  the  one  part,  and  a  covenantee  on 
the  part  of  the  company,  of  the  other  part ;  and  thereby, 
afler  reciting  that  a  certain  number  of  persons  had  formed 
themselves  into  a  company,  called  the  North  Shields  Quay 
Compa/ny,  for  the  purpose  of  accepting  a  transfer  of  certain 
powers  Under  the  Act  of  185 1 ;  and  that  the  parties  thereto 
of  the  first  part  had  respectively  agreed  to  subscribe  for 
the  number  of  shares  in  the  company  set  opposite  to  their 
respective  names  at  the  foot  of  the  deed,  and  to  enter  into 
the  agreements  thereinafter  contained, — the  parties  of  the 
first  part  stipulated  that  the  capital  of  the  company  should 
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consist  of  21,0002.,  divided  into  2100  aharee  of  102.  eadi; 
and  (by  the  9th  clause  of  the  deed),  that^  until  an  Act  or 
Acts  should  be  obtained  for  the  incorporation  of  the  codh 
pany,  provisional  directors  should  control  the  fonds^  and 
manage  the  business  of  the  company,  in  such  a  manner 
and  subject  to  such  rules  and  regulations  as  they  might 
think  expedient,  with  power  to  increase  or  reduce  the 
capital  of  the  company,  and  to  enter  into  contracts  for  any 
purpose  whatever  in  the  name  and  on  behalf  of  the  com- 
pany ;  but  all  contracts  so  entered  into  not  being  contracts 
for  services,  or  making  surveys,  or  for  the  performance  oi 
aots  necessary  for  attaining  such  Act  or  Acts  of  Parliament 
as  aforesaid,  should  be  made  conditionally  upon  such  Act  or 
Acts  of  Parliament  being  obtained ;  and  the  directors  might 
exercise  all  the  powers  thereby  given  them,  although  the 
whole  amount  of  the  proposed  capital  might  not  have  been 
subscribed  prior  to  the  obtaining  of  an  Act  or  Acts  of  Par- 
liament And  lastly,  "  that  each  of  the  several  persons 
parties  thereto  of  the  first  part  respectively,  his  or  her 
heirs,  executors,  or  administrators,  would  well  and  truly 
pay  the  amount  subscribed  by  each  of  them  respectively, 
or  such  part  thereof  as  should  not  have  been  paid  by  them 
respectively  at  the  date  of  their  respective  signatures  to 
the  deed,  in  such  sums  and  at  such  places  and  times  as 
should  be  required  by  any  Act  or  Acts  to  be  applied  for  as 
aforesaid." 


This  deed  was  signed  by  twelve  persons  for  1575  shares, 
representing  15,7502.,  or  three-fo\irths  of  the  proposed 
capital,  Mr.  Davidson  signing  for  620  of  such  shares,  re- 
presenting 62002.  Mr.  Davidson's  name  stood  as  the 
eleventh  upon  the  deed,  the  twelfth  being  that  of  a  gen- 
tleman who  was  cognisant,  when  he  signed,  of  the  n^o* 
tiation  between  Mr.  Davidson  and  the  provisional  directcHS 
of  the  company.  Of  the  remaining  ten,  five  were  not 
shown  to  have  been  aware  of  that  negotiation.  . 
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The  ^company  obtained  their  Act  on  the  Slat  of  July, 
1854.  By  the  3rd  section  of  this  Act,  it  was  enacted, 
that  several  persons  there  named,  and  all  others  who  had 
then  already  subscribed  or  should  thereafter  subscribe  to 
the  undertaking,  should  be  united  into  a  company  for  the 
purposes  of  the  Act  The  Act  incorporated  the  Companies 
Clauses  Consolidation  Act 


185S. 


The  register  of  shareholders  was  sealed  on  the  23rd  of 
August,  1854,  at  what  purported  to  be  the  first  ordinary 
half  yearly  general  meeting  of  the  company,  but  which 
was,  in  fact  attended  by  only  one  shareholder  having  two 
proxiea 

Mr.  Davidaon  was  upon  the  register  as  the  holder 
of  ten  shares  only. 


On  the  23rd  of  December,  1854,  Mr.  Davidaon,  at  the 
request  of  the  directors,  sent  in  a  tender,  by  which  he  pro^ 
posed  to  execute  the  works  for  24,0002.,  and  to  accept 
30002.  of  that  amount  in  shares  pro  rat&  as  the  works 
proceeded,  to  be  paid  monthly  upon  the  certificate  of  the 
company's  engineer.  This  tender  was  accepted,  but  Mr. 
Davidson  was  never  required  to  act  upon  it  The  com- 
pany, being  unable  to  raise  the  remainder  of  their  pro- 
jected capital,  abandoned  their  undertaking ;  and  in  1857» 
an  order  was  made  for  winding  up  their  affiiirs. 

The  official  manager  included  Mr.  Davidaon  in  his  list 
of  contributories  for  the  whole  of  the  620  shares ;  and  in 
settling  the  list  in  chambers,  the  Chief  Clerk  was  of  opinion 
that  Mr.  Davidaon  should  be  included  in  the  list  for  the 
whole  of  that  number;  but,  at  the  request  of  the  latter,  the 
case  was  adjourned  into  Court 
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1858.  Mr.  RcU,  Q.C.,  and   Mr.  RooAurgh,  for  the  official 

manager,  now  moved  that  Mr.  Davidson's  name  might  be 
included  in  the  list  of  oontribotories  for  all  the  620  shares; 
upon  the  ground  that  he  had  signed  the  subecribeiB'  agree- 
ment for  the  whole  of  that  number. 

jiijiMiMf  Mr.  Daniel,  Q.C.,  and  Mr.  Rogers,  on  behalf  of  Mr. 

Davidson,  contended  that  he  was  not  liable  to  be  placed  on 
{he  list  of  oontiibutories  in  respect  of  any  of  the  shares  in 
question* 

It  is  true,  he  signed  the  deed,  but  he  was  relieved  firom 
the  liability  which  he  would  otherwise  have  incurred  by  so 
doing,  by  the  arrangement  between  himself  and  the  direc- 
tors, which  amoimted  in  effect  to  this,  that  he  should  take 
only  so  many  shares  as  might  be  necessary  for  the  purpose 
of  his  contract ;  and  as  the  contract  had  been  abandoned 
by  the  company,  the  liability  of  the  contractor  was  at 
an  end. 

That  arrangement  did  not  infringe  the  Standing  Orders 
of  the  House  of  Lords,  for  the  same  amount  would  be  contii* 
buted  in  labour  which  those  Orders  required  to  be  contribut- 
ed in  money;  nor  did  it  affect  any  of  those  who  joined  with 
Mr.  Davidson  in  signing  the  subscribers'  agreement^  since 
his  name  stood  last  but  one  upon  the  deed,  the  subscriber 
who  signed  afler  him  being  one  of  those  who  were  cogmsaot 
of  the  arrangement  between  Mr.  Davidson  and  the  di- 
rectors. 


That  the  provisional  directors  had  power  to  enter  into 
such  an  arrangement  before  the  passing  of  their  Act^  is 
dear  from  the  9th  section  of  the  subscribers'  agreement^ 
from  which  it  is  apparent  that  they  were  the  proper  parties 
to  determine  the  proportions  in  which  the  contractor  was  to 
be  paid  in  money  and  in  shares  respectively,  and  how  many 
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shares  he  was  to  take.  And  hare  that  arrangement  had 
been  ratified  by  them  as  directors  since  the  pasang  of 
the  Act 

Besides,  even  if  the  directors,  in  entering  into  this 
arrangement  with  Mr.  Davidson^  exceeded  their  powers  as 
directors,  still  they  represented  the  entire  company,  and 
acted  as  the  agents  of  the  entire  company,  which  could  . 
only  act  through  their  instrumentality.  The  interests  of 
society  require  that  representations  and  arrangements  made 
by  directors  should  bind  the  entire  corporation  on  whose 
behalf  they  act:  The  National  Exchxinge  Company  of 
Glasgow  v.  Drew  (a). 

Here  the  actual  contract  wqa,  that  Mr.  Davidson  should 
take  only  so  many  shares  as  the  company^s  own  engineer 
should  think  reasonable.  He  could  not  have  insisted  on 
being  placed  on  the  register  for  more,  and,  if  so,  the  com- 
pany cannot  have  the  correlative  right  of  placing  him  there 
for  more. 

Assuming,  however,  that  the  company  had  formerly 
a  right  to  insist  that  Mr.  Davidson  ought  to  be  registered 
for  all  the  620  shares,  they  have  lost  that  right  by  their 
own  laches,  and  the  utmost  for  which  he  can  be  held  liable 
is  the  ten  shares  for  which  his  name  appears  on  the  re^ster 
of  the  company.  It  is  now  nearly  ten  years  since  that 
roister  was  completed  and  sealed.  During  the  whole  of 
that  period  it  has  been  open  to  inspection  by  all  the  share- 
holdersL  They  must  be  taken  to  have  known  its  contents, 
and,  having  acquiesced  in  Mr.  Davidson  being  there  re- 
gistered for  ten  shares  only,  it  is  now  too  late  for  them  to 
insist  on  having  him  registered  for  the  remainder  of  the 
620  shares.     Had  they  insisted  on  this  right  earlier,  it 
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(a)  2  Maeq.  H.  L.  C.  103,  120. 
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would  have  been  competent  to  Mr.  Davidson  to  transfer 
his  shares,  and  thus  relieve  himself  from  the  liabilities  with 
which  it  is  now  attempted  to  fix  him. 

[The  following  cases  were  also  cited :  Preston  v.  The 
Orand  CoUier  Dock  Company  (a),  Ma/ngles  v.  The  Grand 
CoUierDock  Com/pa/wyQ)\  Kidwelly  Canal  Company  y. 
Bahy(c),  In  re  The  Marylebone  BamJcvng  Company; 
Davidson's  case{d),  EMs  case(e),  and  WiUiams  v. 
Pa^eif).] 


A  reply  was  not  heard. 


I 

I 


jm^hmnk.     Vicb-Chancellor  Sir  W.  Page  Wood  : — 

Both  upon  principle  and  upon  the  authorities  Mr.  Davidr 
son  must  be  held  liable  for  that  which  he  has  boimd  him- 
self to  do  by  the  subscribers^  agreement 

[Hia  Honour  stated  the  effect  of  the  subscribers'  agree- 
ment as  above,  and  proceeded.] 

With  reference  to  the  covenant  by  which  the  subecrib^ 
bind  themselves  to  pay  the  amount  subscribed  by  each  ol 
them  respectively,  in  such  sums  and  at  such  places  and 
times  as  shall  be  required  by  any  Act  or  Acts  to  be  applied 
for  as  therein  mentioned,  I  apprehend  the  true  oonstructioi 
is,  that  they  will  pay  such  sums  of  money,  in  respect  oj 
calls  and  the  like,  as  shall  be  required  by  the  Act  which  if 
to  be  applied  for.  That  Act  incorporated  the  usual  Com- 
panies Clauses  Act^  which  gives  the  directors  the  power  oi 
appointing  the  time  and  place  at  which  calls  shall  be  mada 


(a)  S  Railw.  Ca.  S3d. 
{h)  Id.  359. 
(r)  2  Price,  M, 


(<0  3  De  G.  &  Sm.  21. 
(0  1  Sim.  N.  S.  389 
(/)  4  Jut.  N.  S. 
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The  e£Fect,  therefore,  of  the  covenant  is,  that  the  subscribers        1858. 
will  pay  all  the  calls  according  to  the  usual  mode  pre- 
scribed by  the  Companies  Clauses  Act 

The  subscribers'  agreement  was  signed  by  some  five 
persons  besides  those  who  are  shown  to  have  been  more 
immediately  concerned  in  the  transactions  to  which  I  am     jwi^meiu. 
about  to  advert 


When  an  agreement  of  this  kind  is  signed,  the  parties 
signing  it  become  co-contractors  with  each  other,  and  are 
bound  to  each  other  by  the  terms  of  the  agreement;  and  if 
it  should  appear  that  there  has  been  any  special  dealing 
between  two  or  more  of  their  body,  tending  to  vary  the 
operation  of  the  agreement,  the  rest  cannot  be  affected  by 
that  circumstance,  except  so  far  as  they  are  shown  to  have 
been  cognisant  of  and  to  have  acquiesced  in  the  transaction, 
so  that  their  consciences  are  bound.  As  regards  all  those 
who  have  not  assented  to  the  transaction,  and  whose  con- 
sciences are  not  so  bound,  the  agreement  will  stand  in  its 
entirety. 

In  the  present  case,  Mr.  Davidson  admits  that  he  has 
executed  an  agreement,  by  which  ostensibly  he  binds  him- 
self to  take  620  shares,  and  to  pay  the  -calls  thereon  at  the 
time  and  in  the  manner  prescribed  by  the  Act  of  Parlia- 
ment; but  his  contention  is,  that  he  is  relieved  firom  that 
obligation  by  reason  of  an  arrangement  previously  entered 
into  between  himself  and  some  of  his  co-contractors,  who 
were  provisional  directors  of  the  company,  to  the  effsct  that 
he  should  work  out  the  amount  of  his  shares  instead  of 
paying  the  calls  according  to  his  covenant;  and,  further, 
that  the  mention  of  620  shares  was  merely  provisional,  the 
real  arrangement  between  himself  and  the  directors  being, 
that  he  was  to  take  only  so  many  shares  as  should  be 
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1658.  eettled  hj  the  oompanjr^s  enginaer,  when  ilie  attotmt  of 
the  ocHitract  should  be  afloertained,  the  ahaiee  ao  taken 
having  to  be  paid  for  by  him  in  work,  and  not  in  money. 

The  question  is,  whether,  by  rirtue  of  their  powers  as 
proyisional  direct(»«,  or  otiierwise,  the  perscms  with  whom 
Jvdffment  ^^^  arrangement  is  alhdged  to  have  been  entered  into,  had 
authority  to  introduce  into  the  contract^  whidli  I  must  look 
for  within  the  four  comers  of  the  subscribers'  agreement^ 
a  stipulation  such  as  that  whidi  I  have  described. 

It  was  argued,  th«t  the  agreement  on  idiich  Mr.  JDomd- 
9on  relies,  would  not  be  a  fraud  upon  the  Standing  Orden 
of  the  House  of  Lords,  inasmuch  as  the  amount  ^rfudi 
those  Orders  reqidre  to  be  subscribed  for  in  the  diape  of 
capital,  before  the  House  will  sanction  an  undertaking  cf 
this  nature,  would  be  fiiUy  made  up  in  the  form  of  labooc 
To  this  there  is  an  obvious  answer :  that  the  anrangement 
on  which  Mr.  Damdson  insists,  is  not  an  abeohite  atipnlir 
tion  on  his  part  to  do  62002.  worth  of  work,  but  only  to  do 
so  much  work  as  might  be  required  to  carry  out  the  con- 
tract. Whether  that  answer  is  su£Scient,  I  will  not  stay  to 
inquire,  for  this  is  not  the  pressing  peart  of  the  i 


The  really  pressing  part  of  the  ease  is,  the  e£Eect  of  the 
aUeged  arrangement  between  Mr.  Datndaon  and  the  pro- 
visional directors  upon  such  of  his  oo-oontractors  under  the 
subscribers^  agreement  as  are  not  shown  to  have  been  cog- 
nisant of  tliat  arrangement.  They  ogn  the  subacribeiB' 
agreement  in  the  faith  that  every  other  person  by  whom 
it  is  signed,  is  to  be  bound  as  mudi  as  themselves  to  cany 
all  its  provisions  into  effect,  mode  et  form^  as  e^quressed  in 
the  deed.  As  to  several  of  them,  this  circumstance  is  de- 
posed to  upon  their  oath,  although  I  do  not  think  it  ma- 
terial it  should  be  so,  because  the  onus  is  on  Mr.  Davidson 
to  show  the  contrary. 
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In  reference  to  this  part  of  the  case,  it  was  argued,  that 
Mr.  Davidson,  by  signing  the  deed,  has  misled  no  one, 
since  his  name  stands  last  but  one  on  the  deed,  the  last 
signature  being  that  of  a  gentleman  who  appears  to  have 
been  cognisant  of  the  transaction  between  Mr.  Davidson 
and  the  directors.  But  to  that  argument  the  answer  is 
plain :  all  the  subscribers  to  the  deed  who  knew  that  an 
application  was  about  to  be  made  for  an  Act  of  Parliament, 
must  be  taken  to  have  known  that  such  an  Act  could  not 
be  obtained,  unless  the  full  amount  of  capital  required  by 
the  Standing  Orders  of  Parliament  were  previously  sub- 
scribed for.  They  knew  that  Mr.  Davidson  was  a  sub- 
scriber for  the  620  shares,  and  they  must  of  course  have 
known  that  it  would  be  useless  to  apply  for  their  Act,  if 
Mr.  Davidson  were  not  bound  by  the  deed  With  that 
knowledge,  they  did  apply  for  an  Act  of  Parliament ;  and 
I  must  take  them  to  have  done  so  upon  the  faith  of  his 
signature,  which  nearly  completed  the  amount  requisite  for 
effectually  carrying  out  the  works.  That  being  so,  I  am 
entitled  to  say  on  their  behalf, — ^they  being  absent  parties 
throughout  the  whole  of  this  inquiry,  and  only  represented 
by  the  official  manager, — that  they  are  not  bound  by  the 
arrangement  entered  into  by  the  directors  with  Mr.  David- 
son. The  directors  had  no  power,  under  the  9th  clause  of 
the  subscribers'  agreement,  to  release  any  subscriber  to 
that  deed  from  the  contract  into  which  he  had  entered  by 
signing  it,  or  to  arrange  with  Mr.  Davidson,  that,  instead 
of  paying  for  his  shares  in  the  mode  prescribed  by  the 
deed,  he  should  pay  for  them  in  some  other  mode,  namely, 
by  work  to  be  done  by  him  as  contractor; — still  less  were 
they  empowered  by  that  clause  to  stipulate,  that  if  they  did 
not  take  out  the  value  of  his  shares  in  work,  he  should  be 
released  from  them  altogether. 


185S. 
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The  case,  as  it  stands  on  the  subscribers'  agreement,  seems 
to  me  too  clear  for  argument     And  I  apprehend  that  the 
VOL.  IV.  z  z 
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decision  of  the  House  of  Lords  in  The  National  Exchange 
Compcmy  of  Glasgow  v.  Drew  (a)  can  hare  no  bearii^ 
npon  it  In  that  case,  the  directors  of  a  company  baying 
made  certain  representations  to  the  public  at  large,  the 
general  body  of  the  shareholders  were  held  to  be  bound. 
It  is  satisfactory  to  find  an  authority  of  that  description; 
and  it  is  earnestly  to  be  hoped  that  some  rational  system 
will  ere  long  be  established,  by  which  companies  will  be 
held  to  make  good  their  engagements.  But  that  dedsioii 
has  no  application  to  a  case  like  the  present  Here,  no  re- 
presentation has  been  made,  or  act  done,  by  the  company  or 
by  its  directors,  with  reference  to  third  persons.  The  ques- 
tion is  simply,  whether  a  gentleman,  who  has  deliberately 
entered  into  a  certain  contract  with  others,  without  disdos- 
ing  to  them  another  and  distinct  arrangement  into  which  he 
has  entered,  and  by  which  their  rights  tmder  the  contract 
are  materially  affected,  is  at  liberty  to  insist  on  that  distinct 
arrangement,  in  order  to  avoid  the  effect  of  his  contract 
Clearly  it  was  the  duty  of  Mr.  Davidson,  if  he  meant  to 
insist  upon  any  such  arrangement  as  the  present,  to  inform 
all  his  co-contractors  of  the*  actual  state  of  things ;  and, 
as  they  were  pursuing  the  undertaking  upon  the  £Edtb  <^ 
his  signature,  to  state  distinctly  that  his  signature  did  not 
mean  anything  like  what  they  supposed  it  to  mean,  bat 
something  entirely  different^  by  reason  of  a  private  arrange^ 
ment  between  himself  and  the  directors  of  the  company. 


The  next  question  is,  whether  the  Act  of  Parliament 
places  the  case  in  a  different  position  firom  that  in  which 
it  would  stand  if  it  rested  simply  on  the  deed. 

The  Act  directs,  by  the  Srd  section,  that  certain  persoDB 
there  named,  including  some  who  signed  the  deed,  and  aO 
others  who  had  then  already  subscribed,  or  should  there- 


(«)  2  Macq.  H.  L.  Ca.  103,  120. 
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after  subscribe  to  the  undertaking,  should  be  united  into  a 
company  for  the  purposes  of  the  Act  Then  it  incorporates 
the  Companies  Clauses  Consolidation  Act,  which,  by  its  8th 
section,  enacts  "that  every  person  who  shall  have  sub- 
scribed the  prescribed  sum  or  upwards  to  the  capital  of  the 
company,  or  shall  otherwise  have  become  entitled  to  a 
share  in  the  company,  and  whose  name  shall  have  been 
entered  on  the  register  of  shareholders,  shall  be  deemed  a 
shareholder  of  the  company/'  No  doubt  the  effect  of  that 
section  is,  that  the  person's  name  must  be  entered  on  the 
shareholders'  list  before  he  can  sue  or  be  sued.  I  am  not 
aware  whether  that  has  ever  been  actually  held  with  re- 
ference to  an  original  shareholder,  but  in  The  Newry  and 
EnniskiUen  Railway  Company  v.  Edmunds  (a),  it  was 
so  held  with  reference  to  a  transferee  of  shares ;  and  doubt- 
le^  it  would  be  very  imprudent  to  bring  an  action  before 
the  person's  name  is  entered  on  the  register  of  share- 
holders. But  the  mere  circumstance  of  registration  or 
non-registration  does  not  vary  the  rights  of  the  parties. 
Every  co-contractor  upon  the  subscription  contract  has  a 
right  to  say  it  was  upon  the  faith  of  the  capital  being 
found  in  the  manner  prescribed  by  that  deed,  that  he  con- 
cmrred  in  the  undertaking,  and  to  insist  that  every  person 
who  has  signed  the  deed  has  become  liable  as  a  share- 
holder to  the  full  amount  of  the  shares  for  which  he  has 
signed,  and  should  be  placed  on  the  register  of  shareholders 
accordingly. 


1858. 


JudgmetU. 


It  was  argued  that  Mr.  Davidson  could  not  have  in- 
sisted upon  being  placed  on  the  roister  of  shareholders. 
But  assuming  that  to  be  the  case,  I  do  not  know  that  it 
would  follow  as  a  correlative  proposition,  that  the  company 
would  not  have  a  right  to  place  him  on  the  register ;  he 
might  have  so  conducted  himself  as  to  prevent  him  from 


(a)  5  RaUw.  Ca.  275. 
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insisting,  as  against  the  directors,  upon  being  placed  on 
the  register ;  while,  on  the  other  hand,  the  company,  as  a 
body,  would  not  be  bound,  at  his  request,  to  release  him 
from  liability. 

Independently  of  that,  I  take  it  that  the  true  result  of  his 
dealings  with  the  directors  was  not  to  preclude  him  from 
insisting  upon  being  placed  upon  the  register ;  and*ihat  he 
was  as  much  entitled  to  insist  upon  being  placed  on  the 
register,  as  the  company  were  entitled  to  insist  on  having 
him  placed  there.  But  the  question,  what  equities  would 
affect  his  shares  when  he  was  on  the  register,  would  be  a 
question  between  him  and  the  directors  with  whom  be 
entered  into  the  arrangement 

The  next  question  raised  was,  as  to  the  effect  of  the  pro- 
ceedings which  took  place  on  the  part  of  the  directon; 
after  the  company  was  formed.  As  to  this,  it  appears  to 
me,  that  the  directors  had  no  more  power,  after  the  company 
was  formed  than  they  had  before,  to  say  that  Mr.  Davidson 
should  be  released  from  any  portion  of  the  620  shares  for 
which  he  subscribed.  It  might  possibly  have  been  open 
to  them  to  agree  with  him,  that,  as  to  the  300  of  his  620 
shares,  whenever  a  call  was  made,  they  would  set  off  the 
amount  of  the  call  against  work  done  by  him,  so  as  to 
entitle  him  to  say,  eventually,  that  those  shares  had  been 
fully  paid  up.  But  it  was  not  open  to  them  to  do  what 
their  agreement  in  effect  amounts  to,  namely,  to  cancel 
so  many  of  the  company's  shares,  and  to  reduce  the  entire 
number  of  the  company's  shares  by  that  amount  That 
was  an  act  entirely  beyond  their  powera  All  they  had 
power  to  do  after  the  Act  was  passed,  was  to  place  the  sub- 
scribers' names  upon  the  register  according  to  the  number 
of  shares  for  which  they  subscribed.  He  would  then  have 
had  an  opportunity  of  selling  his  shares.  The  transferee 
might  have  been  insolvent ;  but  that  the  company  would 


CASES  IN  CHANCERY. 


701 


not  have  been  able  to  help.  They  woidd  have  had  a  share- 
holder upon  the  register  against  whom  they  would  be  en- 
titled to  proceed,  whatever  might  be  the  result  of  such 
procedure ;  and  that  is  all  to  which  they  would  have  been 
entitled. 

It  was  argued,  that  calls  could  not  have  been  made  upon 
the  620  shares,  because  Mr.  Davidson  was  not  registered 
as  the  proprietor  of  them.  It  may  well  be  held, — although 
I  do  not  think  the  point  has  yet  been  determined, — that  an 
original  shareholder  cannot  be  sued  until  he  has  been  re- 
gistered. But  it  is  equally  certain,  that  the  register  of 
shareholders  is  not  conclusive  evidence  as  to  who  are,  and 
who  are  not,  contaributories.  The  Court  can  put  those  on 
the  list  of  contributories  who  are  not  registered  as  share- 
holders, and  can  strike  out  from  the  list  of  contributories 
those  who  are  so  registered.  The  register  is  prima  facie 
evidence  with  which  those  should  be  armed  who  seek  to 
make  a  person  liable  as  a  contributory;  but  when  the 
question  comes  to  be  considered,  whether  Mr.  Davidson's 
name  ought  not  to  be  upon  the  list  of  contributories,  it 
appears  to  me  that  the  company  were  clearly  entitled  to 
say,  that  he  ought  to  be  registered  for  the  whole  of  the  620 
shares ;  and,  under  the  Winding-up  Acts,  it  must  be  taken 
as  if  he  had  been  so  registered,  and  he  must  be  considered 
as  a  bona  fide  shareholder  of  the  company. 


1858. 


It  was  then  argued,  that,  whatever  right  the  company 
may  formerly  have  had  to  insist  that  Mr.  Davidson  ought 
to  be  registered  for  the  whole  of  the  620  shares^  that  right 
has  since  been  forfeited,  inasmuch  as  it  is  now  nearly  four 
years  since  the  register  of  shareholders  was  made  out,  in 
which  Mr.  Davidson  was  registered  as  the  proprietor  of 
only  ten  shares  out  of  the  620.  During  the  whole  of 
those  four  years,  it  is  said  the  register  was  open  to  in- 
spection by  all  the  shareholders ;  they  ought  and  must  be 
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taken  to  bave  seen  it ;  and  having  stood  by  for  so  long  a 
period,  it  is  now  too  late  for  tbem  to  insist  on  their  right 
to  have  Mr.  Davidson  registered  for  the  remainder  of  the 
shares  for  which  he  subscribed. 

It  does  not  appear  to  me  that  anything  has  passed  to 
raise  an  equity  of  that  description  against  the  general  body 
of  shareholders.  What  actually  happened  was  as  fol- 
lows : — ^A  general  meeting  was  summoned  pursuant  to  the 
Act,  at  which  every  shareholder  no  doubt  was  invited  to 
attend,  and  might  have  attended.  That  meeting  was,  in 
fact,  attended  by  a  single  shareholder  only.  As  he  held 
the  proxies  of  two  other  shareholders,  it  was  considered  to 
have  been  a  vaUd  meeting.  Whether  that  state  of  circum- 
stances satisfied  the  provision  of  the  Act  of  Parliament^ 
which  requires  the  attendance  of  three  shareholders  to 
constitute  a  valid  meeting,  I  do  not  stay  to  inquira  The 
single  shareholder,  armed  with  the  two  proxies,  having  voted 
hi8  own  salaiy,  and  that  of  other  members  of  the  company, 
I  doubt  not  to  his  own  satisfaction,  proceeded  to  set  tiie 
company's  seal  to  a  list  of  shareholders,  on  which  Mr. 
Davidson  is  entered  as  the  proprietor  of  ten  sharea  It 
appears  that  no  call  has  been  made  since  the  Act  was  passed. 
No  works  have  been  executed,  nor  has  anything  been  done, 
to  direct  the  attention  of  any  shareholder,  directly  or  in- 
directly, to '  the  position  of  himself  or  any  other  share- 
holder, with  reference  to  the  number  of  shares  for  which 
he  was  entered  on  the  register.  Any  observations,  there- 
fore, which  might  have  been  made,  if  the  attention  of  the 
shareholders  had  been  directed  to  the  actual  state  of  the 
register,  are  inapplicabla  I  apprehend  that  the  mere  cir- 
cumstance of  one  or  more  shareholders  putting  down, 
contrary  to  their  duty,  ten  shares  for  a  person  who  has 
subscribed  for  620,  cannot  he  held  to  be  binding  upon 
absent  shareholders,  who  have  no  knowledge  of  the  taransao- 
tion ;  and  who,  if  present,  would  not  have  bad  any  authority 
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to  bind  a  single  abeent  shareholder  to  such  a  transaction.  i858. 
If  every  shareholder  except  one  had  been  present  at  a 
meeting  held  for  this  purpose,  and  had  chosen  to  put  down 
Mr.  Davidson  for  ten  shares,  when  he  had  subscribed  for 
620,  the  attempt,  on  their  part,  to  release  him  from  the 
rest  of  his  engagement,  would  have  been  clearly  ultra 

vires.  Judgment 


As  to  the  argument,  that,  not  being  on  the  list  for  the 
residue  of  the  620  shares,  he  was  precluded  from  dealing 
with  them  as  he  might  otherwise  have  done,  the  laches 
were  all  his  own.  He  might  have  come  forward  at  any 
time,  demanding  to  be  put  upon  the  list  for  the  whole  of 
the  620  sharea 

It  appears  to  me,  that  his  co-contractors  have  a  perfect 
right  to  say,  that  they  are  not  to  be  boimd  by  any  transac- 
tion which  took  place  ultra  vires  on  the  part  of  any  other 
member  of  the  company ;  and,  therefore,  however  unfor- 
tunate the  result  may  be,  and  whatever  equity  Mr.  David- 
son  may  have  against  those  who  led  him  into  his  present 
difficulty,  he  has  no  right,  as  against  the  company,  to  say 
that  he  is  not  the  holder  of  all  the  shares  for  which  he  sub- 
scribed the  deed. 

His  name,  therefore,  will  remain  on  the  list  for  tiie  620 
shares. 


Mr.  Roxburgh  asked  for  the  costs  of  the  application, 
upon  the  ground  that  it  had  been  adjourned  into  Court  at 
the  request  of  Mr.  Davidson. 

The  Vicb-Chancellor. — Wherever  there  has  been  the 
additional  expense  of  a  second  hearing  at  the  request  of  a 
shareholder  seeking  to  have  his  name  removed  from  the 
list  of  oontributories,  and  the  shareholder  has  failed,  I  have 
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18^8.  ordered  him  to  pay  the  oosts  of  the  second  hearing ;  and  for 
this  reason  : — ^the  Chief  Clerk  has  no  power  to  decide  any 
of  these  questions ;  and  the  parties  are  always  invited, 
before  they  enter  into  a  discussion  of  the  kind,  to  state 
whether  they  wish  for  the  presence  of  the  judga  If  they 
decline,  and  choose  to  go  on  before  the  Chief  Clerk,  they 
Judgmaii,  take  the  chance  of  a  second  hearing  being  necessary ;  and 
if  they  fail  on  a  second  hearing,  they  are  the  persons  who 
ought  to  suffer. 


L0BD8  Jus- 
tices. 

AprU  19a. 


On  appeal  to  the  L0BD8  JUSTICES^  the  foregoing  decision 
was  affirmed. 


JwmtUk, 

East  India 
Stock—a  ^4 
Wai  4,  c  85— 
"Gavermnentor 
Parliamentary 
Stock  or  Fund"* 

— ''  Foreign 
Stock  or  FundT 

While  the  Act 
3  &  4  WiU.  4, 
c  85,  for  the 
regulation  of 
the  East  India 
Company's 
Charter,  was 
in  force,  the 
capital  stock  of 
the  company 
•was  not  "  a 
Government  or 
Parliamentary 
stock  or  fimd," 
nor  was  it  **  a 
foreign  stock 
orfrmd." 


BROWN  V.  BROWN. 

Thomas  BRO  WN,  by  his  wiU,  in  1 842,  bequeathed  aU 
the  moneys  to  which  he  might  be  entitled  at  his  death  in 
the  hands  of  his  bankers,  "  and  all  the  sums  in  the  GoTem- 
ment  or  Parliamentary  stocks  or  funds,  or  any  foreign  stocks 
or  funds,''  and  all  moneys  whatsoever  due  to  him  on  mort- 
gage, bond,  or  simple  contract,  and  all  debts  owing  to  him  on 
any  accoimt,  and  all  arrears  of  rent  which  might  be  due  to 
him  at  his  death,  subject  to  the  payment  of  debts  and 
legacies,  upon  trusts  for  the  benefit  of  his  wife,  the  Defen- 
dant barah  Brown,  during  her  life,  and,  after  her  decease, 
upon  certain  trusts  under  which,  in  the  events  which  hap- 
pened, the  Plaintiffs  became  entitled  absolutely.  He  then 
bequeathed  all  his  ready  money  in  his  dwelling-houses^  and 
all  his  household  goods  and  furniture,  and  all  the  rest^ 
residue,  and  remainder  of  his  personal  estate  and  effects  to 
his  wife  absolutely. 


CASES  IN  CHANCERY. 
The  testator  died  in  1852. 

The  testator  had,  at  his  decease,  amongst  other  stocks 
and  funds,  a  sum  of  3000Z.  East  India  stock.  And  the 
principal  question  discussed  at  the  hearing  of  the  cause 
was,  whether  that  sum  formed  part  of  the  property  com- 
prised in  the  specilSc  bequest  under  which  the  Plaintifis 
were  interested  in  remainder  expectant  on  the  determination 
of  the  Defendant's  life  interest  therein,  or  whether  it  formed 
part  of  the  residue  by  the  will  bequeathed  to  the  Defen- 
dant absolutely. 
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Mr.  James,  Q.G.,  and  Mr.  Dmce,  for  the  Plaintif&,  con- 
tended, that  the  stock  in  question  formed  part  of  the 
property  comprised  in  the  specific  bequest 

At  the  time  of  the  testator's  death,  the  character  of  East 
India  stock  was  determined  by  the  company's  charter,  as 
regulated  by  the  Act  3  &  4  Will  4,  a  85.  Prior  to  the  time 
when  that  Act  came  into  operation,  East  India  stock  was 
in  the  same  position  as  the  stock  of  any  other  private 
company ;  but^  by  the  provisions  of  that  Ad,  it  was  con- 
verted into  a  Qovemment  or  Parliamentary  stock. 

The  Vicb-Chancellor. — ^The  British  Qovemment  does 
not  appear  by  that  Act  to  guarantee  anything  to  the 
holders  of  such  stock 


AfyumenL 


Mr.  James. — ^Not  out  of  the  revenues  of  this  country ; 
but  that  is  immaterial,  provided  it  be  guaranteed  out  of  the 
revenues  of  any  part  of  the  British  dominion&  By  the 
operation  of  the  Act  the  Indian  government  became  a 
department  of  the  State.  All  the  company's  property,  real 
and  personal,  became  vested  in  the  company  simply  as 
trustees  for  the  Crown.    All  their  revenues  were  placed 
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under  the  control  of  the  British  Government^  and  that 
alone;  and  the  dividends  upon  their  stock  being  payable  out 
of  those  revenues,  the  stock  itself  must  be  a  "Govern- 
ment or  Parliamentary  stock  or  fund."' 

If  not,  then  the  30001.  in  question  must  have  passed 
under  the  words  ''foreign  stock  or  fund,''  the  testator 
having  clearly  intended,  by  the  general  description  con- 
tained in  the  specific  bequest^  to  comprise  all  stocks  or 
funds. 

Mr.  RoU,  Q.C.,  for  the  Defendant,  was  not  heard  upon 
this  point 


Judgment       ViCE-ChANCELLOB  SiR  W.  PaGE  WOOD  :— 

As  to  the  East  India  stock,  I  think  it  sufficiently  dear, 
without  calling  upon  the  Defendant's  counsel,  that  it  did 
not  pass  either  by  the  words  **  Government  or  Parliamentary 
stocks  or  funds,"  or  by  the  words  "  or  any  foreign  stocks  or 
funds." 

In  order  to  come  within  the  description  **  Government 
or  Parliamentary  stocks  or  funds,"  a  fund  ought  to  be 
either  managed  by  Parliament,  or  paid  out  of  the  revenues 
of  the  BrUisk  Government,  or,  at  leasts  guaranteed  by  that 
Government 

Now,  as  regards  East  India  stock,  it  was  originally  no 
more  than  a  sum  lent  to  a  company  of  traders,  and  in  that 
position  it  remained  when  the  Act  3  &  4  Will.  4,  c.  85, 
came  into  operation.  The  question,  therefore,  is,  whether 
its  character  has  been  altered  by  any  of  the  provisions  of 
that  Act 


The  Act  3  &  4  Will.  4,  c.  85,  recites  that  the  East  India 
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Company  have  consented  that  all  their  rights  and  interests 
to  or  in  the  British  territories  in  Indian  and  all  their 
territorial  and  commercial,  real  and  personal,  assets  and 
property  whatsoever,  shall,  subject  to  the  debts  and  lia- 
bilities then  affecting  the  same,  be  placed  at  the  disposal  of 
Parliament.  And  then  it  enacts,  that,  from  and  after  the 
22nd  of  April,  1834,  all  the  Company's  territories,  (except 
St.  Helena),  and  all  the  lands  and  hereditaments,  revenues, 
rents,  and  profits  of  the  company,  and  all  the  real  and 
personal  estate  whatsoever  (except  St  Helena),  subject  to 
the  debts  and  liabilities  then  affecting  the  same  respec- 
tively, and  all  the  rights  in  the  Act  mentioned,  shall 
remain  and  be  vested  in,  and  be  held,  received,  and 
exercised  respectively  by  the  Company,  in  trust  for  his 
Majesty,  hLs  heirs  and  successors,  for  the  service  of  the 
government  of  Indi<i,  "  discharged  of  all  claims  of  the  said 
Company  to  any  profit  or  advantage  therefrom  to  their  own 
use,  eoccept  the  dividend  on  their  capital  stock,  secured  to 
them  as  thereinafter  mentioned.'' 


18^8. 


JudffmefU. 


The  dividend,  therefore,  upon  their  capital  stock,  forms 
no  part  of  the  property  of  which  the  Act  makes  the  com- 
pany trustees  for  the  Crown.  That  is  to  be  a  subsisting  claim 
which  the  company  are  to  retain  (a),  in  the  first  instance,  out 
of  the  revenues  of  which  the  Act  makes  them  trustees  for 
the  Qovemment^  subject  to  that  as  a  subsisting  charge. 
Nor  does  the  Government  incur  any  liability  in  respect  of 
this  dividend.  It  takes  no  interest  in  the  company's  pro- 
perty until  the  dividend  is  paid.  The  Act  does  not  say,  the 
company  are  to  hold  all  their  real  and  personal  property  in 
trust  for  the  Government,  the  Government  then  paying 
back  these  dividends  ;  but  the  dividends  are  excepted  from 
the  property  in  which  the  Government  is  to  have  the 
beneficial  interest 


(a)  See  sect.  IL 


JtidjfmmL 
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1858.  If  ever  the  whole  of  the  Britiak  territories  are  taken 

away  from  the  company,  then,  no  doubt,  by  the  effect  of  the 
13th  section  of  the  Act,  the  company's  capital  stock  may 
become  a  Government  fund.  The  13th  section  enacts, 
that,  if  on  or  at  any  time  after  the  30th  of  April,  1854,  the 
company  ''  shall,  by  the  expiration  of  the  term  granted  hj 
the  Act,  cease  to  retain,  or  shall,  by  the  authority  of  Par- 
liament, be  deprived  of  the  possession  and  government  d 
the  said  territories,  it  shall  be  lawM  for  the  company, 
within  a  year  thereafter,  to  demand  the  redemption  of  the 
said  diridend,  and  provision  shall  be  made  for  redeeming 
the  said  diridend,  after  the  rate  aforesaid,  within  three 
years  after  such  demand  "(a).  But^  in  the  meaa  tim^  the 
East  India  Company  alone  are  responsible  for  any  mal- 
feasance by  which  their  revenues  may  be  affected ;  and  if 
their  revenues  hll  shorty  there  is  no  guarantee,  on  the  part 
of  the  British  Qovemment^  that  the  company  will  receive  a 
single  shilling  by  way  of  dividend. 

As  to  whether  the  stock  in  question  can  pass  under  the 
words  "or  any  foreign  stock  or  ftmd,''  it  is  dear  to  me 
that  it  cannot.  It  is  not  in  any  respect  a  foreign  stock. 
The  company  is  a  British  company,  as  much  as  any  insur- 
ance or  other  company  in  Great  Britain. 

1  mxLSt,  therefore,  hold,  that  the  30002.  East  India  stock 
formed  no  part  of  the  property  comprised  in  the  specific 
bequest  under  which  the  Plaintifib  are  interested  in  remain^ 
der  expectant  on  the  determination  of  the  Defendant's  life 
interest  therein. 

(a)  Sect  19. 
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MADDISON  AND  WIFE  v.  CHAPMAN.  JuUfSth^nth. 

Thomas  chapman,  by  his  wiU,  in  ISoO,  devised  as     wui-c<m- 
follows: — "After  my  funeral  and  testamentary  expenses  /.^S^J^^^ 
are  paid  by  my  executrix  hereinafter  named,  my  will  is,    —ConHngm- 
that  all  my  lands,  houses,  tenements,  and  real  and  personal      and  real— 
property,  situate  at  Binbrooke,  or  elsewhere,  and  of  what     ^codku— 
nature  or  kind   soever   (except  household  furniture  and    ^!^^^!^ 

plate)  shall,  at  the  time  my  youngest  child  has  attained         

the  age  of  twenty-one  years,  be  valued,  and  divided  into  Where  there  is, 
three  equal  parts,  which  division  shall  be  made  without  Undtationover, 
selling  the  land ;  one  part  to  be  for  my  dear  wife  Eve  ^^^^^^^ 

the  form  of  a 
contingent  limitation,  is,  in  &ct,  merely  dependent  upon  a  condition  essential  to  the  determina- 
tion of  the  interests  previously  limited,  the  Court  is  at  liberty  to  hold,  that,  notwithstanding  the 
-words  in  form  import  contingency,  they  mean  no  more,  in  fact,  than  that  the  person  to  take 
nnder  the  limitation  over  is  to  take  subject  to  the  interests  so  previously  limited. 

But,  in  order  that  this  rule  of  construction  may  be  applied,  the  condition,  upon  which  the 
limitation  over  is  made  dependent,  must  involve  no  incident  but  what  is  essential  to  the  deter- 
mination of  the  interests  previously  limited. 

Codicil — Revocation. — The  onus  is  upon  those  who  claim  under  a  codicil,  as  against  devisees 
under  the  will,  to  show  that  the  intention  to  displace  the  devisee  is  equally  clear  with  the  ori- 
ginal intention  to  devise. 

Minority. — If  the  whole  tenor  of  a  will  be  such  as  clearly  indicates  that  the  testator  has 
used  the  word  ^  minority"  to  mean  the  whole  of  the  period  during  which  he  has  kept  a  devisee 
out  of  the  full  control  over  the  devised  property,  Uie  Court  may  adopt  that  interpretation. 
Otherwise,  the  word  must  be  strictly  construed. 

Testator  by  his  will  directed,  that,  when  the  youngest  of  his  two  daughters  had  attained  twenty- 
one,  his  real  and  personal  estate  and  effects  should  be  divided  into  three  equal  parts,  one  part  to 
be  for  his  wife,  and  one  of  the  remaining  two  for  each  daughter;  at  his  wife's  decease  her  share  to 
be  equally  divided  between  his  two  daughters:  and  provided  either  of  his  two  daughters  should 
die  before  a  division  of  the  property  should  have  been  made,  and  having  no  issue,  then  the  part 
of  the  deceased  to  be  given  to  her  surviving  sister.  By  a  codicil,  should  both  his  children  cUe  in 
their  minority  and  leave  no  issue,  then  in  such  case,  and  in  such  case  only,  he  gave  the  whole 
of  his  property  to  his  wife  for  life,  with  remainder  over.  The  elder  daughter  attained  twenty- 
one,  but  both  died  before  the  younger  attained  that  age,  and  without  having  been  married. 

Held,  that,  whether  the  interests  under  the  will  were  vested  or  not,  and  whether  a  reason- 
able motive  could  or  could  not  be  assigned  for  the  condition  upon  which  the  testator  had  made 
the  limitation  over  in  the  codicil  to  depend  (the  death  of  both  his  daughters  in  their  minority), 
that  condition  must  be  construed  strictly;  and  the  event  not  having  happened,  the  limitation 
over — Ueldf  not  to  take  effect. 

But,  semble,  the  interests  under  the  will  were  vested  interests. 
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Chapman,  one  part  for  my  daughter  Mary  Ann,  and  one 
part  to  my  daughter  Maria  ;  and  provided  my  daughter 
Mary  Ann  wishes  to  leave  the  family  when  she  has  at- 
tained the  age  of  twenty-one  years,  she  shall  have  500L 
given  to  her,  without  paying  interest  for  the  same,  but 
which  shall  be  accounted  for  as  part  of  her  share  at  the 
time  when  the  general  division  is  made.  Any  money  paid 
in  as  principal,  either  from  the  Bank,  from  notes,  or  from 
any  other  source,  shall  be  put  out  to  interest  at  the  discre- 
tion of  the  trustees  hereinafter  named,  so  that  the  property 
may  not  be  diminished ;  and  at  my  wife's  decease,  her  share 
of  the  above-named  property  shall  be  equally  divided  be- 
tween my  two  children  above  named,  share  and  share  alika 
And  provided  that  either  of  my  two  children  above  named 
should  die  before  a  division  of  the  property  shall  have  been 
made  as  above  described,  and  having  no  surviving  issue, 
then  the  part  of  the  deceased  shall  be  given  to  her  sur- 
viving sister ;  but  if  either  of  them  shall  die,  and  leave 
surviving  issue,  then  the  part  of  her  so  dying  shall  be 
equally  divided  amongst  her  surviving  children  in  equal 
shares  and  proportiona  All  interest  of  money,  rents  of 
lands,  houses,  or  tenements,  shall  be  applied  to  the  support 
of  my  wife,  and  to  the  support  of  my  children  and  their 
education  during  their  minority,  or  the  minority  of  either 
of  them ;  and  likewise  that  each  of  my  daughters  shall 
have  lOL  a  year  for  their  own  pocket-money  during  their 
minority,  or  until  such  division  of  the  property  is  made  as 
above  described.'^  The  testator  then  bequeathed  an  an- 
nuity to  his  sister,  and  left  the  Defendants,  Benn  and  Cooke, 
in  trust  of  the  above  property. 


The  testator  afterwards  executed  the  following  codicil 
without  date: — "Should  both  my  children  die  in  their 
minority,  and  leave  no  issuer  then  in  such  case,  and  in  such 
ok»  only,  I  give  to  my  wife,  Ece  Chapman,  the  whole  of 
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my  property  for  the  term  of  her  natural  life,  or  so  long  only 
as  she  shall  remain  my  widow  ;  and  at  my  wife's  decease, 
or  marriage,  which  shall  first  happen,  I  then  give  to  James 
Cooke"  (meaning  the  Defendant  Cooke)  "all  my  lands  and 
houses  situate  at  Binbrooke,  but  to  be  chargeable  with  the 
payment  of  the  annuity  to  my  sister  as  above  stated ;  and  the 
remainder  of  my  property  shall  be  at  my  wife's  disposal" 

The  testator  had  no  child  besides  his  daughters  Ma/ry 
Ann  and  Maria.  He  died  in  1850.  His  elder  daughter 
Mary  Arva  attained  the  age  of  twenty-one,  and  died  in 
1854,  without  having  been  married  His  younger  daughter, 
Maria,  died  in  1857,  under  the  age  of  twenty-one,  and 
without  having  been  married. 

The  bill  was  filed  by  Frances  Maddison,  as  heiress-at- 
law  of  MaHa  Chapman,  against  the  testator's  widow,  Eve 
Chapman,  and  the  trustees  named  in  his  will  It  prayed 
for  a  declaration,  that,  in  the  events  which  had  happened, 
of  the  death  of  Mary  Ann  Chapman  in  the  lifetime  of 
Maria  Chapman,  without  having  been  married,  and  of  the 
subsequent  death  of  Maria,  intestate,  and  without  having 
been  married,  the  Plaintifif  Frances  MaddAson^  as  her 
heiress-at-law,  and  customary  heiress,  became  and  (subject 
to  the  marital  rights  of  the  Plaintiff,  her  husband)  was 
now  entitled  to  an  equitable  estate  in  fee  simple  in  posses- 
sion in  two  equal  undivided  third  parts  of  the  fireehold 
and  copyhold  estates  of  the  testator,  and  to  an  equitable 
estate  in  fee  simple  in  remainder  expectant  upon  the  death 
of  the  Defendant  Eve  Chapmen,  in  the  remaining  equal 
imdivided  third  part  of  the  same  freehold  and  copyhold 
estates. 


1858. 


Statement, 


The  Defendants,  by  their  answer,  submitted,  that  at  the 
death  of  the  testator  part  of  the  real  estate  in  question 
was  vested  in  him  as  trustee  for  his  wife. 
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1858.  It  wad  also  stated,  but  not  proved,  that  the  elder  daugh- 

Maddison     *©'  l®ft  ^  will 
Chapman. 

Mr.  Faber,  in  the  absence  of  Mr.  RoU,  for  the  Plam- 
tifls:— 

The  condition  mentioned  in  the  codicil,  *'  should  60^ 
my  daughters  die  in  their  minority,"  has  not  been  fulfilled, 
the  testator's  eldest  daughter  having  attained  twenty-one. 
The  gift  over,  therefore,  in  the  codicil,  being  dependant 
upon  that  condition,  failed  to  take  effect,  and  the  Plaintifls 
are  entitled  to  the  declaration  prayed  by  the  bilL 

As  regards  the  suggestion,  that  the  eldest  daughter  left  a 
will,  that  circumstance,  even  if  true,  is  immaterial;  for  the 
interests  devised  to  the  daughters  by  their  &ther's  will  are 
vested  interests,  and,  on  the  decease  of  the  eldest,  her  share 
passed  by  the  limitation  over  to  her  younger  sister,  now 
represented  by  the  Plaintrfib;  consequently,  it  could  not 
be  affected  by  her  will. 

•Mr.  James,  Q.C.,  and  Mr.  W.  D.  Lewis,  for  the  De- 
fendant Eve  Chapman,  and  Mr.  LUde  for  the  Defendant 
Cooke : — 

Assuming  that  the  word  "minority''  in  the  codicil  is  to 
be  constinied  strictly  as  meaning  a  death  under  twenty-one, 
in  which  case,  if  the  literal  interpretation  of  the  codicil  is  to 
be  adopted,  the  limitation  over  has  failed,  still  the  Court  will 
give  effect  to  that  limitation.  Whether  the  interests  given 
by  the  will  to  his  daughters  were  vested  or  not  vested,  the 
testator  could  have  had  do  reason  for  making  the  death  of 
his  eldest  daughter,  during  her  minority,  an  element  of 
the  condition  upon  which  the  limitation  over,  contained  in 
the  codicil,  was  to  take  effect ;  for  whether  she  died  during 
her  minority,  or  subsequently,  in  either  case,  if  she  left  no 
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issue  surviving,  her  interest  would  oeaae  under  the  will,  in 
case  of  her  younger  sister  dying  under  twenty-one;  so  that 
in  these  events  it  would  be  immaterial  whether  the  elder 
daughter  died  during  her  minority,  or  subsequently. 

If  the  interests  under  the  will  be  vested,  as  the  Flaintifis 
contend  they  are,  this  result  is  still  more  obvious ;  for  in 
that  case  there  are,  under  the  will,  a  series  of  interests  so 
limited,  that  in  the  event  of  the  elder  daughter  attaining 
twenty-one,  and  dying  in  the  lifetime  of  her  sister  and 
without  leaving  issue,  all  her  interest  passes  to  her  sister 
by  the  limitation  over;  so  that  there  could  be  no  reason 
why  the  circumstance  of  her  attaining  twenty-one  before 
she  died,  should  impose  a  limit  on  the  ulterior  boimty 
which  the  testator,  by  his  codicil,  intended  for  others. 

All  the  testator  intended  was,  to  provide,  that,  should 
both  his  children  die  in  their  minority,  or  in  the  minority 
of  either  of  them,  then  the  devise  in  the  codicil  should  take 
eflfect 


ArgtaneiU. 


Any  other  construction  would  impute  a  capricious  inten- 
tion to  the  testator ;  and  where  a  literal,  a  strict,  or  an 
ordinary  interpretation  given  to  particular  passages  would 
disappoint  the  intention  with  which  the  instrument  was 
obviously  framed,  the  Court  is  bound  to  construe  it  accord- 
ingly: Pear  sail  v.  Simp8on(a),  Anonymous  (b),  Webb  v. 
Hearing  {c),  Key  v.  Key{d),  and  1  Jarman  on  Wills,  408. 

But  in  feust,  according  to  the  true  construction  of  the 
codicil,  the  term  "  minority  "  ought  not  to  be  tonstrued 
strictly,  but  must  mean  the  period  during  which  the  tes- 
tator has  kept  both  his  daughters  out  of  the  full  control 
over  their  property,  that  is,  the  interval  until  the  youngest 


(a)  15  Ves.  29. 

(b)  2  Vent.  363. 

VOL.  rv. 


(c)  Cro.  Jac.  415. 
(<0  4  D.  M.  G.  73,  84. 
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attains  twenty-one,  the  whole  of  that  interval  being,  even 
as  regards  the  eldest,  a  period  of  artificial  minority.  It  is 
a  familiar  expression,  that  such  an  one  does  not  come  of 
age  until  twenty-five ;  and  in  Mibroy  v.  Milroy(a),  and 
other  cases,  the  term  "  minority  "  has  been  expressly  held  to 
extend  beyond  twenty-one,  and  until,  by  the  limitations  in 
the  will,  the  party  is  put  into  possession  of  his  full  rights. 

[They  cited,  also,  Leeming  v.  SheTratt(b),  Parker  v. 
8owerby(c),  Kirkpntrick  v.  KirkpcUrick(d)f  and  Fra/nk$ 
V.  Price  (e).] 

Mr.  Faher,  in  reply,  cited  Orey  v.  Pearson^/),  to  show 
that,  notwithstanding  the  dicta  in  Key  v.  Key  (g),  the  rule 
of  the  House  of  Lords  in  construing  a  codicil  like  the  pre- 
sent was,  to  adhere  to  the  ordinary  sense  of  the  words  used 
by  the  testator;  and  as  to  the  fallacy  of  the  maxim  that 
the  rule  of  construction  should  be  the  intention  of  the 
testator. 

Judgment  reserved. 


jtikf^th.         Vicb-Chancellor  Sir  W.  Page  Wood  (after  reading 
Judgment     the  will,  and  Stating  the  hxstB  of  the  case  as  above,  proceeded 
as  follows) : — 

Several  questions  naturally  arise  upon  this  wilL 

The  first  is,  whether  the  interests  by  the  will  devised  to 
the  testator's  two  daughters  are,  or  are  not,  vested  in- 
terests. 

If,  as  it  was  stated  at  the  bar,  the  eldest  daught^  left  a 


(a)  14  Sim.  48. 
(h)  2  Hare,  14,  23. 

(c)  1  Drew.  488,  496. 

(d)  13  Ves.  476. 


(e)  3  Beav.  182,  208. 
CO  6  H.  L.  C.  106. 
(^)  4  D.  M.  G.  84. 


CASES  IN  CHANCERY. 


716 


will,  this  question  may  be  one  of  some  importance  to  de- 
termine. At  present,  and  in  the  absence  of  the  persons 
claiming  under  her  will,  it  would  be  scarcely  proper  to 
express  a  decided  opinion  upon  the  point.  But  the  in- 
clination of  my  opinion  would  unquestionably  be,  that  the 
interests  were  vested  in  the  daughters.  It  seems  to  me 
that,  upon  the  whole  of  his  will,  the  testator  intended  to 
^ve  his  two  daughters  equal  interests  in  all  his  property, 
subject,  as  to  the  third  part  given  to  his  wife  for  life,  to  her 
life  interest  in  that  third  part ;  and  subject,  as  to  the  whole, 
to  the  chattel  interest  he  has  carved  out,  until  his  "yoimgest 
child  "  (which  I  take  to  mean  the  youngest  of  the  two 
daughters,  who  are  afterwards  named  in  the  will,  and  not 
the  youngest  child  who  might  eventually  be  bom,)  has  at- 
tained twenty-one.  With  those  modifications,  the  testator, 
as  I  read  his  will,  has  simply  directed  an  equal  partition  of 
all  his  property  between  his  two  daughters. 

I  had  the  same  question  of  vesting  to  consider,  under 
somewhat  similar  circiunstances,  in  Kavandgh  v.  Mor- 
land(a),  the  only  case  I  find  precisely  in  point  There,  the 
devise  was,  in  eflfect,  to  the  issue  of  a  person  named  in  the 
will,  to  be  distributed  between  them  equally  as  three  bar- 
risters should  think  fit.  The  question  was,  whether  the 
interests  were  vested  in  such  issue  as  purchasers.  And  it 
appeared  to  me,  that,  inasmuch  as  the  distribution  was  to  be 
an  equal  distribution  between  the  issue,  without  any  power 
of  altering  the  extent  of  the  interest  each  individual  was 
to  take,  the  discretion  given  to  the  persons  who  were  to  de- 
termine how  the  distribution  should  be  made,  could  not 
change  the  interests  the  issue  were  to  take,  or  in  any  way 
affect  the  question,  whether  such  interests  were  vested  or 
contingent  Accordingly,  I  treated  them  as  vested  interesta 

This  point,  however,  as  I  said  before,  is  not  one  to  be 

(a)  Kay,  16,  27. 
A  A  A  2 
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determined  in  the  absence  of  the  persons  claiming  under 
the  daughter's  will;  nor  do  I  think  it  one  which  it  is  ne- 
cessary to  determine,  so  far  as  r^ards  the  Defendants  to 
the  present  suit,  who  claim  under  the  codicil  to  the  will  of 
this  testator. 


Before  coming  to  the  codicil,  however,  I  should  obserre 
that  the  will  itself  is  in  several  respects  imperfect  in  ex- 
pression. For  instance,  nothing  is  said  precisely  as  to  what 
is  to  be  done  with  the  shares  to  devolve  on  the  testator's 
two  daughters,  in  the  event  of  their  mother  dying  before 
the  period  of  division ; — which  is  another  point  somewhat  in 
favour  of  the  interests  being  vested.  Aind,  again,  the  gift 
over,  in  the  event  of  either  of  the  testator's  daughters 
dying  leaving  children,  to  the  children  of  that  daughter,  is 
only  a  gift  of  the  original  share  of  the  daughter  so  dying, 
nothing  being  said  as  to  any  share  that  might  come  to  her 
by  accretion.  I  mention  this,  to  show  that  the  testator 
has  by  no  means  taken  a  clear  and  exhaustive  view  of  the 
contingencies  with  which  he  is  dealing — ^a  circumstance 
very  common  when  limitations  of  this  kind  are  attempted 
to  be  made. 

Then,  by  a  codicil  to  his  will,  the  testator  devises  as  fol- 
lows : — "  Should  both  my  children  die  in  their  minority, 
and  leave  no  issue,  then  in  such  case,  and  in  such  case  only, 
I  give  to  my  wife.  Eve  Chapman^  the  whole  of  my  property 
for  the  term  of  her  natural  life,  or  so  long  only  as  she  shall 
remain  my  widow ;  and  at  my  wife's  decease,  or  marriage, 
which  shall  first  happen,  I  then  give  to  Jaiifiea  Cooke  all 
my  lands  and  houses  situate  at  Bmbrooke,  but  to  be 
chargeable  with  the  payment  of  the  annuity  to  my  sister 
as  above  stated :  and  the  remainder  of  my  property  shall  be 
at  my  wife's  disposal." 


That  the  event  mentioned  in  the  codicil  has  not  hap- 
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pened  is  clear,  for  both  the  testator's  children  have  not  died 
in  their  minority.  In  terms,  therefore,  the  limitation  over 
contained  in  the  codicil  has  failed.  Nevertheless,  there  are 
two  modes  in  which  it  was  argued,  on  the  part  of  the  De- 
fendants, that  the  Court  could  give  effect  to  the  limitation 
over. 


•  1858. 

Maddison 

r. 
Chapman. 

JttdgjneiU, 


It  was  argued,  first,  that,  whether  the  interests  given  by 
the  will  were  vested  or  not  vested,  the  testator  could  have 
had  no  reason  for  pointing  out  the  death  of  his  eldest 
daughter  during  her  Tainority,  as  part  of  the  contingency 
upon  the  happening  of  which  his  codicil  was  to  take  effect ; 
for,  whether  that  daughter  died  during  her  minority  or 
subsequently,  in  either  case,  provided  she  left  no  issue 
surviving,  her  interest,  it  was  said,  would  cease  under  the 
will  in  case  the  youngest  daughter  should  die  during  her 
minority ;  so  that,  in  those  events,  it  would  be  a  matter  of 
no  importance  whether  the  elder  daughter  attained  her  ma- 
jority or  not 

But  it  is  clear,  that,  if  the  interests  imder  the  will  were 
not  vested  interests,  that  reasoning  is  not  correct.  If  the 
interests  under  the  will  were  not  vested  interests,  then,  in 
the  event  of  the  youngest  daughter  dying  under  twenty- 
one,  the  period  fixed  for  a  division  of  the  property  could 
never  arrive ;  and  in  that  event  there  would  be,  under  the 
will,  irrespective  of  the  codicil,  an  intestacy  with  reference 
to  the  property;  and,  in  contemplation  of  that  event,  it  may 
well  have  been  the  testator's  intention,  in  framing  the 
codicil,  that  his  eldest  daughter  should  not  lose  any  chance 
she  might  have  of  taking  under  that  intestacy,  imless  she 
died  in  her  minority  and  left  no  issue ;  but,  on  the  contrary, 
that,  on  attaining  twenty-one,  in  case  she  wished  to  marry 
or  the  like,  she  should  be  able  to  deal  with  that  chance  and 
limit  it  by  settlement  or  will,  or  in  such  other  manner  as 
she  might  be  advised.  That  consideration  would  afford  abim- 


718 


18^8. 


JudffmeiU, 


CASES  IN  CHANCEBY. 

dant  reason  for  the  Qonclufiion,  that  I  ought  not  arbitrarily 
to  construe  the  clause  in  question  in  the  codicil  as  meaning 
something  dififerent  from  what  is  there  expressed,  upon  the 
ground  alleged,  that  the  testator  could  have  had  no  reason 
for  wording  it  as  he  has  done. 

If  the  interests  imder  the  will  were  vested  interests, 
then  the  argument  from  the  want  of  motive  seems  a  little 
more  favourable  to  the  contention  of  those  who  claim  under 
the  codicil.  In  that  case,  their  argument  is  put  thus : 
there  are  \mder  the  will  a  series  of  interests  so  limited, 
that,  in  the  event  of  the  eldest  daughter  attaining  twenty- 
one,  and  dying  in  the  lifetime  of  her  sister  and  without 
leaving  issue,  all  her  interest  passes  to  her  sister  by  the 
limitation  over  ;  so  that  there  could  be  no  reason  why  the 
circumstance  of  her  attaining  twenty-one  should  impose 
any  limit  to  the  ulterior  bounty  which  the  testator,  by  his 
codicil,  may  have  intended  for  others.  But,  at  best,  such 
an  argument  is  unsatisfactory  when  in  conflict  with  the 
words  employed. 

The  second  way  in  which  the  case  was  argued  on  the 
part  of  those  who  claim  imder  the  codicil  was,  that>  accord- 
ing to  the  true  construction  of  that  instrument,  the  term 
"minority"  must  mean  the  period  during  which  the 
testator  has  kept  both  his  children  out  of  the  full  control 
and  power  of  exercising  their  rights  over  the  property ;  they 
may  take  vested  interests,  but  those  interests  are  subject,  it 
was  said,  to  the  intermediate  interests  which  subsist  up  to 
the  time  when  the  youngest  daughter  attains  twenty-one ; 
and  the  whole  of  the  period  which  intervenes  until  the 
happening  of  that  event  is,  even  as  regards  the  eldest 
daughter,  a  period  of  quasi  minority ;  as  in  cases  where  it 
has  been  held,  that  the  "minority"  of  a  child  extended 
until  he  attained  twenty-five,  upon  the  ground  that  by  the 
limitations  in  the  will  he  wris  not  put  into  possession  of  his 
full  rights  until  he  reached  that  age. 
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Am  regards  the  authorities  that  were  cited,  it  appears  to 
me,  that,  with  the  exception  of  the  last  to  which  I  have 
referred,  they  do  not  touch  the  point  before  ma 


The  class  of  authorities,  of  which  PearsaU  v.  Simp*  Judgment 
8<m(a)  may  be  taken  as  the  leading  case,  merely  establish, 
that,  where  there  is  a  limitation  over,  which,  though 
expressed  in  the  form  of  a  contingent  limitation,  is,  in 
fact,  dependant  upon  a  condition  essential  to  the  deter- 
mination of  the  interests  previously  limited,  the  Court  is  at 
liberty  to  hold,  that,  notwithstanding  the  words  in  form 
import  contingency,  they  mean  no  more,  in  fact,  than  that 
the  person  to  take  under  the  limitation  over  is  to  take 
subject  to  the  interests  so  previously  limited. 

I  apprehend,  the  true  way  of  testing  limitations  of  that 
nature  is  this :  Can  the  words  which  in  form  import  con- 
tingency, be  read  as  equivalent  to  "  subject  to  the  interests 
previously  limited  ?*'  Take  the  simplest  case  :  A  limitation 
to  A.  for  life,  remainder  to  B.  for  life,  and,  upon  the  decease 
of  B.,  "  if  A.  be  dead,"  then  to  C.  in  fee.  There  the  limita- 
tion to  C.  is  apparently  made  contingent  upon  the  event  of 
A-'s  dying  in  the  lifetime  of  B.  Nevertheless,  inasmuch  as 
the  condition  of  A.'s  death  is  an  event  essential  to  the  de- 
termination of  the  interest  previously  limited  to  him,  the 
Court  reads  the  devise  as  if  it  were  to  A.  for  life,  remainder 
to  B.  for  life,  and  on  B.'s  death,  subject  to  A.'s  life  interest 
{if  any),  to  C.  in  fee. 

That  is  an  intelligible  principle  of  construction ;  but,  in 
order  to  its  application,  the  condition  upon  which  the 
limitation  over  is  made  dependant  must  involve  no  incident 
but  what  is  essential  to  the  determination  of  the  interests 
previously  limited.  For  instance,  if  the  limitation  be  to  A. 
for  life,  remainder  to  B.  for  life,  "  and  if,  at  the  death  of  B., 


(a)  \5  Ves.  29. 
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A.  shall  have  died  under  the  age  of  twenty-on^''  or  **  and  i( 
at  the  death  of  B.,  A.  shall  have  died  without  leaving 
children,  then  to  C.  in  fee ;"  here,  in  either  case,  room  is 
left  for  contingency.  The  condition  of  A.'8  dying,  in  the 
first  case,  under  twenty-one,  and,  in  the  second,  without 
leaving  children,  is  an  event  which  may  or  may  not  have 
happened  when  the  life  estates  in  A.  and  B.  are  determmed; 
and,  until  it  has  happened,  the  limitation  over  is  contingent, 
not  merely  in  appearance,  but  actually.  To  these  cases^ 
therefore^  the  principle  of  construction  I  have  referred  to 
would  obviously  not  apply. 


In  the  case  before  me,  there  is  in  the  will  a  limitation  to 
the  eldest  daughter,  subject  to  be  defeated  (for  I  will 
assume  it  not  to  be  a  vested  interest)  upon  her  death  at  any 
period  before  the  youngest  attains  twenty-one  and  after  she 
has  herself  attained  twenty-one;  then  there  is  in  the  codicil 
a  limitation  over  in  the  event  of  the  eldest  dying  "  during 
her  minority  "  only,  and  there  is  an  interval  of  some  years 
between  the  periods  when  the  two  daughters  will  attain 
twenty-ona  The  condition — ^the  death  of  the  eldest 
daughter  before  attaining  twenty-one— is  not  merely  an 
event  essential  to  the  determination  of  the  interests  pre- 
viously given  to  her,  but  involves  a  further  incident  which 
may  or  may  not  have  happened  when  that  estate  is  deter- 
mined. The  limitation  over,  therefore,  which  is  expressed 
to  be  dependant  upon  that  condition,  is  strictly  a  contin- 
gent limitation;  and  I  am  not  at  liberty,  upon  the  authority 
of  Pearsall  v.  SiTnpson,  and  the  other  cases  cited  of  that 
description,  to  construe  it  as  simply  equivalent  to  a  limita- 
tion over,  to  take  effect  upon  the  mere  determination  by 
death  at  any  age  of  the  estate  previously  limited  to  the 
daughter. 


And  the  reason   is   sufficiently   clear.     When  I  find  a 
testator  expressing  this  varied   contingency — by  his  will 
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giving  an  interest  which  may  be  determined  by  a  death 
after  minority,  and  by  his  codicil  making  a  limitation  over, 
which  is  only  to  take  efiPect  in  the  event  of  death  during 
minority, — it  is  impossible  to  know  what  he  intended,  or  to 
foresee  what  he  would  have  said  had  it  been  called  to  his 
attention  that  the  two  limitations  did  not  coincide.  In 
such  a  case,  so  far  from  feeling  the  certainty  upon  which 
Lord  Justice  Knight  Bruce  acted  in  Key  v.  Key  (a),  I 
confess  I  am  quite  uncertain  as  to  what  the  testator  would 
have  done  had  the  case  been  explained  to  him. 
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Up  to  this  I  have  been  assuming  the  interest  previously 
given  by  the  will  not  to  be  vested.  But  the  same  reasoning 
would  apply  still  more  strongly  in  case  it  be  a  vested 
interest  A  vested  interest,  previously  given,  is  incapable  of 
being  destroyed,  except  upon  the  clearest  terms  to  that 
effect  contained  in  the  limitation  over.  Here  the  limitation 
over  in  favour  of  the  Defendants  is  so  imperfectly  ex- 
pressed, that  it  is  impossible  to  say  whether  the  mistake,  if 
there  be  any  mistake,  is  in  the  terms  of  the  limitation  over; 
or  whether,  if  the  testator's  attention  had  been  called  to  the 
circumstance,  he  would  not  have  said,  that  the  mistake 
existed  in  the  antecedent  gifl ;  and,  therefore,  it  is  proper 
to  hold  that  the  person  who  takes  imder  the  antecedent 
gift  is  not  to  be  deprived  of  his  estate  except  upon  the 
happening  of  the  exact  event  upon  which  he  was  to  be 
deprived  of  it>  according  to  the  strict  interpretation  of  the 
limitation  over. 

The  case  is  still  stronger  when  it  is  considered  that  here 
the  limitation  over  is  contained  not  in  the  will  itself  but  in 
a  codicil  In  Doe  dena.  Hearle  v.  Hicks  (b),  the  House  of 
Lords  laid  down  the  rule,  that,  where  there  is  a  clear 
devise  in  a  will,  and  then  in  a  codicil  a  limitation  tending 


(a)  4  D.  M.  G.  73. 


(6)  1  CI.  &  F.  20. 
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strongly  to  displace  the  previous  devise  contained  in  the 
will,  the  codicil  being  a  subsequent  instrument^  the  onus  is 
upon  those  who  claim  under  it  to  show  that  the  intention 
to  displace  the  devise  is  equally  clear  with  the  original 
intention  to  devise ;  '*  for,  if  there  is  only  a  reasonable  doubt 
whether  the  clause  of  revocation  was  intended  to  indnde 
the  particular  devise,  then  such  devise  ought,  undoubtedly, 
to  stand  "(a).  And,  although,  in  that  case,  the  codicil  cour 
tained  strong  words  in  fetvour  of  the  contention  that  the 
will  was  revoked,  yet,  inasmuch  as  the  intention  to  revoke 
was  not  equally  clear  with  the  intention  to  devise,  the 
House  of  Lords  held,  that  the  devise  must  stand. 


Now,  in  this  case,  the  contention  of  the  Defi^ndants  who 
claim  under  the  codicil  is  nothing  short  of  this,  that^  after 
the  words  ''  should  both  my  children  die  in  their  minority,' 
I  am  to  introduce  the  words  ''  or  previously  to  the  divisiim 
of  my  property,  as  directed  by  my  will'"  It  is  impossiUe 
to  say  that  both  the  children  have  died  in  their  minority, 
when  one  had  attained  twenty-one  before  she  died ;  the 
only  possible  mode,  therefore,  by  which  the  Defendants' 
contention  can  be  sustained,  is  by  introducing  words  to 
the  effect  I  have  mentioned.  And  I  am  asked  to  in- 
troduce these  words,  in  the  &ce  of  two  clauses  in  the  will, 
in  which  the  testator  has  carefully  distinguished  the 
periods ;  for,  when  he  makes  provision  for  the  support 
of  his  children  and  their  education  during  their  mino- 
rity, he  adds  the  words  "or  the  minority  of  either  of 
them."  And,  again,  when  he  speaks  of  their  pocket- 
money,  he  says,  "during  their  minority,  or  untU  euch 
division  of  the  property  is  made  €ts  above  described.'' 

Even  assuming  the  interests  under  the  will  to  be  vested 


(a)  1  CI.  &  F.  24,  25. 
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interests,  there  is  considerable  obscurity  in  the  will  as  to  what  1 858. 
would  have  happened  with  regard  to  the  share  originally 
given  to  the  wife  if  she  had  died  before  the  period  when  the 
property  was  directed  to  be  divided, — ^whether  that  share 
would  be  included  in  the  limitation  over  in  the  will  from  «<v»«w- 
the  eldest  daughter  to  her  sister,  in  the  event  of  the  eldest 
dying  after  attaining  twenty-one  but  vathout  leaving  issue. 
And  if  there  is  any  imcertauity  on  that  point,  it  would  be 
an  additional  argument  for  saying,  upon  the  reason  of  the 
thing,  irrespective  of  any  consideration  as  to  the  strict  con- 
struction of  the  words,  that  such  a  share  would  not  be 
divested  if  either  daughter  attained  twenty-one ;  for  it  is 
plain  that  the  Court  would  struggle  against  any  construction 
which  would  deprive  a  child  who  has  attained  twenty-one, 
•^nd  who  might  be  minded  to  dispose  of  her  property, 
either  by  settlement  or  otherwise, — of  any  fragment  of  in- 
terest she  could  possibly  acquire.  Therefore,  even  taking 
the  interests  under  the  will  to  be  vested  interests,  it  is  by  no 
means  dear,  to  my  mind,  that  the  testator  had  no  reason 
for  wording  the  codicil  in  the  manner  he  has  done.  But 
even  if  he  had  none,  I  am  still  driven  to  the  question, 
whether,  after  that  clause  in  the  codicil,  I  can  introduce  the 
words  for  which  the  Defendants  contend,  unless  it  be  upon 
a  clear  conviction  that  there  is  a  mistake  in  the  codicil, 
and  no  mistake  in  the  will 

As  regards  the  second  argument  on  the  part  of  the 
Defendants, — ^viz.  that,  according  to  the  true  construction 
of  the  codicil,  the  word  "  minority"  must  mean  the  period 
during  which  the  testator  has  kept  both  his  children  out  of 
the  full  control  over  their  property, — the  only  case  cited, 
that  of  MUroyv,  Mil/roy{a),  was  decided  upon  the  whole 
frame  and  scope  of  the  will.  K  the  whole  tenor  of  the 
will  be  such  as  clearly  indicates  that  the  word  "  minority  " 
is  used  in  such  a  sense,  the  Court  can  let  the  testator  be 

(a)  14  Sim  48. 
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the  expounder  of  his  own  words.  He  firames  his  own 
vocabulary ;  and  if  he  uses  the  word  in  that  sense,  the 
Court  is  at  liberty  to  adopt  it  But  in  this  case,  I  find  the 
testator  making  a  careful  separation  between  the  period  of 
minority  and  that  of  full  age.  In  one  case  I  find  him  pro- 
viding for  the  maintenance  and  education  of  his  children 
"  diuing  their  minority,  or  the  minority  of  either  of  them." 
In  another,  that  the  allowance  for  pocket-money  shall  con- 
tinue "  during  their  minority,  or  until  such  division  of  the 
property  is  made,''  as  he  had  before  described.  And,  look- 
ing to  these  circimistances,  I  do  not  feel  at  liberty  to  give 
to  the  word  "  minority,"  when  it  occurs  in  the  codicil,  any 
other  than  its  strict  interpretation,  viz.  "  under  twenty-one 
years  of  age." 


I  therefore  hold,  that,  whether  the  interests  taken  by  the 
testator's  daughters  were  vested  interests  or  not,  the  gift 
contained  in  the  codicil  has  failed,  the  event  upon  which  it 
was  made  to  depend  not  having  happened  No  one  can 
take  anything  under  the  codicil 

What  interest  the  Flaintiffig  took,  independently  of  tiie 
codicil,  is  a  question  which  cannot  be  determined  without 
an  inquiry  whether  the  eldest  daughter  left  a  will 


MimOeof 
Decree. 


Decla&b,  that  the  gift  over  under  the  codicil  has  failed.  Inquire, 
without  prejudice  to  any  question  in  the  cause,  whether  the  elder 
daughter  made  a  will.  Inquire  whether,  at  the  death  of  the  testator, 
any  and  what  real  estate  was  vested  in  him  as  trustee  for  his  wife, 
the  Defendant  Eve  Chapman.    Reserve  further  consideration. 


The  foregoing  decision  was  affirmed  on  appeal  by  the 
FullCoubt  ^^^  Chancellob  (Lord  Chelmsford)  and  the  Lobds 
OF  Appeal.     JUSTICES. 
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LEYCESTER  v.  LOGAN.  Mysoth, 

In  1856,  a  collision  took  place  between  the  ship  Falcon,  Merchant  SA^ 
of  which  the  Plaintiflfe  were  the  registered  owners,  and  The  ^  i^n^ 
iTnogene,  in  consequence  of  which  the  latter  foundered  and  ^®  ^•^  ^-  ^^ 

^  *  .  «.  504 — Vakie 

was  lost     The  Flaintins  then  filed  their  bill,  under  the  qfSk^Cotu 

514th  section  of  the  Merchant  Shipping  Act,  1854(a),  to         . 

have  the  value  of  The  Falcon  and  her  freight  ascertained  S'p,^^'*^* 

and  apportioned,  pursuant  to  the  Act;  and  by  the  decree  *^«  meaning  of 

made  at  the  hearing  of  the  cause  (i),  the  Defendant  Logan  Shipping  Act, 

was  to  be  at  liberty  to  sell  the  ship,  under  a  judgment  victai04^ 

which  he  had  obtained  in  the  Court  of  Admiralty.  ^?^\  "'    ,:, 

*'  what  she  would 

have  fetched 

The  ship  and  freight  were  afterwards  sold,  and  produced  ately  before  the 
a  gross  sum,  amounting  to  12,749?.  4«.  9d.  ^i^^'icSS'" 

in  respect  of 
__  .  -       i.      ,  .1         .  costs  of  sale. 

The  cause  now  commg  on  for  further  consideration  a      Therefore, 

question  arose,  whether  the  Plainti£&  were  chargeable  under  I'^f^  *  "^P 

*  °  had  run  down 

the  Act  with  the  gross  proceeds  of  the  sale,  or  whether  another  and 
they  were  entitled  to  deduct  therefrom  a  sum  of  363Z.  2^.  4d,  gold,  and  her 
being  the  amount  of  the  disbursements  and  fees  retained  by  Se^^^^f^ 
the  Admiralty  Commissioners  upon  the  sale  of  the  ship.         the  Act,— ifefi^ 

aoconntahle  for 
the  gross  pro- 
oeeds  of  the 
sale,  without 
deduction  in 

Mr.  Baggallat/y  for  the  Plaintiffi,  contended  that  they  respect  of  dis- 

,  _     hursements 

ought  not  to  be  charged  with  more  than  the  net  proceeds  and  fees  re- 
of  the  ship  and  freight,  after  deducting  the  363i.  2«.  id.  AdS^V^* 
The  "value"  of  the  ship,  within  the  meaning  of  the  Act^  was  Commission- 

what  the  ship  would  produce  to  her  owners  after  deducting         

the  costs  of  sale.     The  intention  of  the  legislature  was,  that 

(a)  17  &  18  Vict.  c.  104.  (b)  Reported  3  K.  &  J.  446. 
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1868.  8hip-o\vners,  upon  giving  up  their  ship  and  freight,  were  to 
be  undor  no  further  liability;  and  had  their  Bhip  been  so 
given  up,  the  Defendants  must  have  borne  the  expenses  of 
the  sale. 


Argtment. 


Mr.  Rolt,  Q.  C,  and  Mr.  Cole,  for  the  Defendant  Logan, 
and  Mr.  Druce  for  other  Defendants  interested  in  The 
Imogene  or  her  cargo,  contended  that  the  Plaintifib  should 
be  charged  with  the  amount  of  the  gross  proceeds  of  the 
sale,  without  any  deduction. 

The  value  of  the  ship,  according  to  the  Act,  was  her  value 
at  the  moment  before  the  collision:  Dobree  v.  Schroder  (a), 
Africcm  Steam  Ship  Company  v.  Swanzy(b).  And  where 
the  ship  that  has  done  the  damage  is  afterwards  brought 
home  and  sold,  her  value  is  the  amount  of  what  she  actually 
fetches,  plus  a  sum  representing  the  subsequent  deteriora- 
tion in  her  value.  If  the  costs  in  question  were  deducted, 
the  Plaintiff,  upon  the  same  principle,  might  throw  upon 
the  Defendants  the  expenses  of  bringing  The  Falcon  home. 

Mr.  Baggally,  in  reply,  did  not  dispute  the  allowance  for 
deterioration. 


Judgment.      ViCE-ChANCELLOB  SiR  W.   PaGE  WoOD  : — 

The  value  of  a  ship  is  what  a  purchaser  is  willing  to  give 
for  her.  That  is  to  him  the  value  of  the  ship.  Here  the 
ship  and  freight  together  have  fetched  the  gross  sum  of 
12,7492.  4a.  9d,  and  that  sum  the  Plaintiff  must  pay, 
without  any  deduction  in  respect  of  the  disbursements  and 
fees  incidental  to  the  sale. 

(a)  2  My.  &  Cr.  489.  (b)  2  K.  &  J.  660. 
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PRICE'S  PATENT  CANDLE  COMPANY  (Limited)      My  ia<*. 

V, 

BAUWEN'S  PATENT  CANDLE  COMPANY 

(Limited). 

X  HE  PlaintiflFs  claimed  to  be  the  patentees  of  four  in-     Accowu^ 

ventions  for  the  manufacture  of  candles,  and  for  the  pre-  jn/ringemetuof 
paration  of  fatty  and  oily  matters  and  substances  for  that       -P»^- 

purpose,  according  to  certain  specifications.  T^®  "il«  "» 

*^     '^      '  o  ^  patent  cases, 

that  this  Court 

On  the  28th  of  November,  1856,  the  Plaintifife  filed  their  ^^^i^^tun- 
bill  for  an  injunction  to  restrain  the  Defendants  firom  in-  ^®*®  ^}  ^ 

•^  grant  an  in- 

Mnging  their  several  patents;  and  praying,  also,  an  account  junction,  ap- 

«•  '  »         /»  r  ^     '^  i»i  plics,  notwith- 

of  the  quantities  of  fatty  and  oily  matters  and  substances  sunding  it 

which  had  been  treated  and  operated  upon  by  the  Defen-  Siehea^ ^ 

dants  in  using  any  of  the  Plaintiffs'  alleged  patent  inven-  tl»at».  since  an 
"        "^  or  interim  ii^nno- 

tions;  and  of  all  candles  manufieu^tured  and  sold  by  them,  in  tion  was  moved 
the  manufacture  or  production  whereof,  or  of  the  materials  fendants  have 
or  substances  used  therein,  the  arts  and  processes  or  modes  whicM^the 
of  manufacture,  the  subject  of  the  Plaintiffs'  inventions  or  [««*•  ^^^*TL 

been  then  snm- 

any  of  them,  had  been  used  by  the  Defendants ;  and  of  denUy  ascer- 
the  gains  and  profits  which  the  Defendants  had  made  court  would 

therebv.  have  restrained 

"^  them  from 


selling. 


On  the  3rd  of  December,  1856,  the  Plainti£&  gave  notice 
of  motion  for  an  interim  injunction  for  the  10th  of  that 
month. 

On  the  8th  of  December,  1856,  the  Plaintiffs'  first 
patent  expired. 

On  the  10th  of  December,  1856,  the  motion  was  heard 
by  the  Vice-Chancellor,  who  ordered  it  to  stand  over  until 
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the  heariDg,  the  Plaintiffi  undertaking  to  bring  actions; 
the  costs  to  be  costs  in  the  cause. 

Actions  were  tried  between  the  parties,  and  resulted  in 
a  verdict  for  the  Plainti&  upon  the  first  patent,  and  in 
verdicts  for  the  Defendants  upon  the  second,  third,  and 
fourth  patenta 

The  cause  now  came  on  to  be  heard. 

It  was  admitted  at  the  bar,  that,  down  to  the  8th  of 
December,  1856,  when  the  first  patent  expired,  the  De- 
fendants continued  to  carry  on  the  process  of  which  the 
Flaintiffi  complained  as  an  invasion  of  that  patent.  But 
it  was  denied  that  the  Defendants  had  now  in  their  posses- 
sion any  of  the  candles,  matters,  or  substances,  of  which 
the  bill  i^ught  to  have  an  accoimt  taken. 


ArgmmmL 


Mr.  Fooka  and  Mr.  Webster,  for  the  Plaintifis,  contended, 
that,  as  to  the  first  patent,  they  were  entiUed  to  an  account : 
when  that  patent  expired  the  Defendants'  works  w&ce  in 
full  operation,  and  it  was  impossible  to  suppose  that  they 
could  have  sold  all  their  stock  during  the  two  days  which 
intervened  before  the  motion  was  heard. 

[They  cited  Crossley  v.  Beverley  (a),  and  Mawman  v. 
Teggm 

Mr.  Hobhouae  for  the  Defendants,  the  company : — 

It  is  now  eighteen  months  since  the  Plainti&'  patent 
expired,  and  the  Defendants  have  not  a  single  article  left 
of  which  the  bill  seeks  to  restrain  them  firom  disposing. 

(a)  1  R.  &  M.  166,  n.;  8.  C,  Webster's  Patent  Ca8e^  119. 
(h)  2  Russ.  385. 
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The  Vice-Chancellor. — But  they  must  have  had  when 
the  bill  was  filed. 

Mr.  Hobhouse. — No  doubt;  and  down  to  the  8th  of 
December,  when  the  patent  expired.  But  everything  has 
since  been  disposed  of,  otherwise  it  would  have  perished 
from  natural  causes.  And  tRe  rule  is,  that,  if  at  the  hear- 
ing a  Plaintiff  is  not  entitled  to  an  injunction,  he  can 
have  no  right  to  an  account,  which,  from  the  extreme  diflS- 
culty  of  taking  it,  the  Court  never  grants,  unless  it  be  the 
absolute  right  of  the  Plaintiff:  Baily  v.  Taylor  (a),  Smith  v. 
The  London  cmd  South  Western  Railway  Copmany  (6). 
The  only  exception  is,  where,  as  in  Grossley  v.  Beverley  (c), 
there  has  been  a  fraudulent  concealment  of  the  manu- 
tBuctxae,  with  a  view  to  throw  the  manufactured  articles 
upon  the  market,  so  soon  as  the  Plaintiff's  patent  ex« 
pired((2). 

Mr.  If.  K  Fa/rrer  appeared  for  other  Defendants  in  the 
same  interest. 

Mr.  Fooka,  in  reply,  contended  that  this  was,  in  effect, 
the  hearing  of  the  motion ;  the  Court  would  try  the 
question  as  if  it  were  the  10th  of  December,  1866,  when 
the  motion  was  made ;  and  it  was  now  apparent,  though 
not  then  in  evidence,  that  at  that  date  the  Defendants  were 
in  possession  of  a  stock  of  articles,  which,  had  the  facts  and 
law  been  then  before  the  Court,  they  would  have  been  re- 
strained from  selling.  If  an  injunction  could  have  been 
granted  then,  it  was  hard  if  the  Court  could  not  grant  an 
account  now. 


1858. 


(a)  1  Buss.  &  My.  73. 
{h)  Kay,  408. 
(c)  1   Rus8.   &   My. 
VOTa  IV. 


S,  a,  Webster's  Reporte  of  Pa- 
tent Cases,  119. 
166,  n.;  (rf)  Kay,  415,  416. 
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Vicb-Chancbllor  Sir  W.  Page  Wood: — 

As  regards  the  first  of  the  Plaintifirs'  patents,  I  find  no 
small  difficulty  in  granting  them  a  decree  for  an  account 

I  must  adhere  to  the  observations  I  made  in  Smith  v. 
The  London  cmd  SotUh  Western  Railway  Com/pany{a\ 
as  to  the  right  to  an  account  being  dependant  maiulj  upon 
the  right  to  an  injunction,  so  that  if  for  any  reason  an  in- 
junction cannot  be  obtained,  there  can  be  no  right  to  an 
account; — a  rule  for  which  there  is  good  reason,  since  the 
questions  involved  in  taking  accounts  of  the  particular 
instances  in  which  patents  have  been  infiringed,  and  of  the 
profits  thereby  made,  are  questions  of  great  nicety  and 
difficulty,  and  never  tend  to  any  satisfactory  result  Lord 
CoUenham/s  observations  in  Crossley  v.  The  Derby  Cfaa- 
Light  Company  (b),  show  the  great  difficulty  which  must 
arise  in  taking  accounts  of  this  nature,  and  how  reluctant 
the  Court  should  be  to  assume  this  species  of  jurisdiction, 
where  it  is  not  the  right  of  the  suitor  to  call  for  its  ex- 
ercise. 


Then,  as  regards  the  Plaintiffs'  right  to  an  injxmction,  it 
is  now  very  properly  admitted,  that,  down  to  the  8th  of 
December,  1856,  when  the  patent  expired,  the  process  of  in- 
fringement was  going  on.  Articles  of  which  the  bill  seeks 
an  account,  must,  at  that  time,  have  been  in  the  possession 
of  the  Defendants,  and  could  not  be  manu&ctured  into  can- 
dles, much  less  sold,  during  the  two  days  which  intervened 
before  the  ]  0th  of  December,  when  the  motion  for  an  in- 
junction  was  heard.  On  the  10th  of  December,  therefore, 
a  stock  of  these  articles  must  have  been  still  in  the  De- 
fendants' possession;  and  that  being  so,  it  follows,  that,  had 
I  then  been  clear  as  to  the  question  of  right  which  has 
since  been  established  at  law, — or,  rather,  had  that  question 


(a)  Kay,  408. 


{b)  My.  &  Cr.  434  &  seq. 
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been  then  established  at  law  as  it  has  since  been, — the  Plain- 
tiflfe  would  have  been  entitled  to  an  injunction.  But  it 
does  not  by  any  means  follow,  that,  because  the  Plaintiff 
would  then  have  been  entitled  to  an  injunction,  if  all  the 
&cts  and  the  law  had  been  so  clearly  ascertained  as  to  au- 
thorise the  interference  of  the  Court,  therefore,  they  are  now 
entitled  to  the  same  relief,  at  a  time  when  it  may  well  be 
that  an  injunction  would  be  utterly  useless,  in  consequence 
of  there  being  nothing  left  upon  which  it  could  operate. 
It  is  the  misfortune  of  the  Plaintiff,  that,  when  they  made 
their  interlocutory  application,  their  case  was  not  esta- 
blished with  sufficient  clearness  to  enable  them  to  ob- 
tain an  interim  injunction.  And  if  the  stock  of  goods, 
which  they  might  then  have  restrained  the  Defendants 
fix>m  selling,  has  since  been  sold,  there  being  nothing  at 
the  hearing  for  the  Court  to  restrain  the  Defendants  from 
selling,  the  Court  cannot  proceed  to  give  further  relief  by 
way  of  accoimt 


18.56. 

Prick's 

Patent 

Candle  Co. 

V. 

Bad  wen's 

Patent 
Candle  Ck>. 

JudgmmL 


The  question,  therefore,  seems  to  resolve  itself  into  tiiis : 
whether,  in  the  absence  of  any  further  information  on  the 
subject,  I  can  assume  that  the  entire  stock  has  been  sold, 
and  that  nothing  remains  of  that  stock  of  goods  of  which 
the  Defendants  were  in  possession  when  the  interlocutory 
application  was  made,  now  a  year  and  a  half  ago.  It  seems 
to  me,  that,  if  the  Plaintiffs  wish  for  an  inquiry  on  that 
subject^  it  should  be  granted ;  but  1  am  afraid  it  would  be 
useless. 


It  is  an  unfortunate  position  for  the  Plaintiffs,  but  the 
misfortune  arises  from  their  delay  in  not  filing  the  bill 
until  their  patent  had  almost  expired.  Their  patent  is 
gone;  and  whatever  may  now  appear,  ex  post  facto,  to  have 
been  their  rights  when  they  applied  for  the  interlocutory 
injimction,  if,  at  the  hearing,  there  is  nothing  upon  which 
an  injunction  can  operate,  the  arm  of  the  Court  is  stayed, 

B  B  B  2 
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and  I  am  bound  by  the  authorities  to  say,  that,  there  being 
at  the  hearing  nothing  to  which  the  jurisdiction  of  equity 
can  attach,  the  case  is  reduced  to  damages,  and  the  bill 
must  be  out  of  Court 

The  result  is  this,  that,  as  regards  the  first  patent,  if  an 
inquiry  is  asked,  there  must  be  an  inquiry  whether  there 
are  now  remaining  unsold  any  fatty  or  oily  matters  and 
substances  which  were  treated  and  operated  upon  by  the 
Defendants  in  using  that  invention  prior  to  the  8th  of  De- 
cember, 1 856,  or  any  candles  manufeu^tured  as  mentioned 
in  the  prayer  of  the  bill  before  that  date.  I  must  give  the 
Plaintiflfe  the  benefit  of  the  jurisdiction,  if  there  is  any- 
thing upon  which  the  injunction  could  operate.  In  the 
meantime,  the  Defendants  must  imdertake  not  to  dispose 
of  such  articles,  if  any.  If  it  shall  appear  that  there 
are  any  of  such  articles  remaining,  I  must  reserve  further 
consideration.  It  is  unfortunate,  but  1  cannot  make  a 
prospective  order.  If  it  shall  appear  that  there  is  nothing 
remaining,  I  can  only  dismiss  the  bill ;  since,  in  that  case, 
t  shall  have  nothing  to  operate  upon  by  way  of  injunction. 
I  strongly  adhere  to  the  decisions  upon  that  point  If  no 
inquiry  is  asked,  the  bill  will  also  be  dismissed.  But  if  the 
bill  is  dismissed,  it  will  be  without  costa  I  certainly  should 
not  think  of  giving  costs  in  such  a  case. 


The  original  motion,  of  which  the  costs  were  made  costs 
in  the  cause,  will  follow  exactly  the  same  course.  It  is  a 
little  hard  upon  the  Plaintiflfe,  for  if  I  had  known  the  &cts 
then,  as  I  know  them  now,  I  should  have  found  some- 
thing then  existing  upon  which  an  injimction  could  have 
operated. 


As  regards  the  second,  third,  and  fourth  patents,  the  bill 
will  be  dismissed  with  costs. 
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AUSTRALIAN  AUXILIARY  STEAM  CLIPPER        Jme29th. 
COMPANY  (Limited) 

MOUNSEY  AND  OTHERS. 

X  HE  Plaintiffs  were  a  joint  stock  company  with  limited  Shipping  Com- 
liability,  established  and  incorporated  pursuant  to  the  ^^^vectort-- 
Joint  Stock  Companies  Act,  1866,  and  were  now  in  course  ^^!^^^sMni 
of  being  wound  up  voluntarily.  — i^  #  20  via, 

C.  47  • 

The  3rd  clause  of  the  memorandum  of  association  of  the  Directors  of  a 
Plaintiffs'  company  was  as  follows: — "The  objects  for  pa^y^^thT™ 
which  the  company  is  established  are  to  purchase  a  num-  jlj^^^^*" 
ber  of  vessels,  and  to  run  them  between  England  and  power  by  the 

company's 

AustraZia,  or  between  any  other  countries  or  places  that  articles  of  as- 
may  be  deemed  desirable,  or  to  let  out  the  same  for  hire,  Ju  suX^ts** 
and  generally  to  transact  the  business  of  shipowners,"  "  *^®  *^™- . 

°  "^  *  pany  might  do, 

not  being  acts 

By  the  Plaintiffs'  articles  of  association  it  was  provided,  J^^^i^i- 

that  the  regulations  for  the  management  of  a  company.  Companies 

contained  in  table  B.  in  the  schedule  to  the  Joint  Stock  &  20  Vict.  c. 

Companies  Act,  1856,  should  not  apply;  and  that,  in  their  ^mpwiy^^ 

stead,  others  should  be  substituted,  by  one  of  which  it  was  artid^  of  as- 

;'  ,  sociation  re- 

declared,  that  the  company  might,  with  the  sanction  of  the  qnired  to  be 

,        .  .  1  ^  •  •  -J.  done  by  the 

company,  previously  given  in  general  meetmg,  mcrease  its  company  in 
capital     Another  of  the  regulations   so  substituted  (the  ^^^^^^, 
55th)  was  as  follows : — "  The  business  of  the  company,  and  er  to  borrow 

,  .  money  for  the 

all  matters  relating  to  the  company  and  the  affairs  thereof,  purposes  of  the 
shall  be  controlled,  managed,  and  regulated  by  the  directors,  mor^^g^ 
who  may  from  time  to  time   appoint  and  remove  such  the  company's 
manager,  secretary,  clerks,  and  other  officers  and  servants 
of  the  company,  at  such  salaries  and  with  such  powers  and 
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duties  as  the  directors  shall  think  fit^  and  may  appoint  and 
remove  the  solicitors,  bankers,  and  brokers  of  the  company, 
and  may  exercife  and  do  all  such  powers,  discretions,  acte^ 
deeds,  and  things  which  the  company  might  exercise  and 
do,  as  are  not  by  the  'Joint  Stock  Companies  Act^  1856,' 
or  by  these  articles  declared  to  be  exercisable  or  done  by 
the  company  in  general  meeting,  subject  nevertheless  to 
the  regulations  of  these  articles,  to  the  provisions  of  the 
'Joint  Stock  Companies  Act,  1856,'  and  to  such  r^ulations 
(being  not  inconsistent  with  the  aforesaid  regulations  or 
provisions)  as  may  be  prescribed  by  the  company  in  general 
meeting ;  but  no  regulation  made  by  the  company  in  general 
meeting  shall  invalidate  any  prior  act  of  the  directors^  which 
would  have  been  valid  if  such  regulation  had  not  been  mada" 


On  the  4th  of  August,  1857,  at  an  extraordinary  general 
meeting  of  the  company,  duly  held  for  that  purpose,  the 
following  special  resolution  was  duly  passed : — "  That  the 
company  be  empowered,  by  the  issue  of  debenturesi,  to 
raise  such  sum  of  money  as  it  may  require,  not  exceeding 
in  whole  50,0002.,  and  be  authorised  to  assign  the  com- 
pany's vessels  to  trustees  to  secure  the  due  payment  of  the 
principal  and  interest  to  be  secured  thereby," 

This  resolution  was  subsequently  confirmed  at  another 
general  meeting  of  the  Plaintifib'  company. 

The  bill  stated  the  foregoing  facts,  and  then  charged  that 
neither  the  company  nor  the  directors  ever  issued  any 
debentures,  or  mortgaged  their  vessels  or  any  of  them, 
pursuant  to  the  special  resolution,  or  otherwise  acted  upon 
that  resolution ;  but  the  directors  improperly,  and  without 
authority,  affixed  the  company's  seal  to  two  instruments, 
dated  August,  1857,  purporting  to  be  a  mortgage,  with 
power  of  sale,  of  The  Isiamboul,  one  of  the   Plainlife' 
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vessels,  to  the  Defendant  Mounaey,  as  trustee  for  the 
NorthuwJberland  and  Durham  Banki/ng  Companyj  for 
securing  25,000i.,  of  which  17fi00l,  was  then  already  due 
to  the  bank  from  the  Plaintiffs  in  respect  of  bills  of  exchange 
accepted  by  the  Plaintifib,  and  the  rest  was  paid  by  the 
bank  to  or  by  the  order  of  the  directors  of  the  Flaintifis' 
company. 

The  bill  stated,  that,  previously  to  the  execution  of  the 
instruments  of  October,  1857,  the  directors  of  the  Plaintifife' 
company  had  improperly,  and  without  authority,  aflSxed 
the  company's  seal  to  certain  other  instruments,  purporting 
to  be  mortgages  of  other  three  ships  of  the  company  (being 
all  which  the  Plainti&  possessed)  for  securing  balances 
due  from  the  company.  And  it  charged,  that,  when  the 
seal  of  the  company  was  affixed  to  the  instruments  of 
October,  1857,  the  Defendants  had  notice  of  that  circum- 
Btanca 

The  bill  prayed,  that  it  might  be  declared  that  the  seal 
of  the  company  had  been  affixed  to  the  instruments  of 
October,  1857,  improperly,  and  without  any  sufficient 
authority ;  and  that  orders  might  be  given  for  the  delivery 
up  of  those  instruments,  and  for  vesting  the  letarriboul  in 
the  Plaintiff,  and  enabling  them  to  dispose  of  the  vessel, 
and  receive  the  freight  and  earnings,  freed  from  the  mort- 
gages thereby  created.  It  also  prayed  for  an  injunction, 
upon  the  footing  of  the  above  declaration  (a). 

The  Defendants,  the  banking  company,  demurred  gene- 
rally for  want  of  equity. 
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Mr.  James,  Q.C.,  and  Mr.  Oiffard,  in  support  of  the 
demurrer: — 


(a)  It  was  arranged  at  the 
hearing  that  the  4th  paragraph 
of  the  prayer,  which  prayed  that 


the  Plaintiffs  might  be  at  liberty 
to  redeem  the  vessel,  should  be 
taken  as  struck  out  of  the  bill. 


ArgumenL 
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The  question  is,  simply,  whether  the  directon  had 
power  to  borrow  money  upon  a  mortgage  of  one  of  the 
company's  ships;  and  it  is  dear  that  they  had.  The  55th 
clause  of  the  articles  of  association  provides,  that  the  direc- 
tors may  do  all  acts  which  the  company  might  do,  and 
which  are  not  required  by  the  Joint  Stock  Companies  Act^ 
1856,  or  by  the  articles  themselves,  to  be  done  by  the 
company  in  general  meeting.  Borrowing  money  upon  sudi 
a  mortgage  was  not  an  act  for  which  a  general  meeting 
was  required,  and  it  was  clearly  an  act  which  the  company 
might  have  done.  The  mortgage  was  a  contract  under  the 
common  seal  of  the  company,  made  on  the  oompan/s 
behalf  by  persons  acting  under  the  implied  authority  of  the 
company ;  and,  by  the  41st  section  of  the  Joint  Stodc 
Companies  Act,  1856,  it  is  enacted,  that  all  contracts  so 
made  shall  be  effectual  in  law,  and  shall  be  binding  upon 
the  company  and  their  successora  So  far  firom  the  Act 
excluding  mortgages  firom  the  contracts  which  may  be 
conduded  on  behalf  of  companies  incorporated  under  its 
provisions,  the  44th  section  contains  es^xress  directions  as 
to  how  mortgages  are  to  be  made. 

The  powers  given  by  the  resolution  of  August^  1857, 
were  merely  cumulative. 


Mr.  RoU,  Q.  C,  and  Mr. 
the  bill:— 


we,  jim.,  in  support  of 


First,  the  directors  had  no  power  to  raise  money  by 
mortgaging  the  company's  ships;  for  such  an  act  was  not 
within  the  powers  of  a  general  meeting  of  the  company. 
The  Joint  Stock  Companies  Act,  1856,  contains  nothing  to 
alter  the  ordinary  law  of  partnership  on  this  subject;  and 
by  that  law,  although  one  partner  may  bind  another  by  a 
bill  of  exchange,  yet,  when  a  deed  ia  required  (and  by  the 
Merchant  Shipping  Act,  1854(a),  a  deed  would  be  required 


(a)  17  &  18  Vict.  c.  104. 
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in  order  to  effect  a  mortgage  of  a  ship),  no  partner,  or 
majority  of  the  partners,  can  bind  the  firm.  And  here,  from 
the  very  nature  and  objects  of  this  company,  it  stands  to 
reason  that  such  an  act  could  never  have  been  contem- 
plated. The  company  was  established  for  the  purpose  of 
making  profit,  not  by  buying  and  selling  ships,  but  by 
sailing  them.  The  ships  were  the  instruments  by  which 
that  trade  was  to  be  carried  on.  The  company  owned  them 
solely  to  enable  them  to  carry  on  that  trade;  and  it  is 
impossible  that  any  one  partner  or  majority  of  partners 
could  do  an  act  which  would  bring  the  entire  business  of 
the  company  to  an  end.  Suppose  a  firm  of  four  partners, 
registered  owners  of  a  ship,  and  that  two  have  the  fullest 
power  to  do  all  acts  requisite  for  carrying  on  the  business  of 
the  firm,  that  business  being  to  trade  by  means  of  the  ship, 
they  could  not  do  an  act  which  would  necessarily  deprive 
the  firm  of  the  power  of  carrying  on  their  trade.  Their 
powers  are  to  do  all  such  acts  as  shall  be  necessary  to 
enable  the  firm  to  carry  on,  not  to  stop,  their  trade. 


1858. 
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ArgummtL 


But,  secondly,  assuming  that  a  majority  of  the  company 
had  such  a  power,  and  that  such  a  power  was  ever  delegated 
to  the  directors,  it  was,  in  fact^  revoked  by  the  resolution  of 
August,  1857.  It  is  impossible  to  contend  that  the  powers 
given  by  that  resolution  were  merely  cumulative.  The 
object  of  the  resolution  was,  to  limit  the  amount  to  be 
raised  by  the  directors  imder  their  previous  powers,  what- 
ever they  might  be ;  and,  after  it  was  passed,  it  was  impos- 
sible for  the  directors  to  exercise  their  previous  powers, 
except  in  the  modified  form  prescribed  by  that  resolution. 

The  Vice-Chancellor. — The  bill  does  not  aver  that 
the  money  was  not  wanted  for  the  purposes  of  the  com- 
pany. 


Mr.  RcU. — But  it  avers  what  is  equivalent,  viz.  that  the 
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1858.  company  has  four  ships,  and  no  more;  and  that  all  those 
ships  have  been  mortgaged.  If  this  had  been  an  ordinaiy 
company  with  unlimited  liability,  the  directors  might  have 
had  some  pretext  for  what  they  have  done.  But^  in  the 
case  of  a  limited  company,  they  were  boimd  to  stop,  before 
ArfftmunL     g^ch  a  Step  was  necossary. 

[The  following  cases  were  also  referred  to  :  The  Official 
Manager  of  the  AtheTiceum  Life  InauroTice  Society  v. 
Pooley(a),  Ex  parte  The  Worcester  Com  Exchange  Com- 
pany(b),  In  re  Tlce  Sea  Fire  and  Life  Aeswramoe  Comr 
pamy,  Greenwood' a  ca8e(c),  and  Ernest  v.  Nicholls(d),'\ 

A  reply  was  not  heard. 


Judgment      ViCE-ChANCELLOR  SiR  W.   PAGB  WOOD  :— 

It  is  clear  to  me  that  this  demurrer  must  be  allowed. 

The  question  is,  what  were  the  powers  of  the  directors  of 
the  Plaintifl&'  company  tmder  their  memorandum  and 
articles  of  association. 


Now,  the  third  clause  of  the  memorandum  of  association 
declares,  that  the  objects  for  which  the  company  is  esta- 
blished are,  to  ptuxhase  a  number  of  vessels,  to  nm  them 
between  EngUmd  and  AvMraMa,  or  between  any  other 
countries  or  places  that  may  be  deemed  desirable,  or  to  let 
out  the  same  for  hire,  and  generally  to  transact  the  business 
of  shipowners. 

The  55th  clause  of  the  articles  of  association  provides. 


(a)4  Jur.,  N.S.,  371. 
(b)  3  D.  M.  G.  180. 


(c)  Id.  459. 

(d)  a  H.  L.  C.  401. 
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that  the  business  of  the  company,  and  all  matters  relating 
to  the  company  and  the  affairs  thereof,  shall  be  controlled, 
managed,  and  regulated  by  the  directors,  who  (among  other 
things  there  specified)  "  may  exercise  and  do  all  such 
powers,  discretions,  acts,  deeds,  and  things,  which  the  com- 
pany might  exercise  and  do,  as  are  not  by  the  Joint  Stock 
Companies  Act,  1856,  or  by  these  articles  declared  to  be 
exercisable  or  done  by  the  company  in  general  meeting ; 
subject,  nevertheless,  to  the  regulations  in  these  articles,  to 
the  provisions  of  the  Joint  Stock  Companies  Act,  1856,  and 
to  such  regulations  (being  not  inconsistent  with  the  afore* 
said  regulations  or  provisions)  as  may  be  prescribed  by  the 
company  in  general  meeting ;  but  no  regulation  made  by 
the  company  in  general  meeting  shall  invalidate  any  prior 
act  of  the  directors  which  would  have  been  valid  if  such 
regulation  had  not  been  mada" 


1858. 
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Now,  it  is  plain  from  that  clause,  that  the  directors  are 
empowered  to  do  everything  which  the  company  itself 
might  do,  and  which  is  not  required  either  by  the  Joint 
Stock  Companies  Act,  or  by  the  articles  of  assodation  of 
the  company,  to  be  done  by  a  general  meeting  of  the 
shareholders. 

The  question,  therefore,  resolves  itself  into  this  simple 
form : — Whether,  except  for  this  transfer  of  their  powers 
under  the  articles  of  association,  this  company  could  not 
raise,  by  mortgage  of  their  ships,  the  money  required  for 
the  purposes  of  their  business. 


The  act  complained  of  is  simply,  that,  the  company 
having  already  mortgaged  all  their  ships  but  one,  and  being 
in  want  of  a  further  sum  of  money  for  the  purposes  of  their 
business,  the  directors  apply  to  the  bankers,  who  are  already 
creditors  of  the  company,  to  advance  the  requisite  sum ;  and 
finding  that  the  bankers  require  security  as  weU  for  their 
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past  as  for  future  advances,  they  make  a  mortgage 
a  trustee  for  the  bank  of  one  of  the  company's  ships. 


to 


Without  relying  upon  the  word  "  deed,*'  which,  it  may 
be  argued,  is  not  to  be  construed  in  the  55th  clause  in  its 
technical  sense  of  an  instrument  imder  seal,  the  question  is, 
whether  the  act  I  have  described  was  an  act  which  the 
company  might  have  done,  and  which  neither  the  Joint 
Stock  Companies  Act,  1856,  nor  the  PlaintilBb'  articles  of 
association,  required  to  be  done  by  the  company  in  general 
meeting. 

It  was  argued,  that  it  was  not  such  an  act;  first,  because 
in  any  partnership,  a  majority  of  the  partners  would  have 
no  power  to  bind  a  minority  by  executing  a  deed  ;  that^  the 
moment  a  deed  under  seal  is  required,  the  power  of  a 
majority  is  at  an  end.  But  that  argument  overlooks  this 
most  important  distinction,  that^  in  an  ordinary  partnership 
firm,  the  firm  is  not  a  body  corporate;  in  the  present  case 
the  Plaintifis'  company  are  a  body  corporata  The  ques- 
tion to  be  determined  is,  what  are  the  powers  of  such  a 
body  ?  And  it  is  clear  that  a  majority  of  the  members  of 
a  body  corporate  must  have  powers  of  this  description,  be- 
cause, except  through  the  medium  of  a  majority,  no  incor- 
porated company  can  act.  I  am  not  now  considering  the 
powers  of  a  majority  of  a  body  corporate  to  effect  a  dissolu- 
tion ;  that  is  a  matter  not  falling  within  the  scope  of  the 
corporate  business.  This  is  an  act  clearly  Mling  within  the 
scope  of  the  corporate  business,  and  is  one  which  the  com- 
pany must  clearly  have  the  power  to  do.  Otherwise,  if  a 
ship  were  once  upon  the  register,  it  might  be  impossible  to 
get  her  off;  she  might  rot  before  it  .would  be  possible  for 
the  company  to  sell  or  exchange  her. 

It  was  said,  that,  looking  to  the  objects  for  which  the 
Plaintifib'  company  was  established,  the  act  complained  of 
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could  not  be  said  to  fall  within  the  scope  of  the  corporate 
business,  the  business  of  this  company  being  to  make 
profit,  not  by  traflScking  in  the  sale  of  ships,  but  by  sailing 
them ;  and  that,  the  ships  being  the  instruments  with  which 
they  carry  on  their  trade  as  a  company,  to  mortgage  them, 
so  tax  from  feeing  within  the  corporate  business,  would  be 
fatal  to  the  very  objects  for  which  they  were  established. 
But  I  cannot  conceive  that  a  shipping  company,  having 
eight  vessels  for  the  purpose  of  carrying  on  a  business  like 
this,  if  they  have  occasion  to  buy  a  ninth,  are  precluded 
upon  any  ground  of  this  description  from  mortgaging  one 
of  the  eight  for  that  purpose. 


1858. 


JmlgmetU, 


If  then  this  company  had  this  power,  the  question,  except 
as  to  the  argument  founded  upon  the  special  resolution  of 
August,  1857>  is  at  an  end.  I  find  no  clause  in  the  articles 
of  association  directing  how  money  is  to  be  raised  for  carry- 
ing on  the  business  of  the  company.  Yet  every  concern 
of  this  description  requires  money,  from  time  to  time,  for 
the  purpose  of  carrying  it  on.  And  nothing  being  specified 
as  to  borrowing,  the  measures  to  be  adopted  for  that  pur- 
pose are  precisely  those  which  it  would  fall  within  the  pro- 
vince of  the  directors  to  take,  until  checked  by  some  regu- 
lation of  the  company  in  general  meeting,  as  prescribed  by 
the  55th  clause  of  the  articles  of  association. 


Then,  as  regards  the  special  resolution  of  August,  1857, 
the  bill  avers,  that,  in  August,  1857,  at  an  extraordinary 
general  meeting  of  the  company  duly  held  for  that  purpose, 
the  following  special  resolution  was  duly  passed  : — "  That 
the  company  be  empowered,  by  the  issue  of  debentures,  to 
raise  such  sum  of  money  as  it  may  require,  not  exceeding  in 
the  whole  50,000^.,  and  be  authorised  to  assign  the  company's 
vessels  to  trustees  to  secure  the  due  payment  of  the  principal 
and  interest  to  be  secured  thereby."  But  unless  that  clause 
strictly  prohibits  the  directors  from  borrowing  money,  and 
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making  a  mortgage  for  that  purpose,  in  the  manner  they 
have  done,  all  that  it  can  mean  is  this : — "  Whereas,  yon, 
the  directors,  have  already  these  general  powers  of  borrow- 
rowing  money,  and  assigning  the  company's  vessels  for 
that  purpose,  we  now  point  out  to  you  a  particular  way  as 
to  which  there  might  be  some  question,  whether  you"  (nay, 
more,  there  might  be  a  question  whether  even  the  com- 
pany) "  would  have  a  power  of  borrowing."  That  would 
be  a  very  natural  resolution  to  pass  (assuming  the  meet- 
ing to  have  had  the  power  of  passing  it) ;  for  clearly  no 
prudent  director  would  ever  have  thought  of  issuing  de- 
bentures as  there  mentioned,  without  the  authority  of  such 
a  resolution.  And  the  question,  therefore,  comes  to  this  : 
whether,  because  directors  require  a  special  power  for  such 
an  extraordinary  transaction  as  that  of  borrowing  money 
on  behalf  of  the  company  by  means  of  debentures,  there- 
fore they  require  a  special  power  for  such  an  ordinary 
transaction  as  that  of  borrowing  money  by  the  means 
which  these  directors  have  adopted. 


It  appears  to  me,  that  the  directors  were  at  liberty  to 
raise  the  money  in  question  in  the  manner  they  have  done, 
until  arrested  by  some  regulation  prescribed  by  the  com- 
pany in  general  meeting.  There  is  no  allegation  of  fraud, 
nor  any  allegation  that  the  money  which  has  been  secured 
was  not  wanted  for  the  purposes  of  the  company.  The 
demurrer,  therefore,  must  be  allowed. 
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BRISTOW  V.  WHITMOKE.  May^thf^iih, 

XN  1856  the  Plaintiff,  the  master  of  the  ship  Kenil/worth,  Jurvdictior^-^ 
of  which  one  Towse  was  the  sole  owner,  concluded  two  c.  86,  *.  50— 
charterparties  with  the  Commissioners  of  the  Admiralty,     ^^^^^^^ 


Order. 
This  Court  has 


for  the  conveyance  of  troops  by  his  ship  from  the  Mau- 

riti/U8,  and  from  the  Cape  of  Oood  Hope  to  Chravesend,  no  jurisdiction, 

and  thereby  agreed  to  supply  them,  while  on  board,  with  ^^  soS^sro- 

provisions,  and  to  put  up  at  the  expense  of  the  ship  such  fj^^ig^yj^^ 

fittings,  berths,  and  other  articles  as  might  b^  required  for  c  86,  or  other- 

,    .  wise,  to  make 

their  use.  a  declaration 

of  right,  unless 
it  be  one  upon 

In  supplying  provisions  and  putting  up  fittings,  as  re-  which  the 
quired  by  these  charterparties,  the  Plaintiff  incurred  ex-  act,  if  required, 
pauses,  which  he  defrayed  partly  out  of  his  own  moneys,  ^nf^^^j 
and  partly  by  means  of  bills  drawn  on  the  owner.  "^«f- 

Where  the 
declaration 

The  Plaintiff  performed  his  part  of  the  contract;   but^  sought  is  not 
shortly  after  his  arrival  in  England,  Toivae,  the  owner  of  the  Court  has 
the  ship,  was  adjudicated  bankrupt,  the  bills  drawn  on  him  ^  ent«tain°" 
by  the  Plaintiff  were  dishonoured,  and  conflicting  claims,  to  ^®  *^'^- 
the  amount  of  the  ship's  earnings,  were  advanced,  as  well 
on  the  part  of  the  assignees  in  bankruptcy,  as  also  by  the 
Defendants  Robmaon  and  Flemi/ng,  who  claimed  under  a 
mortgage  made  by  Towse  previously  to  his  bankruptcy. 

The  Commissioners  of  the  Admiralty  having  refused  to 
pay  the  amounts  in  question  until  the  right  thereto  should 
be  determined  by  some  competent  tribunal,  the  Plaintiff 
now  filed  his  bill  against  the  assignees  in  bankruptcy 
of  Towse,  and  against  Robinson  and  Fleming,  praying, 
(1.)  A  declaration  that  he  was  entitled  to  be  repaid  out  of 
the  moneys  due  from  the  Commissioners  of  the  Admiralty 
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the  sums  so  paid  by  him  as  aforesaid,  and  to  be  indemnified 
out  of  the  same  moneys  against  all  claims  and  demands  on 
account  of  the  bills. — (2.)  That  such  indemnity  might  be 
made  available  for  his  protection  in  such  manner  as  to  the 
Court  should  seem  fit ;  and  (3.)  for  further  relie£ 

The  cause  now  coming  on  to  be  heard, 


Argument.  Mr.  AmpMett,  Q.C.,  and  Mr.  E.  Mcumaghteviy  for  the 
Defendants  Rohmaon  and  Fleming,  took  a  preliminaiy 
objection,  that  the  Court  had  no  jurisdiction  to  entertain 
the  suit.  Not  only  did  the  bill  omit  to  ask  any  specific 
relief,  but  the  circumstances  of  the  case  were  such  that  no 
relief  could  have  been  granted^  even  if  it  had  been  asked, 
the  question  between  the  parties  being  a  merely  l^al 
question :  and  to  such  a  case  the  power  given  to  the  Court 
by  the  50th  section  of  the  Act,  16  &  16  Vict  a  86,  to 
make  binding  declarations  of  right  without  granting  conse- 
quential relief,  had  no  application :  Roohe  v.  Lowl  Kensing- 
ton (a),  Jackson  v.  Turnley(b). 

Mr.  RoU,  Q.C.,  and  Mr.  BaggaUay,  for  the  Plaintiff 
contended,  that,  in  the  2nd  paragraph  of  the  prayer,  the 
Plaintiff  had  asked  specific  relief,  which  the  Court  could 
grant  by  way  of  injunction,  restraining  the  payment  of  the 
moneys  in  question,  except  in  conformity  with  the  dedaia- 
tion  prayed  in  the  preceding  paragrapL  They  relied  also 
upon  the  large  wording  of  the  50th  section  of  the  Act,  that 
'^no  suit  shall  be  open  to  objection  on  the  ground  that  a 
merely  declaratory  decree  or  order  is  sought  thereby ;  and 
it  shall  be  lawful  for  the  Court  to  make  binding  declarations 
of  right  without  granting  consequential  relief'' 


(a)  2  K.  &  J.  753. 


(b)  1  Drew.  617. 
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[The  main  question  in  the  suit  was  then  argued  de  bene 
esse.] 
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Vicb-Chancellor  Sir  W.  Page  Wood:— 

I  feel  great  difl&culty  in  determining  the  principal  ques- 
tion between  the  parties,  having  regard  to  the  objection 
taken  by  the  Defendants'  counsel  as  to  the  want  of  juris- 
diction. 

The  recent  Act  (15  &  16  Vict  a  86)  uses  comprehensive 
words,  and  has  given  large  powers  to  the  Court  in  reference 
to  making  binding  declarations  of  right,  without  granting 
consequential  relief;  but  the  Court  has  no  power,  either 
tmder  that  Act  or  otherwise,  to  make  a  declaration  of 
right,  unless  it  be  one  upon  which  the  Court  could  act,  if 
required,  by  granting  consequential  relief.  Where  such  a 
declaration  is  sought,  consequential  relief  may  be  waived ; 
aild  the  Court  is  empowered,  by  the  50th  section,  to  make  a 
declaration  alone  without  granting  relief.  But^  where  the 
declaration  sought  is  not  of  that  nature,  the  Court  has  no 
jurisdiction  to  entertain  the*suit 


1858. 


Judgment. 


It  was  argued,  that,  in  this  case,  the  declaration  asked 
was  one  upon  which  the  Court  could  give  relief  by  way  of 
injunction;  but  the  answer  is,  that  the  right  which  the 
Plaintiff  claims  is  a  legal  right,  and  nothing  has  been  done 
by  the  Defendants,  or  by  the  Commissioners  of  the  Admi- 
ralty, to  prevent  him  from  asserting  that  right  This 
Court  cannot  declare  an  equitable  right  on  behalf  of  the 
legal  owners. 

Mr.  BaggaUay, — Not  in  a  case  where  that  right  cannot 
be  enforced  at  law  ? 

VOL.  IV.  c  c  c 
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1858.  The  Vicb-Chanckllor. — But  it  ccm  be   enforced  at 

law  by  petition  of  right.     It  is  that  which   causes  the 
difficulty. 

Judgment,  j£  ^j^^  Commissioners  of  the  Admiralty  would  pay  the 

fund  into  Court,  then  I  could  act;  but  if  they  decline, 
I  have  no  jurisdiction. 

The  cause  may  stand  over,  if  the  Plairftiff  desires  it,  to 
ascertain  whether  the  Commissioners  of  the  Admiralty  will 
take  that  cotu-se.     Otherwise  the  bill  must  be  dismissed. 


On  a  subsequent  day,  the  Commissioners  of  the  Admi- 
ralty having  consented  to  pay  the  fund  into  Court  with 
the  leave  of  the  Court,  the  cause  was  ordered  to  stand  over, 
with  liberty  for  them  to  make  that  payment. 


Dee.  2Ut,  On  the  2l8t  of  December,  the  fimd  having  been  paid  into  Court  by 

the  Commissioners  of  the  Admiralty,  the  Vice-chancellor,  at  the 

request  of  the  PlamtiflTs  counsel,  delivered  his  judgment  upon  the 
main  question  in  the  suit;  and  by  the  decree  then  made  it  was 
declared,  that  the  Plaintiff  was  entiUed  to  be  indemnified  in  respect  of 
all  expenses  incurred  by  him  under  the  charterparties  in  the  bill 
mentioned,  in  supplying  provisions,  and  putting  up  fitting?,  berths, 
and  other  articles,  as  required  by  such  charterparties  respectively. 

A  full  report  of  the  latter  judgment  will  appear  in  a  subsequent 
volume,  the  case,  in  this  respect,  being  one  of  first  impression. 
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1857. 

WELCH  v.  KNOTT.  Dec. 22nd. 

X  HE  Plaintiffs  carried  on  the  trade  of  manufacturers  and  Trade  Mark— 

vendors  of  soda  water  and  other  aerated  and  mineral  waters,        

under  the  firm  of  Jacob  Schweppe  &  Co,,  at  No.  51,  BernerB-  J^t'J^'th/'' 
stredy  Oxford-street  ^aie  in  bottles 

stamped  with 
Plaintiffs' 

The  Plaintifis  sold  their  soda  water  in  bottles,  with  the  dress,  followed 
words  "/.  Schweppe  A  Co.,  51,  Bemera^reet,  Oxford-  Jy  the  words 

•'■^^  '  '         .^  "  genuine  supe- 

streety  Genuine  Superior  Aerated  Waters"  stamped  or  im-  nor  aerated 

pressed  upon  them  in  the  manufacture,  and  having  pasted  water  not  ma- 

over  the  corks  coloured  labels,  bearing  a  certain  form  of  p^[^^^ 

signature,  consisting  of  the  words  "  /.  Schweppe  <fe  Co.     By  solved—the 

special  appointment,"  with  the  form  of  a  crown  and  other  opinion,  upon 

special  marks,  constituting  their  trade  mark.  that^Defen^t 

was  not  shown 
to  have  used 

The  bill  averred,  that  the  Defendant  bad  sold  soda  water  the  bottles 
in  bottles  stamped  and  impressed  in  the  manufacture  with  ^tenti^,  or  so 
similar  words  and  figures  to  those  stamped  or  impressed  ^^^the** 
on  the  bottles  used  by  the  Plaintiflfe,  and  having  pasted  pnWic. 
over  the  cork  of  each  a  paper  label  of  a  similar  colour  to  of  rach'botti^ 
those  used  by  the  Plaintifis,  having  printed  thereon,  in  lieu  «>  m  in  fact  to 
of  the  signature  J.  Schweppe  A  Co.  &c.,  the  words  "Soda  pubUc,ai- 
Water  "  in  characters  similar  to  those  in  which  the  signa-  tenSonaUyT 
ture  was  printed  on  the  Plaintifis'  label  and  having  a  simi-  ^^^^.^ 
lar  crown  printed  on  the  top  to  that  printed  on  the  Plain-  OhUer. 
tifis'  label,  such  label  being  a  colourable  imitation  of  the  ^^^^^^nL 
Plaintiffs'  label,  and  so  printed  and  contrived  as  to  deceive  wastlmiwn 

*       ,  .  upon  Defend- 

the  eye,  except  upon  close  mspection.  ant  of  inform- 

ing the  public 
that  it  was  not 

The  Plaintifis'  solicitor,  Mr.  Chappie,  deposed  by  his  Plaintiffs' soda 

water  he  was 


affidavit,  that,  on  the  21st  of  September,  he  "proceded  to  selling- 
he  Defei 
c  c  c  2 


the  place  of  business  of  the  Defendant,  and  then  and  there 
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purchased  a  dozen  bottles  of  soda  water  from  a  shopman  of 
the  Defendant ;  and  on  five  of  the  bottles  in  such  dozen 
were  stamped  and  impressed  in  the  manufacture  the  same 
words  and  figures  to*  those  stamped  and  impressed  on  the 
bottles  so  used  by  the  PlaintifBs,  and  over  the  cork  of  each 
of  the  said  twelve  bottles  was  pasted  a  paper  label  of  a 
similar  colour  to  those  so  used  by  the  Flaintiffi  as  afore- 
said.'^ He  identified  a  bottle  made  an  exhibit  as  one  of 
the  bottles  so  purchased. 


The  other  averments  in  the  bill  in  reference  to  the  labels 
used  by  the  Defendant  were  not  supported  by  the  evidence. 


On  the  13th  of  October  the  Pkdnti£&  obtained  an  ex 
parte  injunction,  restraining  the  Defendant  from  using  or 
permitting  to  be  used  in  his  trade  or  business,  or  selling  or 
permitting  to  be  sold,  soda  water  in  bottles  similar  to  those 
so  in  use  by  the  Plaintiffs,  as  in  the  bill  mentioned,  having 
the  words  and  figures  "/.  Schweppe  cfe  Co.,  51,  Bemers- 
street,  Oxfordrstreet.  Genuine  Superior  Aerated  Waters,'"  or 
similar  words  and  figures  stamped  or  impressed  thereon ; 
and  from  using  or  permitting  to  be  used  in  his  said  trade 
or  business,  or  selling  or  permitting  to  be  sold,  soda  water 
in  bottles  having  labels  pasted  over  the  corks  thereof  or 
affixed  thereon  similar  to  those  used  by  the  Plaintiffi,  as  in 
the  bill  mentioned,  or  merely  colourably  differing  there- 
from or  being  an  imitation  thereof 

The  Defendant  by  his  answer  stated,  tliat  he  had  occar 
sionally  purchased  lots  of  second-hand  soda  water  bottles; 
amongst  which  there  had  been  bottles  with  the  names  of 
different  firms,  including  that  of  /.  Schweppe  <fe  Co,  mould- 
ed thereon ;  and  that  it  was  the  custom  of  the  trade  on  selling 
bottles  of  soda  water  to  take  in  return  for  the  bottles  sold 
an  equal  number  of  similar  bottles,  without  regard  to  what 
names  might  be  moulded  thereon ;  also,  that  he  believed 
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the  said  bottles  mentioned  in  Chappie* 8  affidavit  were  bottles 
originally  manufactured  for  the  use  of  the  FlaintifiEs  and 
sold  by  them  to  the  public 

The  answer  also  set  out  letters  written  by  the  Defendant 
to  the  Plaintiff  since  the  injimction  was  obtained,  in  which 
the  Defendant  had  stated,  that,  if,  in  doing  as  he  had  done, 
he  had  erred,  it  was  inadvertently;  and  that,  imderstanding 
now  the  Plaintiffis'  wish  not  to  have  their  marked  bottles  so 
employed,  he  should  not  allow  it  for  the  future,  and  would 
give  the  FlaintifGs  a  legal  guarantee  to  insure  this  object 
without  further  proceeding. 


1857. 


SUOemmt, 


Mr.  RoU,  Q.  C,  and  Mr.  Shatter,  for  the  Defendant, 
now  moved  to  dissolve  the  injunction. 

Mr.  Cairms,  Q.  C,  and  Mr.  Roxburgh,  for  the  PlaintiflFs, 
contended,  that  the  evidence  showed  a  fraudulent  user  by 
the  Defendant  of  the  Plaintiffs'  bottles,  with  the  intention 
of  misleading  the  public  into  the  belief  that  the  soda  water 
sold  therein  was  manufactured  by  the  Plaintiff;  at  all 
events,  it  showed  a  user  by  which  the  public  would,  in  fact, 
be  misled  into  that  belief,  whether  intentionally  or  not  on 
the  part  of  the  Defendant  And  in  either  case,  the  injunc- 
tion should  be  continued;  for,  according  to  Millington  v. 
Fox(a),  to  entitle  the  Plaintiff  to  an  injunction,  intentional 
deception  need  not  be  proved. 

The  Defendant's  label,  unlike  that  used  by  other  traders 
in  soda  water,  had  no  name,  and  was  simply  marked 
"soda  water."  Taking,  therefore,  the  labels  and  the  bottles 
together,  the  inscription  ran  "  Soda  Water,  J,  Schweppe  cfe 
Co.,  <kc",  amoimting  in  effect  to  a  deliberate  statement, 

(a)  3  My.  &  Cr.  338,  352. 


Argument, 


SUUemetU, 
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that  it  was  the  Plainti£b'  manufacture.  The  D^endant 
had  ten  dozen  of  these  bottles,  which»  upon  his  affidavit^  he 
must  be  taken  to  have  purchased — not  taken  in  exchange 
— ^purchased,  that  is,  designedly  with  a  view  to  selling  in 
them  his  own  soda  water. 

The  Yice-Chancellob. — It  is  not  an  ummi>ortant  cir- 
cumstance in  reference  to  the  question  of  intentional  de- 
ception, that,  out  of  the  dozen  bottles  he  is  proved  to  have 
sold,  seven  were  plain,  and  only  five  stamped  with  the 
Flaintifis'  name. 

Mr.  Cairns. — But  if  that  were  admitted  as  a  defence,  it 
would  enable  anyone  to  violate  a  trade  mark  simply  by  in- 
serting into  every  dozen  articles  sold  a  certain  proportion 
of  an  unobjectionable  kind.  Besides,  the  stamped  bottles 
might  be  retailed  to  the  public  separately. 

The  Vicb-Chancellor. — You  claim  the  exclusive  right 
to  the  use  of  these  bottles  for  all  aerated  waters.  Now  the 
bottlee^  by  their  form,  are  not  adapted  for  any  but  aerated 
waters;  so  that  you  are  selling  articles  and  preventing  the 
purchasers  from  using  them. 

Mr.  Cairns. — But  we  oflFer  a  premiimi  of  1 8.  6(2.  a  dozen 
for  all  bottles  returned.  And  if  the  public  complain  of  the 
expense  of  returning  them,  those  who  use  them  again  for 
the  sale  of  aerated  waters  are,  at  all  events,  boimd  to  have 
a  label,  stating  expressly  that  the  waters  they  sell  are 
manufactured  by  other  persons  than  the  Plaintiffii,  or 
negativing  distinctly  the  prim&  facie  inference  from  the 
sale  in  bottles  thus  stamped  that  the  thing  sold  is  what  the 
stamp  declares  it 

[They  cited  also  Blanchard  v.  HiU(a).] 
(a)  2  Atk.  484. 
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A  reply  was  not  heard.  1857. 


Vicb-Chancellob  SiE  W.  Page  Wood:—  jtM^mant 

This  injunction  must  be  dissolved,  not,  however,  upon 
the  ground  that  the  Defendant  is  at  liberty  to  use  the 
Flaintifis^  bottles  in  such  a  manner  as  to  mislead  the  public 
into  the  belief  that  they  are  purchasing  the  Plaintiflfe'  soda 
water,  when,  in  fact,  they  are  purchasing  that  manufactur- 
ed by  himself;  but  imder  the  special  circumstances  of  the 
case. 

That  the  Defendant  would  not  be  entitled  to  use  the 
Plaintiffs'  bottles  in  such  a  manner  as,  in  fact,  to  mislead 
the  public,  although  there  might  be  no  intention  on  his 
part  to  mislead,  is  clear.  In  MiUvngton  v.  Fox(a\  Lord 
Cottenham  felt  satisfied,  that,  in  using  the  Plaintiffs'  trade 
marks,  the  Defendants  had  no  intention  to  mislead  the 
public;  yet,  inasmuch  as  the  public  were,  in  fact,  misled, 
he  held  that  the  Plaintiffs  were  entitled  to  a  perpetual  in- 
jimction.  It  was  not  suflBcient  for  the  Defendants  to  say 
that  they  used  the  marks  in  ignorance  of  their  being  the 
Plaintiffs'  trade  marks. 

How  far  that  doctrine  is  capable  of  being  reconciled  with 
cases  at  law  in  which  the  scienter  has  been  held  to  be 
essential  in  order  to  enable  the  Plaintiff  to  recover,  it  is  not 
material  to  consider.  In  this  Court,  the  rule  is  clear  as 
laid  down  in  MiUington  v.  Fox.  And  in  accordance  with 
that  rule,  I  held,  in  Bass's  case,  that  no  one  was  at  liberty 
to  sell  ale  not  made  by  Bass  in  bottles  marked  with  his 
label,  and  so  mislead  the  public. 

(a)  3  My.  &  Cr.  838,  352. 


Judgment. 
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1857.  Whether,  in  selling  his  soda  water  in  bottles  like  the 

present^  the  onus  is  not  thrown  upon  the  Defendant  of  in- 
forming the  public  that  it  is  not  Schweppe'a  soda  water, 
is  a  question  of  considerable  importance;  but  it  is  one 
which  I  am  not  called  upon,  at  present^  to  determine; 
for,  in  this  case,  it  is  manifest  Mr.  Chappie  must  have 
known  that  the  Defendant  was  selling  this  soda  water  as 
his  own,  and  not  Schweppe'a,  as  clearly  as  if  the  Defendant 
had  affixed  to  the  bottles  a  statement  to  that  e£fect^  and  in 
so  many  words. 

[His  Honour  showed  this  from  the  evidence;  and  in 
so  doing  took  occasion  to  comment  upon  the  weakness  of 
the  affidavit  compared  with  the  statements  in  the  bill — a 
circumstance  which  had  escaped  the  attention  of  the  Court 
when  granting  the  ex  parte  injunction.] 

It  was  not  quite  fair  in  Mr.  Cha/pple  not  to  ask  expressly 
for  Schweppe's  soda  water.  He  asks  simply  for  a  dozen 
bottles  of  soda  water;  and  having  given  that  order,  he  re- 
ceives a  dozen  bottles,  of  which  seven  are  plain  and  the 
remaining  five  only  are  stamped  with  the  Flaintifib^  mark 
In  that  state  of  things  he  certainly  was  not  in  a  position 
to  apply  for  an  ex  parte  injunction.  He  ought,  at  least, 
to  have  asked  for  an  explanation ;  and  had  he  done  so,  and 
had  the  explanation  then  been  given  which  has  since  been 
made  on  the  part  of  the  Defendant,  then,  according  to 
what  Lord  Cottenham  says  in  another  part  of  his  judg- 
ment in  Millington  v.  Fox{a\  the  bill  ought  not  to  have 
been  filed.  Such  an  explanation  would  have  been  all  that 
the  Plaintiffs  would  have  had  any  right  to  expect 

It  appears  to  me,  under  all  the  circumstances  of  the 
case,  that  this  injunction  ought  not  to  have  been  applied 

(a)  3  My.  &  Cr.  354. 
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for,  the  sale  being  not  only  one  in  which  there  was  not  the 
most  distant  attempt  on  the  part  of  the  Defendant  to  mis- 
lead, or  to  sell  the  bottles  as  containing  any  soda  water  but 
his  own,  but  made  in  such  a  manner  that  it  is  perfectly 
clear  that  the  purchaser  was  not^  in  fact,  misled  into  a 
belief  to  the  contrary.  The  injimction,  therefore,  should  be 
dissolved  with  cost& 
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Jyd/gmetU. 


Mr.  Caivas  asked  for  liberty  to  bring  an  action. 

The  Vice-Chancellor. — Looking  to  the  authority  of 
Lord  Cranworth  in  Farvna  v.  8ilverlock(a),  I  think  I 
cannot  refuse  the  Plaintiffs  liberty  to  bring  an  action,  this 
being  a  case  in  which  there  may  have  been  an  unlawful,  as 
well  as  a  lawful,  user. 

(a)  6  D.  M.  6. 214. 


DiflsoiiYE  the  injunction,  with  costs.  The  Plaintiff  to  be  at  liberty 
to  bring  an  action. 


Minute  qf 
Order. 


Note. — The  Plaintiffs  did  not      had  their  bill  dismissed,    they 
bring  an  action,  and  eventually      paying  all  the  Defendant's  costs. 
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1858. 


Feb.  2nd, 


Enrolment  of 


DAVISON  V,  EOBINSON. 

After  the  expiration  of  six  calendar  months  from  the 
/^n^^sk^  *^®  yfhen  the  decree  was  made  in  this  cause,  notice  of 
Order  of  7th    motion  to  enrol  tbe  decree  was  served,  by  the  party  in 

AuQutt  1852^  '     •'  IT       J 

Practice,  wkm  whoso  £Eivour  it  had  been  made,  upon  all  the  other  parties 

ittUnded  to  ap-    ,      . ,           •j. 
,pealtoLaf^    tO  the  SUlt 
ChaneeUar,  


Upon  motion 
to  enrol  a  de- 
cree after  the 
expiration  of 
six  calendar 
months  from 
the  time  the 
same  shall 
have  been 
made,  if  the 
adverse  party 
appear  and  sig- 
nify a  bou& 
fide  intention 
to  appeal  to 

Chancellor,  he   appeal  to  the  Lord  Chancellor,  and  contended,  that,  under 
is  entitled  to      g^Ql^  circumstances,  he  was  entitled  to  the  twenty-eight 
days  mentioned  in  the  3rd  Order  of  the  7th  of  August, 
1852(a),  for  the  purpose  of  presenting  his  petition  of  ap- 
peal. 


Mr.  TorriaTio,  in  moving  pursuant  to  the  notice,  con- 
tended, that,  as  no  caveat  had  been  entered  nor  any  peti- 
tion of  appeal  presented,  the  order  to  enrol,  being  appUed 
for  on  motion  and  notice  to  all  the  parties,  ought  to  be 
absolute  in  the  first  instance. 

Mr.  BcLgshawe,  jun.,  contrd,  stated,  that  there  was  a 
bon&  fide  intention  on  the  part  of  the  adverse  party  to 


present  a  peti- 
tion for  that 
purpose  at  any 
time  within 
the  twenty- 
eight  days 


mentioned  in 

the  3rd  Order  of  the  7  th  of  August,  1852,  notwithstanding  notice  of  the  motion  has    heen 

given  to  all  the  parties. 

But  his  petition  must  be  presented  and  answered  within  twenty-eight  days  after  service  of 
the  order  to  enrol. 

Form  of  order  under  such  circumstances. 


(a)  The  Order  is  as  follows : — 
**In  case  any  party  is  desirous  to 
enrol  a  decree,  or  order,  or  dismis- 
sion, after  the  expiration  of  six 
calendar  months  from  the  time 
the  same  shall  have  been  made, 
he  shall  obtain  an  order  for  that 
purpose;  and  which  order,  utiUm 
made  by  consent  of  the  adverse 


party,  or  an  motion^  or  notice  to  all 
the  parties,  shall  be  a  conditional 
order  in  the  first  instance,  but 
shall  become  absolute  without 
further  order,  unless  cause  is 
shovni  against  it  within  twenty- 
eight  days  after  service  of  the 
order." 
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Mr.  TorriaTU)  in  reply: —  1858. 

The  3rd  Order  of  the  7th  of  August,  1852,  does  not  ap- 
ply. By  that  Order  the  order  to  enrol  is  only  to  be  con- 
ditional, where  it  is  not  made  by  consent,  "  or  on  motion  Argwnau. 
and  notice  to  all  the  parties;''  where,  as  here,  it  is  made 
"  on  motion  and  notice  to  all  the  parties,"  no  cause  being 
shown  against  it,  the  order  may  and  ought  to  be  absolute 
in  the  first  instance  (a). 


Vicb-Chancellok  Sir  W.  Page  Wood:--- 

As  the  adverse  party  has  appeared  upon  this  motion 
being  made,  and  signified  a  bon&  fide  intention  to  appeal 
to  the  Lord  Chancellor,  he  should  be  at  liberty  to  present 
a  petition  for  that  purpose  at  any  time  within  the  twenty- 
eight  days  mentioned  in  the  Order  of  the  3rd  of  August, 
1852. 


Jm^menL 


But  his  petition  must  be  presented  and  answered  within 
twenty-eight  days  after  service  of  this  order. 


The  proper  order  to  make  will  be,  that  the  decree  be 
signed  and  enrolled,  unless  within  twenty-eight  days 
after  service  of  this  order,  a  petition  of  appeal  to  the  Lord 
Chancellor  be  presented  and  answered. 

(a)  Seton*8  Decrees,  pp.  591,  592. 


756 


CASES  m  CHANCERY. 


1858. 


JufySOth, 

'ttmction — 

**  Heirs,'' B^ 

quut  to—Sta- 

tuieio/pit- 

tributioiL 

Bequest  of  per- 
sonalty **  to  the 
heinofmylate 
partner  for 
losfles  sustain- 
ed during  the 
time  that  the 
business  of  the 
house  was  un- 
der my  sole 
control:**— 
HeU,  that  the 
persons  to  take 
were  those  who 
at  the  testa- 
tor's death 
would  have 
been  entitled 
under  the 
Statutes  of 
Distribution  to 
the  personal 
estate  of  the 
deceased  part- 
ner in  case  he 
had  died  intes- 
tate, and  not 
the  heir-at- 
law  strictly  so 
called. 


In  re  GAMBOA'S  TRUSTS. 

AnSELMO  DI  GAMBOA,  by  his  will,  bequeathed,  inter 
alia^  as  follows: — "  To  the  heirs  of  my  late  partner,  Henry 
Brooke,  Esq ,  the  sum  of  600!.,  for  losses  sustained  during 
the  time  that  the  business  of  the  house  was  imder  my  sole 
control"" 

A  fund  having  been  paid  into  Court  imder  the  Trustee 
Belief  Act  to  meet  this  bequest^  a  petition  was  presented 
by  the  persons  who  at  the  testator's  death  would  have  been 
entitled  under  the  Statutes  of  Distribution  to  the  personal 
estate  and  effects  of  Henry  Brooke,  in  case  he  had  died  in- 
testate, praying  a  transfer  of  the  fund  to  theuL 

It  appeared  that  Henry  Brooke  was  dead  at  the  date  of 
the  testator's  will ;  and  that,  since  his  death  and  while  the 
business  of  the  firm  in  which  he  and  the  testator  were 
partners  was  under  the  sole  control  of  the  testator,  losses 
had  been  sustained,  as  mentioned  in  the  wilL 


Mr.  Prendergast,  for  the  Petitioners,  contended,  that^ 
having  regard  to  the  express  motive  of  the  bequest^  viz. 
to  make  compensation  for  losses  sustained  by  Brooke  while 
the  business  of  the  house  was  under  the  testator's  sole  con- 
trol, the  Petitioners  were  entitled. 

Mr.  Osborne,  for  the  heir-at-law,  contended,  that^  where 
the  word  "  heir"  was  used  in  a  gift  of  personalty  not  as  a 
word  of  substitution,  e.  g.  "to  Henry  Brooke  or  his  heirs," 
but  as  designatmg  the  persons  to  take,  which  was  clearly 
the  effect  of  a  bequest  " to  the  heirs  of  Hen^n^  Brooke" 
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the  word  "heirs"  must  be  construed  strictly,  that  is,  in         1858. 

the  sense  of  heir-at-law  (a).  "IiTre  ' 

Gamboa*s 
A  reply  was  not  heard.  Trusts. 


Vice-Chancetjx)r  Sir  W.  Page  Wood: — 

Looking  to  the  purpose  of  this  bequest,  I  think  it  clear 
that  the  persons  intended  by  the  testator  are  those  who  at 
his  death  would  have  been  entitled  under  the  Statutes 
of  Distribution  to  the  personal  estate  of  Henry  Brooke  in 
case  he  had  died  intestate (6),  and  not  his  heir-at-law. 

The  bequest  is  "  to  the  heirs  of  my  late  partner,"  not 
simply,  but  ''  for  losses  sustained  during  the  time  that  the 
business  of  the  house  was  under  my  sole  control," — ^which 
would  be  immeaning  if  the  testator  intended  to  benefit  the 
heir  strictly  so  called.  Had  it  been  "  to  the  heirs  of  my 
late  partner"  simply,  I  should  not  have  felt  so  clear  upon 
the  point 

The  Petitioners,  therefore,  are  entitled  to  the  fund 

(a)  See  De  Beauvoir  v.  De  Beauvoir^  3  H.  L.  C.  524. 
(Jb)  Sec  Doody  v.  Higgins,  2  K.  &  J.  729. 


Judgment, 


Note. — ^The  following  collec- 
tion of  additional  authorities  on 
this  subject  may  be  found  con- 
venient : — Co.  Litt.  10.  a. ;  Viner's 
Abridgment,  tit.  "Heir,"  Ca.  5, 
pi.  1,  8 ;  Sheppard's  **  Touch- 
stone," 446 ;  Danvers  v.  7%«  Earl 
of  Clarendon^  1  Vem.  35 ;  Pley- 
deU  V.  Pleydeli,  1  P.  Wms.  747; 
Lowndes  v.  Stone^  4  Yes.  648  (as 
to  which  see  2  My.  &  K.  76  and 
794,  2  Sun.  540,  and  10  Cl.  &  F. 
253) ;  Forster  v.  Sierra^  4  Ves. 
766;  HoUoioay  v.  HoUoway^  5 
Id.  399;   Vaux  v.  Henderson,  1 


Jac.  &  Walk.  388  (as  to  which  see 
4  Russ.  386,  387  ;  14  Sim.  340 ; 
15  Sim.  178;  and  3H.  L.  C.  542, 
554) ;  Oipynne  v.  Muddock,  14 
Ves.  488;  Svoaine  v.  Burton^  16 
Ves.  365;  Mounsey  v.  Blamire, 
4  Russ.  384;  Tidwell  v.  Ariel,  3 
Madd.  403 ;  Waite  v.  TempUr,  2 
Sun.  524;  Oittings  v.  JkPDermott, 
2  My.  &  K.  69 ;  JEvans  v.  Salt, 
6  Beav.  266 ;  BoydeU  v.  OoUghOy, 

14  Sim.  327 ;  Ware  v.  Rowland, 

15  Sim.  587,  S,  C.  on  Appeal, 
2  Fhill.  635 ;  Tetlow  v.  Ashton, 
21  Law  J.,  N.  S.,  Ch.  53, 
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Page  174. — ^The  Order  in  Monypenny  v.  Monypenny  was  reversed,  on  appeal,  by 
Lord  Chelmsford,  C,  on  the  Slst  of  January,  1859,  his  Lordship  differing 
from  the  opinion  of  Barons  Bsamwell  and  Watson  on  the  point  of  law,  which 
formed  the  ground  of  the  Yicb-Chancellob^s  decision. 
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ACCOUNT. 

SU  MORXaAGOK  AMD  MOBTOAGSB. 

Patent,  2. 


ACQUIESCENCE. 
See  Joikt-Stock  Companies,  5. 


ACTS  OF  PARLIAMENT,   IN- 
TERPRETATLON  OF. 

See  Companies,  1. 

International  Law. 


ADMINISTRATION  OF  AS- 
SETS. 

See  DowBB,  2. 


ADVANCEMENT  OR  PRO- 
VISION. 

Purchaae  of  stock  in  the  names 
of  the  purchaser  and  his  deceased 
wife's  sister,  whom  (in  form)  he  had 
married  since  the  Act  5  &  6  Will.  4, 
c.  54,  and  always  treated  as  his 
wife — Held^  not  to  raise  a  presump- 
tion that  it  was  intended  as  an  ad- 
vancement or  provision  for  her. 

The     authorities     have     estab- 


ANSWER. 

lished  that  this  presumption  will 
arise  where  a  purchase  is  made  in 
the  name  of  a  wife,  a  legitimate 
child,  or  a  grandchild  whose  &ther 
is  dead ;  and  also,  as  it  would  seem, 
upon  a  purchase  made  in  the  name 
of  an  illegitimate  child. 

Observations  on  Beckfardy.  Beck* 
ford,  Loffl,  490.    Soar  v.  Foster,  152 


AFFIDAVIT  SWORN  ABROAD. 
See  Evidence. 

AFTER-ACQUIRED  LANDS. 

See  Wells,  14. 

AGENCY,  LIMITED. 
See  Joint-Stook  Companies,  4. 

ANNUITY. 
See  Income  Tax. 

ANSWER. 
See  Pleadinq,  1. 
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BANKRUPTCY. 


APPOINTMENT,  POWER   OF. 

See  Wills,  5. 

ARMY  AGENT. 

5ee  Infants. 

ARMY,  COMMISSION  IN. 

5te  Infants. 
Powers,  1. 

ARTICLES  OF  SEPARATION. 
See  Husband  and  Wife,  1. 

ASSETS,  ADMINISTRATION 
OF. 

See  DowsB,  2. 

ASSIGNMENT  OF  EQUITABLE 
INTEREST  IN  A  CHOSE  IN 
ACTION. 

See  Bankbuptct,  1. 

ATTORNEY  AND  CLIENT. 

Summary  order  upon  a  peti- 
tion under  the  Attorneys  and  Soli- 
citors Act  (6  &  7  Vict.  c.  73,  s.  87) 
against  assignees  in  bankruptcy  of 
a  country  solicitor,  who  had  em- 
ployed a  London  agent,  to  deliver 
their  bills  of  costs ;  and  against 
agent  to  deliver  his  bill  of  costs  and 
petitioner's  papers  in  his  possession. 

Such  petitions  should  be  inti- 
tuled in  the  matter  of  both  solicitors ; 
but  a  petition  in  the  matter  of  a 
solicitor  need  not  be  intituled  in  the 
matter  of  the  Act.  In  re  Walton  (a 
Solicitor),  78 

AUTHOR  AND  PUBLISHER. 

Agreement  between  the  author  of 
a  work  and  a  publisher,  by  which 


the  publisher  agreed  to  publish  the 
work  at  his  own  expense  and  risk« 
and,  after  deducting  all  charges  and 
expenses,  and  a  per-centage  on  the 
gross  amount  of  the  sale  for  com- 
mission and  risk  of  bad  debts,  the 
profits  remaining  of  every  edition 
that  should  be  printed  of  the  work 
were  to  be  equally  divided  between 
the  author  and  publisher — ffeldj  to 
create  a  joint  adventure  between  the 
parties,  which  the  author  was  at 
liberty  to  terminate  upon  notice  to 
his  publisher  after  the  publication  of 
a  given  edition,  it  appearing  that,  at 
the  date  of  such  notice,  no  firesh 
expense  had  been  incurred  by  the 
publisher  in  printing,  advertisements, 
or  otherwise,  since  the  publication  of 
that  edition. 

Heldy  also,  that  the  circumstance 
of  the  publisher  having  stereotyped 
the  work  previously  to  the  publi- 
cation of  the  last  published  edition, 
did  not  affect  the  right  of  the  author 
to  terminate  the  agreement  as  above. 

On  the  meaning  of  the  word 
'*  edition,"  as  applied  to  cases  where 
a  work  is  stereotyped  and  printed  in 
"  thousands."   Eeade  v.  Bentl^y  656 

BANK  OF  ENGLAND. 
See  Costs,  3 

BANKRUPTCY. 

The  doctrine  in  Dearie  v.  Hall 
(8  Russ.  1)  as  to  the  importance  of 
notice  of  an  assignment  of  an  equit- 
able interest  in  a  chose  in  action, 
applies  to  assignees  under  a  com- 
mission in  bankruptcy  equaUy  with 
particular  assignees. 

Assignees  under  a  commission 
in  bankruptcy  omitting  to  give  such 
notice,  postponed  to  a  subsequent 
assignee  for  value,  who  gave  due 
notice  of  his  assignment. 

The   bankrupt    deposed   that,  at 
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the  time  of  his  bankruptcy,  one  of 
four  trustees  of  a  fund  in  which  he 
had  a  con  tingent  reversionary  interest, 
was  his  intimate  friend,  and  was 
consulted  by  him  in  reference  thereto 
and  to  the  course  he  should  adopt ; 
that  upon  the  occasion  of  the  sale  by 
order  of  the  assignees  in  bankruptcy 
of  the  leasehold  premises  where  the 
bankrupt's  business  had  been  carried 
on,  such  trustee  lent  him  money  to 
purchase  the  premises,  and  that  the 
money  lent  was  secured  upon  such 
lease — SembUj  these  circumstances, 
if  believed  by  the  Court,  would  not 
have  constituted  such  notice  of  the 
rights  of  the  assignees  in  bankruptcy 
as  to  give  them  priority  over  a  sub- 
sequent assignee  for  value  who  gave 
due  notice  of  his  assignment.  In  re 
Ban^s  Trusts,  219 

See  Joint  Stock  Companies  Wind- 
iNQ-up  Acts. 


BEQUEST,  GENERAL. 

See  Wills,  5. 

BEQUEST,  SUBSTITUTIONAL. 

See  Wills,  3,  7. 

BILL  FOR  DISCOVERY. 

A  plaintiff  filing  a  bill  for  dis- 
covery in  aid  of  his  defence  to  an 
action  at  law  is  at  liberty,  afler  filing 
interrogatories,  to  move  to  stay  pro- 
ceedings in  the  action  without  waiting 
for  an  answer,  or  even  for  the 
expiration  of  the  eight  days  allowed 
under  the  old  practice. 

Motion  to  stay  trial  of  an  action 
until  answer  to  such  a  bill,  refused  on 
the  ground  of  delay  and  the  nearness 
of  the  trial,  notwithstanding  the  bill 
was  filed  eleven  days  after  discharge 
of  a  rule  for  Defendant  to  show  cause 


why  he  should  not  be  orally  examined 
or  file  a  better  affidavit,  and  not- 
withstanding notice  of  motion  was 
given  before  the  expiration  of  the 
time  to  answer  the  bill.  Lloyd  v. 
AdamSj  467 

BILL  OF  COSTS. 

See  ArroBNET  and  Client. 

BREACH  OF  TRUST. 
See  Trusts  and  Tbustess,  2. 


CAPITAL,  FRAUDULENT 
INCREASE  OF. 

See  Joint  Stock  Companies,  2. 


CHARGING  ORDER. 

A  judgment  creditor  will  be  post- 
poned to  a  subsequent  mortgagee  of 
an  equitable  interest  in  stock,  not- 
withstanding such  creditor  has,  since 
the  mortgage,  but  before  notice 
thereof  to  the  trustee  of  the  fund, 
obtained,  under  the  Act  1  &  2  Vict., 
c.  110,  8.  14,  an  order  charging  the 
fund. 

In  such  a  case,  the  rule  in  Dearie 
y.  HaU  (3  Russ.  1)  does  not  apply  in 
favour  of  the  judgment  creditor. 

Observations  on  Watts  v.  Porter 
(2  EU.  &  Bl.  743).  ScoU  v.  Lord 
Hastings,  Beavan  v.  Macqueen^  and 
Lord  Hastings  v.  Beavan,  683 

CHARITY. 

See  Mortmain,  1. 
Will,  11. 

CHARTER. 

A  charter  of  incorporation  was 
granted  to  a  company  on  condition 
that  no  person  should  be  admitted 
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to  the  company's  building  or  gronnds 
on  the  Lord's  Day  in  consideration 
of  any  money  payment,  whether 
made  directly  or  indirectly,  unless 
the  sanction  of  the  Legislature  should 
have  been  obtained.  The  company 
having  obtained  an  Act  of  Parlia- 
ment, authorising  their  directors  to 
agree  with  the  proprietors  of  any 
shares  or  stock  for  the  conversion 
thereof  into  tickets  of  admission  for 
life  or  years  for  such  proprietor  or 
his  nominee,  but  providing  that 
nothing  therein  contained  should  re- 
lieve the  company  from  any  con- 
dition contained  in  the  charter,  ad- 
vertisements were  issued  by  the 
directors,  offering  to  accept  the  sur- 
render of  shares  in  exchange  for 
tickets  of  admission  for  a  term  limited, 
to  be  made  out  to  bearer,  and  to  be 
available  for  Sundays  as  well  as 
ordinary  days: — Heldj  that  the  ad- 
mission of  any  person  on  Sunday  by 
means  of  such  a  ticket  as  proposed 
would  occasion  a  forfeiture  of  the 
company's  charter;  and  upon  bill 
filed  by  a  shareholder,  the  company 
was  restrained  from  accepting  a  sur- 
render of  any  shares  in  exchange  for 
such  tickets  of  admission.  Rendall 
V.  The  Crystal  Palace  Company ^    826 

CHILDREN,  CUSTODY  AND 
EDUCATION  OF 

See  Husband  and  Wife,  1. 


CHOSE  IN  ACTION,  EQUIT- 
ABLE INTEREST  m. 

See  Bankruptcy,  1. 
Charging  Order. 


CLASS,  WHEN  TO  BE  ASCER- 
TAINED. 


See  Will,  10. 


COMPANIES. 

CODICIL. 
See  Wills,  1,  14,  15. 

COLLISION  BETWEEN 
FOREIGN  SHIPS. 

See  Merchant  Shtpptng  Act,  1854. 

COMMISSION  IN  THE  ARMY. 

iSe«  Infants,  1. 
Powers,  1. 


COMMITTEE  OF  PRIVILEGES, 
JURISDICTION  OF,  AS  TO 
PROPERTY. 

See  Jurisdiction,  2. 


COMMUNICATIONS,  PRIVI- 
LEGED. 

See  Production  of  Documents,  1. 


COMPANIES. 

Holders  of  stock  or  shares  which 
are  "  to  bear  and  receive  divi- 
dends at  a  given  rate  per  cent  per 
annum  in  preference  to  the  pajment 
of  dividend  on  the  ordinary  shares 
of  the  company"  are  entitled  to  re- 
ceive such  dividends  out  of  profits 
whenever  accruing  (and  not  merely 
out  of  the  profits  of  the  current 
half-year  or  year,  or  of  any  other 
definite  periods)  before  any  holder  of 
ordinary  shares  can  participate  in 
any  profits  whatever. 

SecuSf  had  the  stocks  or  shares  in 
question  been  directed  to  bear  and 
receive  half-yearly  or  yearly  divi- 
dends, or  the  like — semble. 

Therefore,  where  a  fund,  which 
under  ordinary  circumstances  would 
have  represented  the  half-year's  pro- 
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fits  of  a  railway,  as  shown  at  the 
usual  half-yearly  general  meeting, 
was  applied  pursuant  to  the  provi- 
sions of  a  special  Act  of  Parliament 
in  buying  up  fictitious  stock,  includ- 
ing preference  stock  fraudulently 
issued  by  a  servant  of  the  company, 
and  no  dividend  was  declared  as 
previously  for  that  half-year : — 
Held^  that  all  holders  of  preference 
stock  or  shares,  such  as  first  above- 
mentioned,  were  entitled  to  be  paid 
dividends  out  of  subsequent  profits 
before  any  payment  coald  be  made 
to  any  holder  of  ordinary  shares ; 
the  loss  occasioned  by  the  issuing  of 
such  fictitious  stock  being  in  this  re- 
spect like  loss  from  orcUnary  acci- 
dent or  robbery,  and  as  such  to  be 
deducted  from  gross  receipts  before 
the  true  profit  could  be  ascertained. 

The  Act  contained  a  clause  pro- 
viding that  the  directors  should  apply 
any  balance  of  the  fund  thereby  di- 
rected to  be  applied  for  making  good 
the  losses  above  mentioned,  in  pay- 
ing to  the  proprietors  of  preference 
stock  or  shares  the  dividends  to 
which  they  would  have  been  entitled 
out  of  the  fund  if  the  same  had 
been  declared  and  apportioned  as  di- 
vidend at  the  half-yearly  meeting — 
Hddy  that  the  remedy  thereby  given 
to  the  proprietors  of  such  prefei*ence 
stock  or  shares  was  cumulative,  and 
by  way  of  security  to  them  for  the 
amount  of  their  dividend,  and  not  in 
substitution  of  such  dividend. 

Whether  the  same  interpretation 
would  have  been  put  upon  this 
clause  in  case  the  preference  share- 
holders had  not  been  of  right  en- 
titled as  above  to  arrears — qucBre, 

Whether  any  difierence  exists  be- 
tween preference  shares  and  guaran- 
teed shares  in  reference  to  the  right 
to  arrears  ut  supra — qucere. 

A  company  is  empowered  by  Act 
of  Parliament,  with  the  assent  of 
three-filths  of  the  votes  at  any  general 


meeting,  to  guarantee  the  payment 
of  dividends  not  exceeding  a  given 
percentage  per  annum  on  certain 
shares,  in  preference  to  the  payment 
thereof  on  the  ordinary  shares  of  the 
company,  and  upon  such  terms  as 
shall  be  by  the  resolution  of  such 
meeting  defined.  The  company, 
having  issued  shares  purporting  upon 
the  face  of  the  certificate  to  be  is- 
sued under  the  provisions  of  this 
Act,  and  having  received  the  money 
and  paid  dividend  upon  it,  cannot 
afterwards  object  that,  at  Uie  gene- 
ral meeting,  three-fiflhs  of  the  votes 
did  not  assent;  still  less  can  they 
object  that  the  holders  of  such 
shares  .have  not  shown  such  assent^ 
the  onus  being  on  the  company  so 
issuing  shares  to  show  informality— 
sembU. 

Where  a  company,  having  power 
by  Act  of  Parliament  to  issue  stock 
with  or  without  guarantee,  issues 
stock  purporting  on  the  face  of  the 
certificate  to  be  '*  issued  under  the 
provisions  of  the  Act,"  such  stock 
carries  the  guarantee,  and  not  merely 
a  preference — semble. 

No  resolution  of  a  company  qu& 
company  authorising  division  of  a 
fund  such  as  that  above  mentioned 
to  purposes  other  than  dividend  can 
vary  the  rights  of  the  shareholders 
inter  se  in  reference  to  the  general 
profits.  Secusi  where  a  particular 
class  of  shareholders,  e.  g.,  prefer- 
ence shareholders,  grant  proxies  in 
that  particular  capacity,  authorising 
a  fund  which  would  be  appropriated 
in  payment  of  their  special  dividend 
to  be  diverted  to  other  purposes— 
semble.  Henry  and  Others  v.  The 
Great  Northern  Railway  Company 
and  Othersy  1 


COMPANIES,  LIMITED. 
See  Limited  Coicpakies. 
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COMPANIES,  PUBLIC. 
See  Charter. 

COMPANIES  CLAUSES  CON- 
SOLIDATION ACT. 

See  Company,  1. 

CONSEQUENTIAL  INJURY. 
See  MoRTOAGOR  and  Mortgagee. 

CONTINGENCY. 

See  Wills,  15. 

CONTINGENT  LIMITATION. 
See  Wills,  12. 

CONTRACTS. 

See  Author  and  Publisher. 
Vendor  and  Purchaser,  1. 


CONTRACTS  NOT  UNDER 
SEAL. 

See  Joint  Stock  Companies,  4. 


CONTREBUTORIES, 

See  Joint  Stock  Companies,  1. 
Joint      Stock      Companies 
Winding-up  Acts,  2. 


CONVERSION,  TRUST  FOR. 

Where  real  estate  is  settled  by 
deed  upon  trust  to  sell  for  certain 
specified  purposes,  and  one  of  those 
purposes  fails,  there,  whether  the 
trust  for  sale  is  to  arise  in  the  life- 
time of  the  settlor,  or  not  until  aflcr 
his  decease,   the  property   to    that 


extent  results  to  the  settlor  as  per- 
sonalty from  the  moment  the  deed  is 
executed. 

Settlement  of  real  estate  by  deed 
(not  enrolled)  to  use  of  settlor  for 
life,  with  remainder  (subject  to  a 
power  of  revocation,  which  he  never 
exercised)  to  use  of  trustees  and  their 
heirs,  upon  trust  to  sell  and  pay 
certain  sums  of  money  to  persons 
named,  or  to  such  of  them  as  might 
be  living  at  settlor's  death,  and  to 
apply  the  residue  to  charitable  pur- 
poses. Heldj  following  Hewitt  v. 
Wright  (1  Bro.  C.  C.  86),  that,  not- 
withstanding the  trust  was  not  to 
arise  until  after  settlor's  death,  the 
property  was  impressed  with  the 
character  of  personalty  immediately 
upon  the  execution  of  the  deed,  and 
the  proceeds,  so  far  as  they  were 
directed  to  be  applied  to  charitable 
purposes,  resulted  to  the  settlor  as 
personalty.  Clarke  v.  Franklinj    257 

CONVEYANCING  COUNSEL 
OF  THE  COURT. 

See  Settled  Estates  Act. 


COPYHOLDS. 

1.  This  Court  has  concurrent  juris- 
diction with  courts  of  law  to  relieve 
a  copyholder  against  an  illegal  seizure 
of  the  copyhold  property  by  the  lord 
of  the  manor. 

Demurrer  to  a  bill  for  such  relief 
over-ruled.  Andrews  v.  Hulse^     392 

2.  A.,  seised  in  fee  of  twelve  24th 
parts  of  a  manor  held  by  several  as 
tenants  in  common,  purchased  lands 
holden  of  the  manor,  which  were 
thereupon  surrendered  to  a  trustee 
for  him,  and  afterwards  to  himself  in 
fee,  and  he  was  admitted  tenant  of 
the  entirety  by  the  act  of  all  the 
lords— iTe/c/,  that  twelve  24th  part 
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of  his  copyhold  interest  in  the  lands 
merged  in  his  £reehold  estate  therein 
as  lord  of  the  manor. 

The  law  as  to  the  divisibility  of 
manors,  and  the  consequences  of  a 
division,  considered.  CatUey  v. 
Arnold^  595 

COPYRIGHT. 

The  provisions  of  the  Copyright  of 
Designs  Act,  1842  (5  &  6  Vict 
c.  100,  s.  15),  relative  to  furnishing 
the  Registrar  of  Designs  with  copies, 
drawings,  or  prints  of  the  design  to 
be  registered,  previously  to  obtaining 
registration — Heldj  to  have  been 
complied  with  by  furnishing  him  with 
a  specimen  of  the  article  itself  to 
which  the  design  was  applied. 
Norton  v.  Nichols^  475 

See  Author  and  Pubushsb. 
Injunction,  1. 

CORNWALL,  DUCHY  OF. 

Lands,  parcel  of  the  Duchy  of 
Cornwall,  and  governed  by  the  cus- 
tom of  that  duchy, — the  tenure  of 
which  was  originally  a  holding  or 
convention  from  seven  years  to  seven 
years,  which  ultimately  grew  into  a 
liolding  to  the  tenant  and  his  heirs 
and  assigns,  subject  to  the  payment 
of  a  fixed  fine  every  seven  years, 
under  penalty  of  forfeiture,  no  sur- 
render to  the  uses  of  a  will  being 
required  —  Held^  to  pass  by  a  ge- 
neral devise  made  previously  to  the 
Act 55  Geo. 3, c.  192.  Andthecircum- 
stance  of  such  general  devise  being 
followed  by  a  devise  of  all  testator's 
duchy  lands  to  one  for  life — Heldy 
not  to  prevent  its  passing  the  rever- 
sion.    Usticke  V.  Petersj  437 

COST  BOOK. 
See  MoBTUAiN,  1. 


COSTS. 

1.  Where  exceptions  to  an  answer 
are  allowed,  costs  do  not  follow  as 
of  course,  but  must  be  asked  for 
expressly  by  the  successful  party. 
Earp  V.  Lloyd^  58 

2.  Parties  properly  made  Defend- 
ants to  a  suit  in  the  first  instance, 
and  afterwards  giving  notice  to 
Plaintiff  that  they  do  not  claim  any 
interest,  are  not  entitled  to  their 
costs,  notwithstanding  such  notice 
was  given  before  putting  in  their 
answer,  unless  they  have  gone  on  to 
ofier  their  consent  to  have  the  biU 
dismissed  against  them  without  costs 
up  to  the  date  of  such  notice. 

And  it  rests  vnth  Defendants  to 
offer  such  consent,  and  not  with 
Plaintiffs  to  ask  it.  TdEbot  v.  Kem- 
sheadf  93 

3.  Rule  as  to  costs  where  the  Bank 
of  England  is  Defendant.  Bathe  v. 
The  Bank  of  England,  564 

4.  In  suits  for  redemption,  to  en- 
title a  Defendant,  who  has  never 
claimed  an  interest,  to  his  costs,  he 
is  not  bound  to  show  that  he  has 
disclaimed,  or  given  notice  to  that 
effect  before  he  was  made  a  Defend- 
ant to  the  suit. 

A  devisee  of  mortgage  estates,  in 
a  suit  for  redemption,  disclaimed 
after  the  suit  had  been  revived  against 
him,  denying  that  he  ever  had  or 
claimed  any  interest  —  Held,  that 
he  was  entitled  to  costs,  notwith- 
standing persons  who  had  acted  as 
his  solicitors  in  other  matters,  on 
being  applied  to  by  Plaintiff  before 
he  was  made  a  Defendant  to  know 
whether  he  claimed  an  interest^  had 
neglected  to  return  any  answer  to 
such  application. 

The  rules  laid  dovra  in  Ford  v. 
Lord  Chesterfield  (16  Beav.  520),  as 
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to  costs  of  disclaiming  Defendants 
in  suits  for  foreclosure  or  redemption 
approved.  Bellamy  Y.Brickenden,Q70 

See  Cbeditors'  StTir,  1. 
Husband  aio)  Wife,  1. 
Injunction,  1. 
Joint  Stock  Companies  Wind- 

iNO-up  Acts,  8. 
Patent,  1. 

Bailwat  Compant,  1,  2. 
TbadeMabk,  1. 
Vendor  and  Pubohaseb,  1. 

COSTS,  SECURITY  FOR. 

See  Limited  Companies. 
Sboubttt  fob  Costs,  1. 

COVENANT. 

SeeJjRAMK,  1. 
Settlement,  1. 

CREDITORSMREPRESENTA- 
TIVE. 

See  Joint  Stock  Companies  Wind- 
ing-up Acts. 

CREDrrORS'  SUIT. 

Where  lands  subject  to  a  mort- 
gage had  been  sold  under  a  decree 
in  a  creditors'  suit,  the  mortgagee 
joining  in  a  conveyance  of  the  lands 
freed  from  his  mortgage  —  Held^ 
that  he  was  entitled  to  have  the  ex- 
penses of  the  actual  sale,  but  no 
more,  borne  out  of  the  proceeds  of 
the  sale,  the  other  costs  and  expenses 
being  left  to  be  defrayed  out  of  the 
general  assets.  Berri/  v.  ffebble- 
ihwcdte^  80 

CROWN,  OFFICERS  OF  THE. 

See  Crown  Rights. 


CROWN  RIGHTS. 

1.  The  Defendants  claimed,  as 
woodwards  or  foresters  of  the  Crown, 
a  right  to  grant  to  certain  free  miners 
gales  or  ticenses  for  working  stone 
quarries  in  uninclosed  lands,  part  of 
tiie  Forest  of  Dean,  the  soil  where- 
of was  in  the  Crown,  to  exact  gale 
fees  or  rents  in  respect  thereof^  and 
to  apply  the  same  to  their  own  use 
without  accounting  to  the  Crown: — 
iJe^  (independently  of  the  considera- 
tions that  the  alleged  right,  had  it 
existed,  would  have  been  extin- 
guished by  the  Dean  Forest  Mines 
Act,  1  &  2  Vict.  c.  48,  and  that  the 
evidence  fiedled  to  establish  the  exer- 
cise of*  any  such  right  in  point  of 
fact),  that  no  such  right  could  exist 
in  point  of  law :  for,  with  regard, 
first,  to  the  free  miners,  it  ¥ras  a 
claim  to  subvert  the  soil  and  carry 
away  the  substratum  without  stint 
or  limit,  which  could  not  be  estab- 
lished (1)  by  custom,  for  it  was  a 
profit  k  prendre,  which  cannot  be 
claimed  in  alieno  solo ;  nor  (2)  by 
prescription,  for  prescription,  to  be 
good,  must  be  both  reasonable  and 
certain,  and  this  was  neither;  nor 
(8)  by  presuming  a  lost  grant,  for 
prescription  presupposes  a  grant,  and 
if  such  a  grant  cannot  be  presumed 
before,  k  fortiori  it  cannot  after,  the 
period  of  legal  memory ;  and  a  claim 
which  cannot  lawfully  be  made  upon 
one  of  these  three  foundations,  can- 
not be  substantiated  by  a  user,  how- 
ever long,  and  is  not  saved  by  any 
Statute  of  Limitations ;  and  with 
regard,  secondly,  to  the  defendants, 
besides  the  foregoing  objections,  they 
could  not  show  a  valid  prescription 
exempting  them,  as  officers  of  the 
Crown,  from  accounting  for  the  pro- 
ceeds of  the  Crown's  soil  which  they 
had  sold.  The  Attomeif' General  v. 
Mathiasj  579 


CBOWN  RIGHTS. 

2.  Theofficeofwoodward  or  forest- 
er of  the  Crown  is  an  office  of  trust 
incapable  of  assigmment  without  a 
license  from  the  Crown  founded  on 
the  return  to  a  writ  of  ad  quod  dam- 
num. 

Whether  such  an  office  can  be  an- 
nexed to  a  manor — qucere.  lb. 

See  Sea  Shore. 

CUSTOM. 
See  Cbown  Rights. 

CUSTOM  OF  LONDON. 
iSM  Wills,  2. 

DAMAGES. 
See  MoBTOAooB  and  Mobtoagbe. 

DEAN,  FOREST  OF. 
See  Cbown  Rights. 

DEBTS  OF  ANOTHER,  DIREC- 
TION  TO  PAY. 

See  Wills,  13. 

DECEASED  WIFE'S  SISTER. 
See  ADYANCEifENT  OB  Pboyision. 

DECLARATION  OF  TRUST. 
See  VOLUNTABT  Tbust,  1. 

DECLARATORY  ORDERS. 
See  JuBiSDicnoN,  5. 

DECREE,  ENROLMENT  OF. 
See  Enbolment. 

DEED,  CONSTRUCTION  OF. 

See  CONTEBSION. 
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DEED,  TAMPERING  WITH. 

See  Joint  Stock  Companies,  1. 

DEED  OF  SETTLEMENT. 
See  Joint  Stock  Companies,  4. 

DELAY. 

See  Bill  fob  Discoveby. 
Public  Wobks. 

DEMURRER. 
See  Copyholds,  1. 

DEMURRER,  COSTS  OF. 
See  Husband  and  Wife,  1. 

DESERTION. 
See  Feme  Coyebtb,  2. 

DESIGNS. 

See  COPYBIGHT,  1. 

DEVASTAVIT. 
See  ExECUTOBs,  1. 


DEVISE,  CHARGED  WITH 
LEGACY. 

See  Wills,  6. 


DIRECTORS. 

See  Joint  Stock  Companies  Wind- 
ing-up Acts,  2. 
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DIRECTORS. 


EAST  INDIA  STOCK 


DIRECTORS,  CONTRACT  BY, 
NOT  UNDER  SEAL. 

See  Joint  Stock  Companies,  4. 

DIRECTORS,  POWERS  OF. 

See  Joint  Stock  Companies,  3. 
Shipping  Company. 


DISCLAIMER. 
See  Costs,  2,  4. 

DISCOVERY. 

See  Pleading,  1. 

Production  of  Documents,  2. 

DISCOVERY,  BILL  FOR. 
See  Bnx  fob  Discovery. 

DISCRETION. 
See  Wells,  4. 

DISTRIBUTION,  STATUTES 
OF. 

See  Wills,  2. 

DIVIDENDS. 
See  Company,  1. 

DIVORCE  SUIT. 
See  Husband  and  Wife,  1. 

DOCUMENTS,  ORDER  FOR 
REMOVAL  OF,  ABROAD. 

See  Jurisdiction,  1. 

DOCUMENTS,  PRODUCTION 
OF. 

See  Production  of  Documents,  1. 


DOWER. 

1.  Dower  of  a  woman  whose 
marriage  was  siDce  1  Jan.  1834 — 
Held,  foUowing  Fry  v.  Noble  (20 
Beav.  698 ;  S,C.<i  on  appeal,  2  Jur. 
N.  S.  128),  not  excluded  bj  the 
ordinary  limitations  to  uses  to  bar 
dower  in  a  conveyance  before  the 
Act.     Clarke  v.  Franklin^  266 

2.  Under  the  late  Dower  Act  (3 
&  4  Will.  4,  c.  105)  a  widow  has 
no  right,  as  against  the  heir-at-law 
of  her  deceased  husband,  to  be  in- 
denmified  in  respect  of  a  mortgage 
created  by  the  deceased. 

Therefore,  where,  in  a  case  of  that 
description;  the  mortgage  property 
had  been  sold  by  order  of  the  Court 
in  a  suit  for  administration  of  an 
intestate's  estate — Heldy  as  betweeo 
his  widow  and  his  heir,  that  the 
right  of  the  widow  to  dower  was 
limited  to  one-third  of  the  income  of 
the  clear  surplus  of  the  proceeds  of 
the  sale,  after  deducting  what  was 
due  upon  the  mortgage.  Janet  v. 
Jones,  361 

DRAINAGE. 
See  Public  Works. 

DUCHY  OF  CORNWALL. 
See  Cornwall. 

EAST  INDLA.  STOCK. 

While  the  Act  3  &  4  Will.  4, 
c.  85,  for  the  regulation  of  the  East 
India  Company's  Charter,  was  in 
force,  the  capital  stock  of  the  Com- 
pany was  not  "a  Gk>yemment  or 
Parliamentary  stock  or  fund,''  nor 
was  it  "a  foreign  stock  or  fund." 
Brown  v.  Brown.  704 

«  EDITION,"  MEANING  OF. 
See  Author  and  Publisher. 
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ELECTION. 

See  Feme  Covbrte. 
Will,  9. 


ENCROACHMENT. 

See  Sea  Shore. 

ENROLMENT  OF  DECREE. 

Upon  motion  to  enrol  a  decree, 
after  the  expiration  of  six  calendar 
months  from  the  time  the  same  shall 
have  been  made,  if  the  adverse  party 
appear  and  signify  a  bondjide  inten- 
tion to  appeal  to  the  Lord  Chancellor, 
he  is  entitled  to  present  a  petition  for 
that  purpose  at  any  time  within  the 
twenty-eight  days  mentioned  in  the 
3rd  Order  of  the  7th  of  August,  1852, 
notwithstanding  notice  of  the  motion 
has  been  given  to  all  the  parties. 

But  his  petition  must  be  presented 
and  answered  within  twenty-eight 
days  after  service  of  the  order  to 
enrol. 

Form  of  order  under  such  circum- 
stances.    Davison  v.  Robinson^      754 

EVIDENCE. 

1.  Where  an  affidavit  is  sworn 
before  a  notary  public  of  a  foreign 
country  not  under  the  dominion  of 
the  Queen,  the  signature  of  the  notary 
must  be  verified  before  the  aflSdavit 
can  be  filed,  unless  by  consent ;  and 
the  Court  cannot  take  judicial  cog- 
nisance of  the  notarial  seal  alone  as 
a  sufficient  verification.  In  re  EarVs 
Trust,  300 

2.  Where  any  question  of  fact 
depends  upon  the  testimony  of  a 
single  witness,  and  any  inconsistency 
is  apparent  between  such  testimony 
and  the  previous  conduct  of  the  wit- 
ness, the  Court  will  look  rather  to  the 


acts  done  by  him  at  the  time  than 
to  his  statements  when  called  as  a 
witness.     In  re  Bart's  Trusts,       219 

See  Production  op  Documents,  1. 

EXAMINATION  OF  WIT- 
NESSES. 

See  Jurisdiction,  1. 

EXCEPTIONS. 
See  Pleading,  1. 

EXECUTION,  LEAVE  TO 
ISSUE. 

See  Insurance  Cobipant. 

EXECUTORS. 

An  executor  is  entitled  to  retain 
his  debt,  although  barred  by  the 
Statute  of  Limitations  during  the 
lifetime  of  the  testator. 

Therefore,  where  an  executor, 
under  a  mistake  of  facts,  had  made 
yearly  payments  to  his  testatrix  for 
twenty-five  years  previous  to  her 
death,  he  was  held  entitled  to  retain 
the  amount  out  of  her  residuary 
estate. 

Contrary  dictum  of  Bayley,  J.,  in 
M'Culloch  V.  Dawes  (9  Dowl.  «fe  Ryl. 
43),  disapproved.  HiUY.Walkery  166 

EXECUTRIX. 
See  Feme  Coverte,  2. 

EXTINGUISHMENT. 
See  Copyhold,  2. 

FE]VIE  COVERTE. 

A  married  woman  can  elect  so 
as  to  affect  her  interest  in  real  pro- 
perty, without  deed  acknowledged 
under  the  Act  3  &  4  WilL  4,  c  74  ; 
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GENEIUL  BEQUEST. 


and,  where  she  has  so  elected,  the 
Court  can  order  a  conveyance  accor- 
dingly; the  ground  of  such  order 
being,  that  no  married  woman  shall 
avail  herself  of  fraud. 

By  ante-nuptial  settlement,  the 
intended  husband  covenanted  to 
settle  lands,  of  which  the  intended 
wife,  then  an  infant,  was  tenant  in 
tail,  upon  trusts  for  her  separate  use 
for  life,  remainder  for  himself  for  life, 
remainder  for  the  children  of  the 
marriage.  The  wife,  having  attained 
twenty-one,  filed  a  bill  by  her  next 
friend  against  her  husband,  and 
obtained  a  decree  for  specific  per- 
formance of  the  covenant,  with 
directions  for  raising  the  costs  out  of 
the  estate;  and,  by  virtue  of  the 
decree  she  received,  during  the  hus- 
band's lifetime,  50/.  on  account  of 
rents  to  her  separate  use.  The  hus- 
band dying  a  month  after  the  decree, 
Heldy  upon  petition  by  the  children, 
that  these  acts  on  the  part  of  the  wife 
amounted  to  an,  election,  and  that 
she  was  bound  by  the  decree ;  and 
she  was  ordered  to  settle  the  premises 
accordingly. 

Lasaence  v.  Tiemey  (1  MacN.  & 
Gor.  651),  and  Field  v.  Moore  (19 
Beav.  176 ;  S.  C,  2  Jur.,  N.  S.,  145), 
explained.     Barrow  v.  Barrow,  409 

2.  A  married  woman,  deserted  by 
her  husband,  was  left  executrix  and 
residuary  legatee  under  a  will ;  after 
proving  which  she  obtained  from  a 
magbtrate,  under  the  21st  section  of 
the  Divorce  and  Matrimonial  Causes 
Act  (20  «Sc  21  Vict.  c.  85)  an  order 
for  the  protection  of  her  property — 
Held,  that  she  was  entitled  to  transfer 
Consols  standing  in  the  name  of  her 
testatrix  in  the  books  of  the  Bank  of 
England,  and  to  receive  dividends 
thereon,  as  if  she  were  a  feme  sole. 

And,  sembUf  the  same  rule  would 
have  applied  'i£  she  had  been  merely 
executrix,  without  taking  any  bene- 


ficial interest  under  the  will.  Manf 
Bathe  V.  The  Oovemor  and  Compamf 
of  the  Bank  of  England^  5d4 

See  Husband  and  Wife,  1. 
Trustee  Act,  1850. 

FORECLOSURE  SUITS. 

See  Costs,  4. 

FOREIGN  LAW. 

See  Merchant  Shippino  Act,  1854. 

FOREIGN  STOCK  OR  FUND. 
See  East  India  Stock. 

FORESHORE. 
Su  Sea  Shore. 

FOREST  OF  DEAN. 
See  Crown  Rights. 

FORESTERS  OF  THE  CROWN. 
See  Crown  Rights. 

FORFEITURE. 

See  Charter. 

FRAUD. 

See  Feme  Coverte. 

Joint  Stock  CoMPAJOEfl. 

FRAUDS  ON  POWERS. 
See  Powers,  1. 

FREEMAN  OF  CITY  OF  LON- 
DON. 

See  Wills,  2. 

GENERAL  BEQUEST. 
5««  Wills,  5. 


GOVERNMENT  STOCK. 


INFANTS. 
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GOVERNMENT  STOCK. 
See  EAffi  India  Stock. 

GRANT. 

See  Settlement,  1. 

GUARANTEED  SHARES. 
See  Company,  1. 

HEIR-AT-LAW. 

See  DowEK,  2. 
Wills,  6. 

«  HEIRS,"  BEQUEST  TO. 
See  Wills,  16. 

HOUSE  OF  LORDS. 
See  Jurisdiction,  2. 

HUSBAND  AND  WIFE. 

The  power  of  a  wife  to  contract 
with  her  husband  is  not  confined  to 
her  separate  property,  but  extends 
to  other  matters,  as  to  which  she 
can  be  regarded  for  the  purposes  of 
the  contract  as  a  feme  sole.  Thus, 
a  wife  suing  her  husband  for  a  di- 
vorce on  the  ground  of  adultery  and 
cruelty,  may  contract  with  him  to 
abandon  her  suit,  and  the  Court 
would  not  refuse  specific  perform- 
ance of  such  a  contract  upon  the 
mere  ground  of  the  absence  of  a 
trustee — Semble. 

But  where  such  a  contract  con- 
tained stipulations  for  the  custody 
by  the  wife  of  children  above  seven 
years  of  age,  and  special  stipulations 
as  to  their  religious  education,  and 
a  bill  was  filed  by  the  wife  for  spe- 
cific performance,  a  demurrer  was 
allowed — 1st,  because  such  stipula- 


tions related  to  matters  to  which  her 
privilege  to  be  regarded  as  a  feme 
sole  did  not  extend ;  2ndly,  because 
they  could  not  be  enforced  against 
her  in  case  she  refused  to  adhere  to 
them ;  and  3rdly,  because  it  would 
be  contrary  to  public  policy  to  allow 
a  husband,  although  guilty  of  adul- 
tery and  cruelty,  thus  to  transfer  to 
his  wife  his  rights  and  duties  in  re- 
ference to  his  children. 

Casta — Principles  upon  which  the 
Court  acts  in  reference  to  costs  in  such 
cases.     VansUtart  v.  Vansittartj      62 

See  Advancement  or  Pbovisiok. 
Dower. 

INCOME  TAX. 

Testator,  by  his  will,  in  1854,  di- 
rected his  trustees  to  pay  to  his  widow 
during  her  life  the  annual  sum  of 
500/.  "free  from  legacy  duty  and 
other  deductions." — Heldj  that  the 
annuity  was  subject  to  income  tax 
under  the  Act  16  &  17  Vict.  c.  84, 
to  be  paid  out  of  the  annuity  itself. 
Sadler  v.  Bickards,  802 

INDIA  STOCK. 
See  East  India  Stock. 

INFANT  MORTGAGEE. 

See  Trustee  Act,  1850. 

INFANT,  SETTLEMENT  ON 
MARRIAGE  OF. 

See  Feme  Coverts. 

INFANTS. 

Army  agents  advancing  reason- 
able sums  of  money  to  a  minor,  on 
the  assurance  that  he  required  them 
for  regimental  purposes  —  ffeld^  in 
the  absence  of  fraud,  entitled  to  a 
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INFAXTB. 


INSURANCE  COMPANY. 


lieo  for  the  amoaot  upon  tlie  |ho-  ■ 

eeeds  of  the  sale  of  his  oommianoo,  | 

the  agent  not  being  fixed  with  notice  < 

of  an  J  impn^Hietj  in  the  sale,  or  j 

other  maU  fides  in  the  transactioo.  1 
Laurrie  t.  Batiks^                            1*42 

Set  YEsn>OK  aisd  Pubchjlseb,  1. 


INFKINGEMENT  OF  PATENT. 
Set  Paikct,  2. 

INJUNCTION. 

In  a  suit  to  restrain  an  alleged 
infringement  of  PlaintifTs  oopjrigfat 
in  a  deagn  registered  under  Uie  Act 
5  &  6  Vict,  c  100,  the  Defendant 
does  not  lose  his  ri^t  to  reqoire  the 
Plaintiff  to  establi^  his  title  in  an 
action  at  law,  although  he  delays 
doing  so  until  the  hearing  of  the 
cause,  and  has  previously  moved  to 
dissolve  upon  a  ground  which  can- 
not be  maintained. 

But  Defendants  ordered  to  pay 
the  costs  of  motion  to  dissolve,  Uiat 
motion  bang  useless  whatever  might 
be  the  result  of  the  cause.  Norton  v. 
Nichols,  475 

Set  JoDiT  Stock  Companies  Wind- 
mo-up  Acts. 
JuMSDicnox,  2,  4. 
Lessor  and  Lessee. 
Mortgagor  and  Mortgagee. 
Patent. 
Public  Works. 
Trade  Mark. 

INSURANCE  COMPANY. 

A  policy  of  insurance,  headed 
"Capital  £100,000,"  provided  that 
such  capital,  and  other  the  property 
of  the  insurance  society  remaining 
at  the  time  of  any  claim,  should 
alone  be  liable  to  make  good  all 
claims  upon  the   society  under  the 


policy;  and  that  no  shareholder 
should,  by  reason  of  the  policy,  be 
in  anywise  individually  or  personally 
liable  to  any  such  claims,  or  be  in 
anywise  charged  by  reason  thereof, 
beyond  the  amount  unpaid  of  his 
shares  in  the  said  capitaL 

An  application  by  the  assured  for 
leave,  under  the  7th  section  of  the 
Joint  Stock  Companies  Winding-up 
Amendment  Act,  1857  (20  &  21 
Vict,  c  78),  to  issue  execution  or 
take  proce^ngs  against  an  indi- 
vidual shareholder,  who  had  paid  in 
full  upon  his  shares,  in  respect  of  the 
amount  the  assured  had  recovered  in 
an  action  on  the  policy  against  the 
official  manager  of  the  society,  was 
refused  with  costs,  the  Court  being 
of  opinion — 

(1.)  That  the  terms  of  the  policy 
precluded  the  assured  firom  any  re- 
medy at  law  against  an  individual 
shareholder. 

(2.)  That,  even  if^  upon  the  con- 
struction of  the  company's  deed  of 
settlement,  the  policy  was  in.  this  re- 
spect less  favourable  to  the  assured 
than  the  deed  required  (which, 
eanUty  was  not  the  case),  that  cir- 
cumstance could  not  be  insisted 
upon  for  the  benefit  of  the  assured, 
his  rights  being  defined  by  the  con- 
tract into  which  he  had  actually  en- 
tered. 

(3.)  That,  assuming  the  mention 
made  in  the  policy  of  the  capital 
stock  of  100,000/.  to  be  equivalent 
to  a  representation  that  the  so- 
ciety's capital  actually  amounted  to 
100,000/.,  and  to  be  a  fraud  on  the 
part  of  the  directors,  the  capital 
subscribed  for  at  the  date  of  the 
policy  not  exceeding  44,000/.,  that 
circumstance  would  not  entitle  the 
assured  to  have  execution  against  an 
individual  shareholder.  In  rt  the 
AthenoBum  Lift  Assurance  Society,  and 
in  rt  the  Prince  of  Wales  Life  Afsar- 
once  Society;  Ex  parte  Durham,      517 
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INTEREST. 

See  Wills,  13. 

INTERNATIONAL  LAW. 

Primtl  facie,  and  unless  the  con- 
trary be  expressed,  or  be  implied 
from  the  absolute  necessity  of  the 
case,  every  Le^slature  must  be  pre- 
sumed to  have  intended  by  its  enact- 
ments to  regulate  the  rights  which 
should  subsist  between  its  own  sub- 
jects, and  not  to  affect  the  rights  of 
foreigners,  whether  by  way  of  re- 
stricting or  augmenting  their  natural 
rights.     Cope  v.  Doherty,  367 

INVESTMENTS  IN  JOINT 
NAMES. 

1.  Sums  of  stock,  purchased  in  the 
joint  names  of  two  sisters,  and  a 
balance  to  their  joint  account  at  their 
banker's — Held^  under  the  circum- 
stances, to  belong  to  them  as  tenants 
in  common,  notwithstanding  they 
had  contributed  equally ;  the  Court 
looking  (inter  alia)  to  the  source 
whence  the  funds  were  derived,  viz., 
rents  of  land  of  which  the  two  were 
tenants  in  common.  Robinson  v. 
Preston^  605 

2.  As  to  the  effect  of  a  payment  of 
moneys,  in  which  two  or  more  per- 
sons are  interested  as  tenants  in  com- 
mon, to  their  joint  account  at  a 
banker's,  without  more — qucere.    lb. 

3.  The  rule  as  to  the  investment  of 
moneys  in  the  names  of  two  or  more 
persons  in  the  purchase  of  property, 
is  this : — If  invested  in  unequal  shares, 
the  purchasers  remain  tenants  in 
common  of  the  purchased  property ; 
if  in  equal  shares,  and  the  matter 
on  the  face  of  it  purports  to  be  a 
joint  tenancy,  it  is  considered  by  this 
Court  to  be  a  joint  tenancy,  and  no 


equity  is  supposed  to  intervene  by 
which  it  can  be  reduced  to  a  tenancy 
in  common. 

Harris  v.  Fergusaon  (16  Sim.  308) 
explained.  lb. 

ISSUE,  TRIAL  OF. 

The  circumstance  that  the  Plain- 
tiff in  an  issue  was"  dead  when  the 
issue  was  tried,  being  unknown  at 
the  trial — Held,  not  to  afford  ground 
for  a  new  trial.  Bird  v.  Kerr^      270 

JOINT  STOCK  COMPANIES. 

1.  Three  persons  who  had  taken 
shares  in  a  joint  stock  company, 
proved,  that,  when  they  signed  the 
company's  deed,  it  contained  a  false 
sheet  (which  had  been  fraudulently 
inserted,  and  to  all  appearance 
formed  an  integral  part  of  the  in- 
strument) limiting  die  liability  of 
shareholders  to  the  amount  of  their 
shares ;  whereupon,  in  winding  up 
the  company,  and  settling  the  list  of 
contributories,  they  were  released — 
Held,  that  their  release  did  not  affect 
the  liability  of  those  who  executed 
the  deed  after  the  false  sheet  had 
been  removed,  and  the  deed  restored 
to  the  form  in  which  it  was  originally 
registered,  notwithstanding  the  latter 
had  executed  the  deed  upon  the 
&ith  of  those  three  persons  being 
shareholders. 

Distinction,  in  this  respect,  be- 
tween joint  stock  companies  and  pri- 
vate partnerships.  In  re  Vie  Athe- 
ncBum  Life  Assurance  Society.  Rich- 
mond^s  Case,  and  Painter's  Case,  305 

2.  The  capital  of  a  joint  stock  com- 
pany was  fixed  at  10,000/.,  but  with 
power  for  a  general  meeting  of  the 
shareholders  duly  convened  according 
to  certain  forms,  and  by  a  majority  of 
two-thirds  of  the  then  shareholders, 


774 


JOINT  STOCK  COMPANIES. 


to  increase  that  amount  to  100,000/. 
No  such  meeting  was  held,  but  a 
false  entry  was  made  bj  the  chair- 
man in  the  minute  book  of  the  com- 
pany, stating,  that,  at  an  extraordi- 
nary general  meeting  of  the  com- 
pany, it  had  been  resolved  to  increase 
the  capital  from  10,000/.  to  100,000/. 
The  capital  having  been  de  fiEusto  in- 
creased, new  shs^res  having  been 
issued  and  taken,  profits  having  been 
made  upon  the  increased  capital,  and 
dividends  paid  on  such  profits  among 
all  the  shareholders  for  four  years — 
HdoL,  that  the  shareholders  must  be 
taken  to  have  acquiesced,  and  could 
not  now  object  to  the  irregular  man- 
ner in  which  the  shares  had  been 
increased.  Ih, 

3.  A  director  of  a  joint  stock  com- 
nany  proposed  to  his  co-directors,  that, 
for  the  benefit  of  the  company,  each  of 
them  should  take  a  certain  number 
of  shares  to  be  held  in  trust  for  the 
company;  and,  to  set  an  example, 
he  signed  the  deed  for  2,000  shares. 
No  note  of  the  proposal  was  entered 
on  the  minutes,  nor  wvre  the  shares 
handed  over  to  him.  No  other  di- 
rector followed  his  example;  but, 
subsequently,  he  being  still  adirector, 
his  name  was  returned  to  the  stamp 
office  for  the  shares.  Afterwards, 
having  ceased  to  be  a  director,  and 
having  reason  to  know  that  the  com- 
pany was  in  filing  circumstances, 
he  procured  his  shares  to  be  can- 
celled by  the  directors — Heidj  upon 
the  terms  of  the  company's  deed  of 
settlement,  that  this  was  ultra  vires 
on  the  part  of  the  directors, — ^they 
having  no  power  to  cancel  or  di- 
minish the  capital,  but  only  to  forfeit 
shares  for  the  benefit  of  the  com- 
pany,— and  was  a  fraud  on  the  part 
of  the  shareholder ;  who  was  accord- 
ingly held  to  be  a  contributory  in 
respect  of  those  shares.  Ih. 


4.  The  deed  of  settlement  of  an 
insurance  socie^,  registered  under 
7  &  8  Vict.  c.  110,  softer  empower- 
ing the  directors  to  effect  insurances 
on  lives  upon  such  terms  and  con- 
ditions and  in  such  manner  as  they 
should  think  proper,  provided  that 
every  policy  or  other  instrument  re- 
quired in  any  of  the  transactions 
aforesaid  should  be  given  under  the 
hands  of  not  less  than  three  of  the 
directors,  and  sealed  with  the  com- 
mon seal  of  the  socie^:  and  that 
there  should  be  contained  theran, 
and  in  every  other  contract  to  be 
entered  into  on  behalf  of  the  society 
in  or  about  the  premises  (meaning 
in  or  about  matters  connected  with 
insurance),  a  reference  to  the  deed 
and  a  proviso  negativing  an  uncon- 
ditionsd  liability.  The  deed  also  de- 
clared, that  it  should  be  competent 
to  a  board  of  directors  to  exercise 
certain  general  powers,  and  generally 
where  &e  deed  was  silent  or  did  not 
otherwise  provide,  to  act  in  the  di- 
rection of  the  affairs  of  the  society 
in  such  oianner  as  in  their  absolute 
discretion  they  should  think  most 
conducive  to  its  interests  —  Hdi^ 
that  a  memorandum  signed  by  three 
of  the  directors,  but  not  under  the 
seal  of  the  society,  stipulating  that, 
on  payment  of  certain  premiums, 
the  society  would  guarantee  an  as- 
surance therein  mentioned,  and  would 
issue,  when  required,  a  stamped  po- 
licy in  the  form  authorised  by  their 
deed  of  settlement,  was  binding  upon 
the  general  body  of  the  shareholders, 
and  created  a  good  equitable  debt. 

State  of  the  law  as  to  the  liability 
of  persons  dealing  with  companies 
registered  under  the  Act  7  &  8  Vict 
c  110,  to  make  themselves  acquaint- 
ed with  the  company's  deed  of  set- 
tlement, and  to  see  tibat  its  require- 
ments are  complied  with.  InreAe 
Athenceum  Ltfe  Asmnmct  Sodetjf^  549 
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5.  Evidence  required,  in  the  case 
of  joint  stock  companies,  before  the 
Court  will  conclude  that  an  act  of 
the  directors  not  .authorised  by  the 
company's  deed  of  settlement  has 
been  acquiesced  in  by  the  share- 
holders. Ex  parte  the  Eagle  Insure 
once  Company,  549 

JOINT  STOCK  COMPANIES 
WINDING-UP  ACTS. 

1.  Injunction  to  restrain  proceed- 
ings at  law  for  the  purpose  of  making 
a  company  bankrupt  refused,  not- 
withstanding an  order  had  been 
made  for  winding  up  the  company, 
and  an  official  manager  and  creditors' 
representative  had  been  appointed 
before  the  commencement  of  such 
proceedings, — the  creditors*  repre- 
sentative appearing  and  expressing 
his  consent  to  their  prosecution. 

Right  of  a  creditor  to  attend  and 
supervise  proceedings  in  chambers 
under  the  Winding-up  Acts  in  any 
way  he  may  consider  desirable  for 
securing  payment  of  the  debts  of  the 
company. 

Proper  course  to  be  taken  by 
creditors'  representative  for  this 
purpose. 

Interpretation  of  The  Joint  Stock 
Companies  Winding-up  Amendment 
Act,  1857  (20  &  21  Vict.  c.  78). 
In  re  the  London  and  Eattem  Banking 
Corporation^  273 

2.  The  parties  who  subscribe  the 
usual  subscribers'  agreement  of  a  pro- 
jected joint  stock  company  become 
co-contractors  with  each  other,  and 
are  bound  to  each  other  by  the  terms 
of  the  agreement;  and  if  it  should 
appear  that  there  has  been  any  spe- 
citd  dealing  between  two  or  more  of 
their  body,  tending  to  vary  the  ope- 
ration of  the  agreement,  the  rest 
cannot  be  affected  by  that  circum- 
stance, except   so  far   as   they   are 

VOL.  IV. 


shown  to  have  been  cognisant  of  and 
to  have  acquiesced  in  the  transaction, 
so  that  their  consciences  are  bound. 
Provisional  directors  of  a  com- 
pany, to  be  incorporated  by  Act  of 
Parliament,  propose  to  a  contractor 
that  he  shaU  have  the  contract  for 
the  company's  works,  provided  he 
will  accept  payment  partly  in  share: , 
the  number  of  shares  to  be  settled 
by  the  company's  engineer,  but  con- 
tractor to  sign  the  subscribers'  agree- 
ment for  a  sufficient  number  to 
make  up  the  amount  required  by 
the  Standing  Orders  of  Parliament. 
The  contractor  having  accordingly 
signed  for  620  shares  of  10/.  each, 
and  the  Act  having  then  been  ob- 
tained, he  sends  in  a  tender,  which 
is  accepted  by  the  directors,  agree- 
ing to  execute  the  works  for  24,000/., 
to  be  paid,  as  to  3,000/.,  in  shares. 
The  scheme  being  abandoned  before 
the  works  were  commenced — 

Held  (1.)  Upon  the  construction 
of  the  deed,  that  the  arrangement 
made  by  the  directora  with  the  con- 
tractor was  ultra  vires. 

(2.)  That,  if  not  a  fraud  on  the 
Standing  Orders  of  the  House  of 
Lords  (as  to  which  qucere),  it  was 
void  as  against  such  of  the  parties 
subscribing  the  deed  as  were  not 
privy  to  it. 

(3.)  That  the  circumstance  of  the 
contractor  having  signed  the  deed 
last  but  one,  the  last  subscriber  being 
privy  to  the  arrangement,  did  not 
alter  the  rights  of  those  subscribers 
to  the  deed  who  *  were  not  privy 
to  it. 

(4.)  That,  as  no  call  had  been 
made,  nor  any  thing  done  to  call  the 
attention  of  the  subscribers  to  the 
number  of  shares  for  which  any 
subscriber  was  registered,  the  cir- 
cumstance of  the  contractor  having 
been  registered  for  nearly  four  years 
as  the  holder  of  only  ten  shares,  did 
not  preclude  the  company  from  in- 
E  E  E  K.  J. 
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Bisting  that  he  was  liable  for  the 
whole  620. 

Heldy  therefore,  that  (whatever 
equity  the  contractor  might  have 
against  the  directors)  as  against  the 
company,  he  must  be  included  in  the 
list  of  contributories  for  the  entire 
number  of  shares  for  which  he  had 
mgned  the  deed.  In  re  The  North 
Shields  Quajf  and  Impravementa  Com- 
pare ;  DoMson^a  case,  688 

8.  A  shareholder,  who  has  failed 
before  the  Chief  Clerk  in  an  attempt 
to  have  his  name  removed  from  the 
list  of  contributories,  and  adjourns 
the  question  into  Court,  if  he  foils 
on  the  hearing  in  Court,  pays  all  the 
costs  of  that  hearing.  lb. 

See  Insurance  Cokpant. 

JOINT  TENANCY. 

See  Investments  in  Joint  Names. 

JOINTURE  RENT  CHARGE. 
See  Settlement,  1. 

JUDGMENT. 
See  Charoino  Order. 

JUDICIAL  COGNISANCE. 

See  Evidence. 

Merchant  Shippino  Act,  1854. 

JURISDICTION. 

1,  This  Court  will  not  order 
original  documents  to  be  taken  out 
of  the  jurisdiction  of  the  Court  for 
the  purpose  of  their  being  produced 
before  a  special  examiner  on  the 
examination  of  witnesses  in  the  cause, 
unless  a  special  case  be  made  for 
that  purpose. 

But,  eemble^  the  Court  has  juris- 
diction, upon  a  special  case  being 


made,  to  make  such  an  order.  Lafine 
V.  The  Falkland  lalanda  Company 
(No.  2).  89 

2.  The  authorities  as  to  the  juris- 
diction of  this  Court  to  interfere  at 
the  instance  of  parties  claiming  real 
property  under  a  legal  title,  hj  ap- 
pointing a  receiver  of  the  rents  and 
profits,  and  by  injunction  to  restrain 
waste,  examined. 

They  establish  these  propositions : 
— 1st.  In  the  absence  of  fraud,  and 
where  there  is  no  privity  between 
the  parties,  this  Court  will  not  inter- 
fere, at  the  instance  of  a  person  so 
claiming,  to  grant  a  receiver  against 
parties  in  possession.  2nd.  Nor  will 
it  interfere,  at  the  like  instance,  to 
restrain  waste,  except  malicious  or 
destructive  waste,  e.  ^.,  by  pulling 
down  the  capital  messuage,  stripping 
the  estate  of  its  timber,  or  other  like 
acts,  which  no  owner  would  do,  or 
which  would  destroy  the  proper^ 
before  they  could  be  arrested  at  law. 
3rd.  But  flagrant  acts  of  this  ex- 
ceptional character  would  at  the 
present  day  be  restrained,  and  that 
before  judgment  at  law,  and  not- 
withstanding Plaintiff  were  out  of 
possession,  and  his  title  denied  on 
oath  by  Defendant. 

Therefore,  where  a  bill  alleged 
that  Plaintiff  was  Earl  of  Shrewsbury, 
and  entitled  as  such  to  real  estates 
inalienably  annexed  to  the  earldom 
by  Act  of  Parliament,  his  title  as  to 
part,  called  the  settled  estates,  being 
legal,  and  as  to  the  rest,  called  the 
unsettled  estates,  being  equitable; 
that  his  claim  to  the  earldom  had 
been  heard  in  the  House  of  Lords 
before  a  Conunittee  of  Privileges, 
who  had  already  expressed  a  strong 
opinion  (although  they  had  not 
actually  decided)  in  his  fieivour;  that 
Defendants,  claiming  under  a  will 
of  the  late  Earl,  '^  by  &vour  of  some 
of  the  tenants,"  had  entered  into 
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receipt  of  the  rents  of  the  settled 
estates  to  an  amount  exceeding 
25,000/.  a-year ;  and  that  they  had 
cut  down  considerable  quantities  of 
timber  on  the  estates  generally,  some 
of  an  ornamental  character  and  some 
not  ripe  for  cutting;  and  charged 
that  many  of  the  tenants  of  the 
settled  estates,  by  reason  of  the  con- 
flicting claims  to  the  earldom,  had 
refused  to  pay  their  rents  to  Plaintiflf 
or  Defendants,  by  reason  whereof 
rents  exceeding  5,000Z.  a  year  were 
in  danger  of  being  lost ;  and  prayed 
that,  pending  Plaintiff's  proceedings 
to  establish  his  claim  to  the  earl- 
dom, and  proceedings  by  ejectment^ 
which  he  offered  to  bring  when  that 
claim  was  established,  a  receiver 
might  be  appointed,  and  the  Defen- 
dants restrained  from  cutting  timber 
on  the  estate :  a  demurrer  was  allowed 
to  so  much  of  the  bill  as  sought  relief 
in  respect  of  the  settled  estates ;  the 
Court  being  of  opinion  that  the 
amount  at  stake  did  not  affect  the 
question,  that  the  unpaid  rents(5,000/. 
per  annum)  need  not  be  lost  (since, 
if  an  action  were  brought,  they 
would  be  paid  either  to  Plaintiff  or 
into  Court  upon  interpleader),  and 
that  the  waste  alleged  was  not  such 
as  to  justify  interference.   - 

And  to  so  much  of  the  bill  as  sought 
relief  in  respect  of  the  unsettled 
estates,  a  plea  that  Plaintiff  was  not 
Earl  of  Shrewsbury  was  allowed. 

Whether,  pending  his  claim  in  the 
House  of  Lords,  Plaintiff  could  not 
have  taken  proceedings  at  law  to 
recover  the  estates;  and  whether, 
if  otherwise  entitled  here  to  summary 
relief,  he  ought  not  to  satisfy  the 
Court  that  an  action  is  pending 
between  him  and  Defendants,  which 
will  try  his  right — Qucere, 

Dicta  of  Sir  A,  Hart,  in  Lloyd  v. 
Lord  Trimleston  (2  Moll.  81),  as  to 
the  effect  of  possession  obtained  by 
favour  of  the  tenants,   considered. 

E  E 


His  remark  that  such  possession  has 
not  the  quality  of  an  authorised 
possession,  and  that  a  devisee  so  let 
into  possession  does  not  acquire  any 
right,  was  meant  to  apply  to  some 
case  of  fraudulent  or  forcible  pos- 
session which  the  law  will  not  author- 
ise— ^not  to  such  a  possession  as  would 
put  the  heir  to  legal  process  for  the 
recovery  of  his  right  Talbot  (Earl) 
V.  Hope  Scottj  96 

3.  Where  by  Act  of  Parliament 
lands  were  vested  in  trustees  upon 
trust  for  sale,  and  subject  thereto 
upon  trusts  annexing  the  rents  in- 
aUenably  to  the  earldom  of  Shrews- 
bury, and  the  last  earl  attempted  to 
disentail  and  devise  the  property 
annexed  to  the  earldom  to  tiie  same 
trustees  upon  trust  for  a  particular 
claimant,  and  the  trustees  accepted 
that  trust,  and  claimed  to  receive  the 
rents  in  that  character,  pending  pro- 
ceedings by  the  Plaintiff  to  establish 
his  claim  to  the  earldom, — a  receiver 
was  ordered  of  the  estates  (if  any) 
vested  in  the  trustees,  of  which  the 
tenants  were  not  paying  rent  to 
them,  and  the  Defendants  were  put 
upon  an  undertaking  as  to  the  rest ; 
upon  the  ground  that  the  trusts  they 
had  accepted  under  the  will  were  in 
conflict  with  the  prior  trusts  upon 
which  they  held  the  estates.  TaU>ot 
(Earl)  V.  Hope  Scott,  189 

4.  Injunction  to  restrain  Defend- 
ants in  possession  from  stripping  an 
estate  of  timber,  granted  upon  motion 
by  a  Plaintiff  claiming  under  a  title 
at  law.     Neale  v.  Cripps,  472 

5.  This  Court  has  no  jurisdiction, 
either  under  the  50th  section  of  the 
Act  15  &  16  Vict.  c.  86,  or  other- 
wise, to  make  a  declaration  of  right, 
unless  it  be  one  upon  which  the 
Court  could  act,  if  required,  by 
granting  consequential  relief. 

E  2 
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LESSOR  AND  LESSEE. 


Where  the  declaration  sought  is 

not  of  that  nature,  the  Court  has  no 

jurisdiction   to   entertain    the    suit. 

Biistow  V.  Whitfnore.  743 

See  Copyholds. 


JUS  TERTII. 
S4e  Production  of  Documents,  2. 

LACHES. 

See  Public  Works. 

Secl^itt  for  Costs,  1. 

LANDS,  AFTER-ACQUIRED. 

See  Wills,  14. 

LAPSE. 
See  Wills,  3,  6. 

LEASE. 

Although,  prim^  facie,  a  lessor 
shall  not  be  taken  to  have  intended 
to  enter  into  a  covenant  for  perpe- 
tual renewal,  yet  if  there  be  in  the 
lease  expressions  indicative  of  such 
an  intention,  the  Court  will  give 
effect  thereto. 

Lease  for  lives,  with  a  covenant 
on  the  death  of  either  of  the  cestuis 
que  vie  to  execute  a  renewed  lease  at 
the  same  rent  and  subject  to  the 
same  covenants  *^  including  this  pre- 
sent covenant" — Held,  a  covenant 
for  perpetual  renewal,  and  lessee  en- 
titled to  have  inserted  in  the  re- 
newed lease  a  covenant  for  renewal 
totidem  verbis  with  that  contained  in 
the  original  lease,  but  with  the  name 
of  the  new  cestui  que  vie  substituted 
for  that  of  the  deceased. 

Distinction  as  to  the  form  of  the 
renewed  lease,  in  Uiis  respect,  where 
the  reversion  has  become  vested  in 
a  trustee.     I  fare  v.  Burges,  45 


LEASE,  MINING. 
See  Lessor  aiid  Lessee. 

LEGACY  SINKING  INTO  DE- 
VISED ESTATE. 

See  Wills,  6. 

LESSOR  AND  LESSEE. 

The  lessee  of  a  mine  coTenanted 
bj  his  lease,  at  the  end  of  the  term, 
if  the  lessor  should  require  it,  to 
leave  him  all  the  engines,  machineiy, 
things,  and  materials  which  should 
have  been  used  in  and  about  the 
working  of  the  mine,  upon  receiving 
twelve  months  notice  from  the  les- 
sor, and  being  paid  for  the  same 
according  to  a  valuation.  In  a  sub- 
sequent part  of  the  lease  it  was  pro- 
vided, that  it  should  be  lawful  for  the 
lessee  at  any  time  or  times  during 
the  term,  or  within  twelve  months 
af^er  its  expiration,  to  remove  all 
the  machinery,  engines,  things,  and 
materials  which  should  be  erected  or 
brought  by  him  upon  the  premises, 
unless  the  lessor  should  be  minded 
to  purchase  the  same,  which  he 
should  have  liberty  to  do  upon 
giving  the  notice  thereinbefore  men- 
tioned, and  upon  paying  the  price 
estimated.  The  deed  also  contained 
a  covenant  by  the  lessee,  not  to  do 
any  act  which  might  occasion  or  tend 
to  produce  the  drowning  of  the  mine. 

Fourteen  years  before  the  expira- 
tion of  the  term  the  lessee  became 
insolvent,  and  assigned  everything 
he  had  brought  upon  the  premises 
to  trustees,  who  gave  notice  to  the 
lessor  of  their  intention  to  remove 
the  same  unless  he  should  be  minded 
to  purchase. 

To  a  bill  by  the  lessor,  averring 
that  such  removal  would  occasion  or 
tend  to  produce  the  drowning  of  the 
mine,  and  praying  for  an  injunction 
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to  restrain  the  same  until  the  end  of 
the  term,  and  until  the  Plaintitf  had 
the  opportunity  of  exercising  his 
option  to  purchase,  a  demurrer  was 
idlowed,  the  Court  being  of  opinion, 
that,  according  to  the  true  construc- 
tion of  the  lease,  the  lessee  was  to 
be  at  liberty  to  remove  all  the  pro- 
perty in  question  unless  the  lessor 
gave  notice  of  his  intention  to  pur- 
chase, and  paid  for  the  same.  Rol- 
lestan  v.  New,  640 


LIABILITY  OF  INDIVIDUAL 
SHAREHOLDERS. 

See  Insurance  Company. 


LIMITATION  OVER. 

See  Wills,  16. 

LIMITED  AGENCY. 

See  Joint  Stock  Companies,  4. 

LIMITED  COMPANIES. 

Where  a  limited  company  was 
Plaintiff— 5<«  that  a  bond  for  100/. 
was  sufficient  security  for  costs 
within  the  meaning  of  the  Joint 
Stock  Companies  Act,  1857,  s.  24. 
The  Australian  Steam  Ship  Company 
(Limited)  v.  Fleming,  407 

LONDON,  FREEMAN  OF. 
See  Wills,  2. 

LORD'S  DAY,  THE. 
See  Chabteb. 

LORDS,  HOUSE  OF. 
See  JuBiSDiCTiON,  2. 


LOST  GRANT. 
See  Crown  Rights. 

MAINTENANCE  AND  AD- 
VANCEMENT. 

See  Powers,  1, 

MANORS. 

See  Copyholds. 
Crown  Rights. 


MARRIAGE,  REPRESENTA- 
TIONS PREVIOUS  TO. 

See  Settlement,  1. 


MARRIED  WOMAN. 
See  Feme  Coverte. 


MEETING,  GENERAL,  OF 
COMPANY. 

See  Company,  1. 


MERCHANT  SHIPPING  ACT, 

1854. 

1.  The  limitation  of  liability  pro- 
vided for  a  shipowner  by  the  504th 
section  of  the  Merchant  Shipping 
Act,  1854,  where  loss  or  damage  is 
occasioned  by  his  ship  to  any  other 
ship,  or  to  the  goods  on  board  any 
other  ship— iTe^  not  to  apply  to  a 
case  of  collision  between  two  Ameri- 
can ships  upon  the  high  seas. 

And  the  Court  refused  to  take 
judicial  cognisance  that  the  law  of 
America  is,  in  this  respect,  the  same 
as  our  own. 

But  if  that  circumstance  be  aver- 
red and  proved,  the  Court  can  ad- 
minister American  law  between 
Americans — aemble.  Cope  v.  Do- 
herty,  867 
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MORTGAGE. 


2.  A  mortgagee  of  a  ship  has 
power,  under  the  70th  section  of  the 
Merchant  Shipping  Act,  1854,  to 
use,  as  well  as  sell,  the  ship— semble. 

Where  a  mortgagee  claimed  under 
a  special  contract,  which  did  not 
contemplate  a  sale  by  him  until  two 
months  had  elapsed  afler  a  demand 
for  payment — Held,  upon  the  con- 
struction of  the  agreement,  and 
especially  having  regard  to  the  cir- 
cumstance that  &e  ship  would  other- 
wise remain  useless  in  that  interval, 
that  he  was  at  liberty  to  use  the  ship. 

In  such  a  case,  the  circumstance 
of  the  mortgagee  being  registered  as 
absolute  owner  is  not  conclusive  as 
to  the  rights  of  the  parties. 

Further  observations  as  to  the 
power  of  the  Court,  under  the  Mer- 
chant Shipping  Act,  1854,  to  recog- 
nise equitable  rights  in  a  ship  as  dis- 
tinguished from  those  of  the  regis- 
tered owner.  T?ie  European  and 
Australian  Royal  Mail  Company 
(Limited)  v.  The  Royal  Mail  Steam 
Packet  Company,  676 

3.  The  value  of  a  ship,  within 
the  meaning  of  the  Merchant  Ship- 
ping Act,  1854  (17  &  18  Vict.  c. 
104,  s.  504),  is,  what  she  would  have 
fetched  if  sold  immediately  before 
the  collision,  without  deduction  in  re- 
spect of  costs  of  sale. 

Therefore,  when  a  ship  had  run 
down  another  and  was  afterwards 
sold,  and  her  owners  claimed  the 
benefit  of  the  Act — Held,  that  they 
were  accountable  for  the  gross  pro- 
ceeds of  the  sale,  without  deduction 
in  respect  of  disbursements  and  fees 
retained  by  the  Admiralty  Com- 
missioners, Leycesterv,  Logan,     725 


MERGER. 


See  Copyhold,  2. 
Mortgage,  1. 


MINES. 

See  Crown  Rights. 

Mortgagor  and  Mortgagee. 


MINING  COMPANY. 
See  MoRTBCAiN,  1. 

MINING  LEASE. 
See  Lessor  and  Lessee. 

«  MTNORITY,''  MEANING  OF. 
See  Wills,  15. 

MISREPRESENTATION. 
See  Insurance  Company. 


MISTAKE  OF  FACT,  PAY- 
MENT UNDER. 

See  Executors,  1. 


MONEY  PAYMENT. 
See  Charter. 


"MONEYS,"  CONSTRUCTION 
OF. 

See  Wills,  8. 


MORTGAGE. 

Tenant  in  tail  in  remainder  ex- 
pectant upon  a  preceding  estate  tail, 
purchased  a  mortgage  on  the  estate 
and  took  an  assignment  to  himself 
of  the  mortgage  debt  and  of  the  term 
by  which  it  was  secured.  He  sub- 
sequently became  entitled  to  the 
estate  as  tenant  in  tail  in  possession, 
and  as  such  continued  for  six  years 
in  receipt  of  the  rents ;  after  which 


MORTGAGE. 


MORTGAGOR. 
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he  died  without  barring  the  entail 
or  doing  any  other  act  indicative  of 
an  intention  as  to  whether  the  charge 
should  merge — Hdd,  that  the  charge 
was  kept  alive  for  the  benefit  of  his 
personal  representative. 

Distinction  in  this  respect  where 
tenant  in  tail  becomes  entitled  to  the 
charge  without  any  act  on  his  part. 

Dictum  of  Sir  W.  Grant  in  Forbes 
V.  Moffat  (18  Ves.  393)  explained. 
Horton  v.  Smithy  624 

See  Charging  Order. 
Creditors'  Suit,  1. 


MORTGAGE  OF  SHIP. 
See  Shipping  Company. 


MORTGAGOR  AND  MORT- 
GAGEE. 

Where  a  trespass  was  committed 
on  Plaintiffs'  mine,  and  an  air-course 
and  level  roads  made  through  it 
underground  to  connect  adjoining 
collieries  in  mortgage  to  Defendants, 
and  large  quantities  of  Plaintiffs'  coal 
were  thereby  fraudulently  gotten  and 
removed  without  their  knowledge — 
Held, 

First  That  the  Defendants,  the 
mortgagees,  could  not  be  made  ac- 
countable for  any  portion  removed 
by  their  mortgagor  while  they  allowed 
him  to  remain  in  possession,  notwith- 
standing the  proceeds  of  the  coal,  so 
wrongfully  removed  by  him,  had 
found  their  way  week  by  week,  but 
without  notice  of  the  fraud,  into 
Defendants'  hands,  and  notwith- 
standing they  continued  the  use  of 
the  air-course  and  roads  afrer  taking 
possession,  and  retained  in  their 
employment  as  manager  of  the 
collieries  the  person  by  whose  agency 
the  fraud  had  been  perpetrated. 


Secondly.  That  this  Court  had  no 
jurisdiction  to  give  the  Plaintiffs 
compensation  in  respect  of  conse- 
quential injury  by  reason  of  large 
portions  of  their  coal  being  rendered 
unworkable  and  useless  to  them ;  but, 

ThirdUf.  That  Defendants,  the 
mortgagees,  could  not  be  allowed  to 
retain  the  user  of  the  air-course  or 
roads,  although  the  continuance  of 
that  user  might  be  no  special  injury 
to  the  Plaintiffs ;  but, 

Fourthly.  That,  not  having  them- 
selves made  such  apertures,  de« 
fendants  could  not  be  ordered  to  fill 
them  up. 

FiJVdy.  That,  all  the  proceeds 
having  been  traced  to  the  mortgagees, 
and  no  portion  retained  by  the  agent, 
the  latter  could  not  in  this  Court  be 
made  personally  chargeable  for  the 
value  of  the  coal  removed,  notwith- 
standing his  own  fraudulent  conduct 
in  the  transaction. 

Form  of  order,  under  such  circum- 
stances, and  of  decree  for  an  account 
against  the  mortgagor  and  mort- 
gagees, and  as  to  the  allowances  to 
be  made  to  Defendants  in  respect  of 
the  coal  for  which  they  were  held 
accountable. 

If  won  by  Defendants  in  such  a 
manner  as  seriously  to  injure  the 
rest  of  the  Plaintiffs'  coal.  Defen- 
dants would  be  entitled  to  no  allow- 
ance for  winning  such  coal — Semble. 

Whether,  under  such  circum- 
stances as  the  above,  the  onus  is  not 
upon  persons  in  the  position  of  the 
mortgagees  to  show  how  much  coal 
had  been  abstracted  by  themselves, 
and  how  much  by  others  before  they 
took  possession — Qucere. 

Distinction,  as  regards  the  juris- 
diction of  this  Court,  between 
damages  as  such,  and  wrongs  atten- 
ded vrith  profit  to  the  wrongdoer. 
Powell  V.  Aikenj  343 

See  Merchant  Shipping  Act,  1854. 


7.S2 


MORTGAGEE. 


PATENT. 


MORTGAGEE,  INFANT. 

See  Trustee  Act,  1850. 

MORTMAIN. 

Shares  in  Mining  Companies  con- 
ducted on  the  cost-book  principle — 
Heldj  not  within  Stat,  of  Mortmain, 
9  G^.  2,  c.  36,  the  mines  being 
▼ested  in  trustees  for  the  purposes 
of  the  undertaking  gener^y,  and 
not  in  trust  for  the  individual  share- 
holders; and  the  interest  of  the 
shareholders  being  limited  to  the 
profits  derived  from  working  the 
mines.     Hayter  v.  Tucker^  243 

See  Will,  11,  12. 

MOTION  TO  DISSOLVE. 
See  Injunction,  1. 

MOTION  TO  STAY  TRIAL. 
See  Bill  for  Discovert. 

MUNICIPAL  LAW. 

See  International  Law. 

NEW  TRIAL. 
See  Issue. 

NEXT  OF  KIN. 

See  Will,  10. 

NOTARIAL  SEAL. 

See  Evidence. 

NOTARY  PUBLIC. 
See  Evidence. 


NOTICE. 

See  Bankruptcy,  1. 
Charging  Orders. 


NUISANCE. 
See  PuBuc  Works. 

ONUS  OF  PROOF. 
See  Company,  1. 

ORDER  OF  PROTECTION. 
See  Feme  Coyerte,  2. 

ORDERS  OF  COURT. 

1828.     April  3.      Order  40. 
See  LnoTED  Companies. 

1858.     August  7.     Order  3. 
See  Enrolment  of  Decree. 

PATENT. 

1.  In  a  suit  for  the  infringement 
of  a  patent,  where  the  Court  con- 
siders the  Plaintiff  entitled  to  full 
costs  as  between  solicitor  and  client, 
the  decree  or  order  should  contain 
an  express  direction  that  the  costs 
be  so  taxed,  notwithstanding  the  4drd 
section  of  the  Patent  Law  Amend- 
ment Act,  1852,  provides  that  he 
shall  have  such  fbll  costs,  unless  the 
Judge  shall  certify  that  he  ought 
not  to  have  them.    Lister  v.  Leather^ 

425 

2.  The  rule  in  patent  cases,  that 
this  Court  cannot  decree  an  account 
unless  it  can  grant  an  injunction, 
applies,  notwithstanding  it  may  ap- 
pear at  the  hearing  that,  since  an 


PATENT. 


POWERS. 
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interim  injunction  was  moved  for, 
the  Defendants  have  sold  articles 
which,  had  the  facts  and  law  been 
then  sufficiently  ascertained,  the 
Court  would  have  restrained  them 
from  selling.  Price^a  Patent  Candle 
Company  (Limited)  v.  Bauwen^s  Pa- 
tent Candle  Company  (Limited),     727 

PARLIAMENTARY  STOCK. 
See  East  India  Stock. 

PARTITION  OF  MANORS. 
See  Copyholds,  2. 

PARTNERSHIP. 

See  Author  and  Publisher. 

PAYMENT  OF  MONEY  INTO 
COUKT. 

See  Trusts  and  Trustees,  1. 
Wills,  4. 

PEERAGE. 

See  Jurisdiction,  2. 

PERPETUAL  RENEWAL. 
See  Lease,  1. 


PETITION,  UNDER  6  &  7  Vict. 
c.  73. 

See  Attorney  and  Client,  1. 


PLEADING. 

Where  there  is  a  specific  aver- 
ment, an  interrogatory  founded 
thereon  must  be  specificsdly  answer- 
ed. A  general  denial  is  not  a  suffi- 
cient answer  to  a  specific  charge. 


Therefore,  where  the  averment 
was,  that  land  was  conveyed  to  one 
J.  S.,  and  the  interrogatory  was 
whether  such  land  was  not  conveyed 
to  one  J.  S.,  "  or  to  some  and  what 
person  or  persons?" — Held,  that  an 
answer,  stating  conveyances  to  per- 
sons other  than  J.  S.,  and  adding 
that,  save  as  therein  appeared,  the 
person  answering  could  not  set  forth 
whether  the  land  in  question  was  or 
not  conveyed  to  one  J.  S.,  or  to  some 
or  what  person  or  persons,  was  eva- 
sive.    Earp  v.  Lloyd,  68 


POLICY  OF  ASSURANCE. 

See  Insurance  Compant. 

POLICY,  PUBLIC. 

See  Public  Policy. 


POWERS. 

Proceeds  of  the  sale  by  an  infant 
of  his  commission  in  the  army,  pur- 
chased three  months  previously  at 
his  request  by  his  trustees,  under  a 
power  to  raise  money  for  Ids  main- 
tenance and  advancement,  out  of  a 
fund  in  which  he  had  only  a  contin- 
gent interest : — Held,  in  the  absence 
of  fraud,  to  belong  to  the  infant,  al- 
though the  trustees'  object  in  exer- 
cising the  power  had  faUed  ab  initio. 
Lawrie  v.  Banks,  142 


POWERS  OF  APPOINTMENT. 
See  Wills,  5. 


POWERS  OF  DISTRESS  AND 
ENTRY. 

See  Settlement,  1. 
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POWERS. 


PROVISION. 


POWERS  TO  APPOINT  NEW 

TRUSTEES. 

See  Trusts  and  Trustees,  1. 

PRACTICE. 

See  Bill  for  Discovert. 
Costs. 

Enrolment  of  Decree. 
Etidence. 
Injunction,  1. 
Issue. 

Production  of  Documents,  2. 
Security  for  Costs,  1. 
Settled  Estates  Act. 

PREFERENCE  SHARES. 
See  Company,  1. 

PRESCRIPTION. 

See  Crown  Rights. 

PRESUMPTION. 
See  Advancement  or  Provision. 

PRIORITY. 

See  Charging  Order. 
Bankruptcy,  1. 

PRIVATE  RIGHTS. 
See  Public  Works. 

PRIVILEGED  COMMUNICA- 
TIONS. 
See  Production  of  Documents,  1. 

PRODUCTION  OF  DOCU- 
MENTS. 
1.  Answers  to  inquiries  addressed 
by  Defendants  to  their  agent  in  the 


Falkland  Islands  bj  direction  of  their 
solicitor,  for  the  purpose  of  procuring 
evidence  in  support  of  Defendants' 
case,  are  within  the  rule  as  to  pro- 
tection. 

The  tme  test  in  such  cases  is,  not 
whether  the  person  who  is  at  a  dis- 
tance and  transmits  the  information 
is  the  agent  of  the  solicitor  and  sent 
out  by  him,  but  whether  in  trans- 
mitting that  information  be  was  dis- 
charging a  duty  which  properly 
devolved  on  the  solicitor,  and  which 
would  have  been  performed  by  the 
solicitor  had  the  circumstances  of  the 
case  admitted  of  his  performing  it  in 
person.  Lafane  ▼.  The  Falkland 
Islands  Conyxn^y  34 

2.  Upon  motion  on  behalf  of  a 
Defendant  in  a  suit,  for  production 
by  the  Plaintiff  of  a  document  of 
which  the  Plaintiff  had  obtained 
production  by  an  order  against  his 
Co-defendant,  the  Court  refused  to 
make  an  order  in  the  absence  of  the 
latter. 

But,  sembUj  the  mere  circumstance 
of  the  PlainUff  having  obtained  the 
document  for  a  specific  and  limited 
purpose  would  not  have  entitled  him 
to  have  it  protected  on  the  ground 
of  an  implied  confidence  that  it  should 
not  be  used  for  any  other  purpose — 
Reynolds  v.  Godleey  SS 


PROFITS  A  PRENDRE. 
See  Crown  Rights. 

PROTECTION,  ORDER  OF. 
See  Feme  Covebte,  2. 

PROVISION. 
See  Advancbmemt  ob  FuoYimoH. 


PUBLIC  COMPANY. 


REAL  ESTATE. 
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PUBLIC  COMPANY. 
See  Company,  1. 

PUBLIC  POLICY. 
See  Husband  and  Wife,  1. 

PUBLIC  WORKS. 

Public  works  ordered  by  Act  of 
Parliament  must  be  so  executed  as 
not  to  interfere  with  the  private 
rights  of  individuals;  and  in  deciding 
on  the  right  of  a  single  proprietor  to 
an  injunction  to  restrain  such  inter- 
ference, the  circumstance  that  a  vast 
population  will  suffer  (e.  g,y  by  re- 
maining undrained)  unless  his  rights 
are  invaded,  is  one  which  this  Court 
cannot  take  into  consideration. 

The  council  of  the  borough  of 
Birmingham  were  bound  by  a  local 
Act  of  Parliament,  incorporating  The 
Towns  Improvement  Clauses  Act 
(10  &  11  Vict.  c.  84),  effectually  to 
drain  the  town — ffeldj  that  they 
were  not  justified  in  so  carrying  on 
their  operations  for  this  purpose  as  to 
drive  away  fish,  and  prevent  cattle 
from  drinking  of  the  water  of  a  river 
at  a  part  seven  miles  below  the  town 
and  where  it  belonged  to  the  plaintiff. 

Held  also  that,  assuming  the  in- 
habitants of  Birmingham  to  have  had 
before  their  Act  a  right  to  drain  their 
bouses  into  the  river,  that  circum- 
stance would  not  authorise  the  council 
in  discharging  the  sewage  in  such  a 
manner  as  to  subject  the  Plaintiff  to 
the  inconvenience  of  which  he  now 
complained. 

ZTe&^further  that,  although  Plaintiff 
had  submitted  to  the  injury  for  neai'ly 
four  years,  trusting  to  the  assurance 
of  the  council  that  they  were  carrying 
out  a  scheme  of  sewage  by  which 
eventually  the  evil  would  be  re- 
moved, he  was  not  precluded  on  the 


ground  of  laches  from  now  applying 
for  an  injunction,  the  rule  in  such 
cases  being,  that  the  mere  prospect 
of  injury  does  not  give  aright  to  this 
relief.  The  Attorney-General  v.  The 
Council  of  the  Borough  of  Birming- 
ham, 628 


PUBLISHER. 

See  Author  and  Publisher. 
Vendor  and  Purchaser,  1. 


PURPRESTURE. 

See  Sea  Shore. 

RAILWAY  COMPANY. 

1.  Where  purchase  money  had 
been  paid  into  Court  by  the  Bristol 
and  Exeter  Railway  Company  and 
invested  in  stock — Held,  on  the  con- 
struction of  the  company's  Act,  that 
the  Court  had  no  power  to  order 
the  company  to  pay  the  costs  of 
obtaining  a  transfer  to  the  person 
absolutely  entitled,  notwithstanding 
they  might  have  been  ordered  under 
the  Act  to  pay  much  larger  costs, 
had  the  petition  prayed  a  reinvest- 
ment in  land.  In  re  The  Bristol  and 
Exeter  Railway  Act,  6  &  7  WM,  4, 
c.  36,  and  In  re  Land's  Trust,         81 

2.  The  like  decision  upon  a  similar 
Act,  in  a  matter  transferred  from  the 
Exchequer,  notwithstanding  In  re 
Robertson  (23  Beav.  433).  Mouseky's 
Trust,  In  re,  86  n. 

See  Company,  1. 


REAL  ESTATE  RESULTING 
AS  PERSONALTY. 

See  Conversion. 
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RECEIVEEL 


SEA  SHORE. 


RECEIVER. 

See  Jurisdiction,  2,  3. 

RECITAL. 

See  Settlement,  1. 

REDEMPTION  SUITS. 
See  Costs,  4. 

REMEDY,  CUMULATIVE. 
See  Company,  1. 


RENEWAL,  PERPETUAL, 
OF  LEASE. 

See  Lease,  1. 


RENT  CHARGE. 

See  Settlement,  1. 

REPUBLICATION  OF  WILL. 
See  Wills,  14. 

RESIDUARY  DEVISEE. 
See  Wills,  6. 

RESULTING  TRUST. 

See  Advancement  or  Provision. 
Conversion. 

RETIRING  FROM  A  TRUST. 
See  Trusts  and  Trustees,  1. 


REVOCATION. 
See  Wills,  1,  15. 

RIVERS,  PUBLIC  AND 
PRIVATE. 

See  Public  Works. 

ROYAL  FORESTS. 
See  Crown  Rigiits. 

SEAL,  NOTARLAL. 
Su  Evidence. 

SEA  SHORE. 

Where  the  Crown  seeks  to  re- 
cover land  alleged  to  have  been 
reclaimed  from  the  sea  by  encroach- 
ment or  purpresture,  if  the  Defendant 
disputes  the  Crown's  title  to  the  soil 
between  present  high  and  low  water- 
mark, the  Court  will  direct  issues 
to  try  that  right  before  inquiriug 
how  &r  in  former  times  the  ancient 
high  watermark  extended  inland : 
And  this  course  will  be  adhered  to, 
notwithstanding  the  hardship  it  may 
impose  upon  the  Defendant,  who, 
by  admitting  the  soil  on  which  he 
has  done  acts  of  ownership  to  be 
part  of  the  foreshore,  will  in  eflPect 
have  proved  the  case  of  the  Crown 
in  the  event  of  his  idling  to  satisfy 
a  jury  that  a  grant  must  be  pre- 
sumed. 

But  if,  in  a  case  like  the  above, 
the  Defendant  admits  the  Crown's 
title  to  the  soil  between  present  high 
and  low  watermarks,  then,  upon  an 
inquiry  what  is  the  boundary  of  the 
foreshore,  the  onus  would  be  thrown 
upon  the  Crown  of  showing  that  the 
high  watermark  in  former  times  ex- 
tended further  inland  that  at  present. 
— Semble,  A  ttomey-  General  v.  Cham- 
berlame,  29i 


SECURITY  FOR  COSTS. 


SETTLEMENT. 
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SECURITY  FOR  COSTS. 

Where  it  is  not  clear  upon  the 
face  of  the  bill  that  Defendant  is  en- 
titled to  security  for  costs,  Defend- 
ant, by  applying  for  further  time  to 
answer,  does  not  waive  any  right 
that  he  may  have  to  such  security 
upon  grounds  dehors  the  bill,  and 
not  discovered  by  him  when  he  ap- 
plied for  further  time,  although  they 
might  have  been  so  discovered  had 
he  made  inquiry. 

Plaintiff,  described  in  bill  as  of 
Afiica^  now  residing  at  a  given  ad- 
dress in  England^  ordered,  under  the 
circumstances,  to  give  security  for 
costs,  notwithstanding  Defendant 
had  applied  for  further  time  to  an- 
swer, and  might,  before  making  that 
application,  have  ascertained  the 
facts  on  which  the  order  was  made. 
Swanzy  v.  Swanzy,  237 

See  Limited  Companies. 


SEISIN  IN  FEE,  RECITAL  OF. 
See  Settlement,  1. 

SEPARATION,  ARTICLES  OF. 
See  Husband  and  Wife,  1. 

SETTLED  ESTATES  ACT. 

Where  land  is  sold  pursuant  to  an 
order  of  the  Court  under  the  Settled 
Estates  Act,  19  &  20  Vict.  c.  120, 
the  conveyance  must  be  settled  by 
the  Judge,  whether  the  parties  differ 
or  not. 

But  where  land  is  to  be  sold  in 
lots,  and  one  conveyance  has  been 
settled  by  the  conveyancing  counsel 
of  the  Court,  it  may  be  adopted  by 
the  chief  clerk  for  all  the  rest,  in 
which  no  special  circumstances  exist 


to  render  such  a  coarse  improper. 
In  re  Eyr^a  Settled  Estates^ 


SETTLEMENT. 

By  antenuptial  settlement  in  1835, 
reciting  that  upon  the  treaty  for  the 
intended  marriage  P.  M,  (uncle  of 
the  intended  husband)  agreed  to  se- 
cure in  manner  and  subject  as  there- 
inafter expressed  to  S.  M.  (the 
intended  wife),  after  his  own  and 
his  nephew's  decease,  an  annual  sum 
of  300/.  for  her  jointure,  to  be  issu- 
ing and  payable  out  of  the  heredita- 
ments thereinafter  charged  there- 
with, and  of  or  to  which  P.  M,  was 
seised  or  entitled  in  fee  simple,  P. 
M,  did  give,  grant,  bargain,  sell,  and 
confirm  to  S,  M.  and  her  assigns 
one  annual  sum  or  yearly  rentcharge 
of  300/.,  to  be  charged  upon  and 
yearly  issuing  and  payable  out  of 
all  and  singular  the  manors  of  (men- 
tioning certain  manors),  and  also  all 
and  singular  the  hereditaments  in 
the  several  parishes  of  (naming  cer- 
tain parishes),  of  or  to  which  P.  M, 
or  any  person  in  trust  for  him  was 
seised  or  entitled  for  an  estate  of  in- 
heritance at  law  or  in  equity, — Ha- 
hendum  to  S,  M,  during  her  life  in  part 
of  her  jointure;  and  P.  M,  cove- 
nanted, for  himself,  his  heirs,  and 
assigns,  that,  in  case  the  same  should 
be  in  arrear,  it  should  be  lawful  for 
S.  M.  to  enter  into  and  distrain  upon 
the  premises,  and  to  hold  and  enjoy 
the  same,  and  receive  the  rents  as 
therein  mentioned,  until  the  arrears 
were  paid.  And  for  better  securing 
the  said  rentcharge  P.  M,  did  there- 
by bargain,  grant,  sell,  demise,  and 
confirm  the  premises  to  trustees  for 
a  term  of  years,  upon  the  usual 
trusts  for  that  purpose.  AAer  P. 
M.*a  death  it  appeared  that  he  had 
only  had  an  estate  for  life  in  the 
promises : — 


788 


SETTLEMENT. 


STATUTES,  DECISIONS  UPON. 


HM^  hj  the  Vice-Chancellor, 
ms9i5ted  bj  Barons  Bramwell  and 
Triit:ii.)m  that  there  was  not  in  the 
settlement  any  covenant  on  which 
the  grantee  or  the  trustees  of  the 
term  could  maintain  an  action. 

[l^pon  this  point  the  decision  was 
reversed  on  appeal  by  Lord  Chelms- 
Jbrdf  C,  9ee  Addendum^  x.] 

And  heid  by  the  Vice-Chancellor, 
that  there  being  no  covenant  in  the 
settlement  on  which  an  action  could 
be  maintained  at  law,  there  was  no 
separate  equity  which  this  Court 
could  &sten  upon  the  conscience  of 
the  settlor. 

The  rule,  that  parties  making  re- 
presentations, upon  the  faith  of 
which  a  marriage  is  afterwards  so- 
lemnised, must  make  good  such 
representations,  does  not  apply  to  a 
case  like  the  above.  Monypamy  v. 
Monypenny^  174 

See  Feme  Covebte. 


SHAREHOLDERS,   LIABILITY 
OF. 

See  Insurance  Company. 


SHARES. 
See  Company,  1. 

SHIPPING. 
See  Merchant  Shipping  Act,  1854. 

SHIPPING  COMPANY. 

Directors  of  a  shipping  company, 
with  limited  liability,  having  power 
by  the  company's  articles  of  asso- 
ciation to  do  all  such  acts  as  the 
company  might  do,  not  being  acts 
which  the  Joint  Stock  Companies 
Act,  1866  (19  &  20  Vict.  c.  47),  or 


the  compan3r's  articles  of  association 
required  to  be  done  by  the  company 
in  general  meeting,  have  power  to 
borrow  money  for  the  purposes  of 
the  company  by  mortgaging  the 
companjr's  ships.  Australian  Aun- 
Uary  Steam  Clipper  Company  {Limi- 
ted) V.  Mounsey^  733 


SHORE  OF  THE  SEA. 
See  Sea  Shore. 

SOLICITOR  AND  CLIENT. 

See  Attorney  and  Client. 

Production  of  Documents,  1. 

SPECIFIC  PERFORMANCE. 

See  Feme  Coverte. 

Husband  and  Wife,  1. 
Vendor  and  Purchaser,  1. 

STATUTES,  DECISIONS  UPON. 

13  Euz.  c.  7. 

See  Bankruptcy,  1. 

I  Jac.  1,  c.  15. 

/See  Bankruptcy,  1. 

II  Geo.  1,  c.  18. 

See  Wills,  2. 

9  Geo.  2,  c.  36. 

See  Mortmain,  1. 
Wills,  11,  12. 


STATUTES,  DECISIONS  UPON. 
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46  Geo.  3,  c.  135. 

See  Bankbuptct,  1. 

55  Geo.  3,  c.  192. 

See  COBNWALL. 

3  &  4  Will.  4,  c.  74. 

See  Feme  Coverte. 
Trustee  Act,  1850. 

3  &  4  Will.  4,  c.  105. 
See  Dower. 

5  &  6  Will.  4,  c.  54. 

See  Advancement  or  Proti- 

SION. 

1  Vict.  c.  26,  s.  27. 
See  Wills,  5. 

1  &  2  Vict.  c.  43. 

See  Crown  Rights. 

1  &  2  Vict.  c.  110. 

See  Chargino  Order. 

5  &  6  Vict.  c.  100. 

See  Copyright,  1. 

6  &  7  Vict.  c.  73,  ss.  37  &  43. 

See    Attorney    and    Cu- 
ent,  1. 


7  &  8  Vict.  c.  110,  s.  44. 

See  Joint   Stock    Compa- 
nies, 4. 


7  &  8  Vict.  c.  111. 

See  Joint  Stock  Companies' 
Winding-upActs. 


8  &  9  Vict.  c.  16,  s.  120. 
See  Company,  1. 

10  &  11  Vict.  c.  34. 

See  Public  Works. 

10  &  11  Vict.  c.  96. 

See  Trusts  and  Trustees,  1. 
Wills,  4. 

11  &  12  Vict.  c.  45. 

See  Joint  Stock  Companies' 
Winding-up  Acts. 

13  &  14  Vict.  c.  60,  s.  7. 

See  Trustee  Act,  1850. 

15  &  16  Vict.  c.  83,  s.  43. 
See  Patent,  1. 

15  &  16  Vict.  c.  86,  s.  22. 
See  Evidence. 
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15  &  16  Vict.  c.  86.  s.  50. 

See  JuRiSDiCTiOK,  5. 

16  &  17  Vict.  c.  34. 

See  Income  Tax. 

17  &  18  Vict.  c.  104. 

See     Merchant     Shipping 
Act,  1854. 

19  &  20  Vict.  c.  47. 

See  Shipping  Company. 

19  &  20  Vict.  c.  120. 

See  Settled  Estates  Act. 

20  &  21  Vict.  c.  14,  s.  24. 

See  Limited  Companies. 

20  &  21  Vict.  c.  78. 

See  Insurance  Company. 
Joint  Stock  Companies 
Winding-up  Acts. 

20  &  21  Vict.  c.  85,  ss.  21  &  26. 
See  Feme  Coverte,  2. 


STATUTES  OF  DISTRI- 
BUTION. 

See  Wills,  2,  16. 


STATUTES  OF  LIMITATION. 
See  Crown  Rights. 

EXECl'TOPS,  1. 


STANDING  ORDERS  OF  PAR- 
LIAMENT,  FRAUD  ON. 

See  Joint  Stock  Companies  Wind- 
ing-up Acts,  2. 

STEREOTYPE. 
See  Author  and  Publisher. 

STOCK,  EAST  INDIA. 
See  East  India  Stock. 


STOCK,  PURCHASE  OF,  IN 
JOINT  NAMES. 

Se^  Advancement  or  Provision. 


SUBSTITUTIONAL  BEQUEST. 
See  Wills,  3,  7. 

SURRENDER  TO  USE  OF 
WILL. 

See  Cornwall. 

SURVIVORSHIP. 

See  Investments  in  Joint  Names. 

TAIVIPERING  WITH  DEED. 
See  Joint  Stock  Companies,  1. 

TENANCY  IN  COMMON. 
See  Investments  in  Joint  Names. 

TENANT  IN  TAIL. 
See  Mortgage,  1. 

"THEN,"  CONSTRUCTION  OF. 
^  Will,  10. 


TIMBER. 


TRUSTS  AND  TRUSTEES.    791 


TIMBER. 

See  JuKisDicTioN,  4. 

TOWNS  IMPROVEMENT 
CLAUSES  ACT,  1847. 

See  Public  Works. 

TRADE  MARK. 

1.  Perpetual  injunction  to  restrain 
a  printer  from  printing  or  selling 
labels  similar  to  those  used  by  Plain- 
tifT  as  his  trade  mark,  notwithstand- 
ing the  possibility  that  some  labels 
so  printed  and  sold  might  be  pur- 
ehased  bona  fide  and  for  the  purpose 
of  being  applied  to  articles  of  Plain - 
tiflfs  own  manufacture,  firom  which 
his  labels  had  been  lost. 

Defendant,  insisting  on  an  ad- 
verse right,  after  being  made  aware 
that  the  Plaintiff  had  been  defrauded 
through  his  agency,  ordered  to  pay 
the  costs  of  all  the  proceedings,  both 
at  law  and  in  equity. 

Observations  of  Lord  Crantvorih, 
C,  in  Farina  v.  SUverlock  (6  D.  M. 
G.  214)  explained.  Farina  v.  ^i7- 
verlockf  650 

2.  Injunction  to  restrain  the  sale 
in  bottles  stamped  with  Plaintiffs 
name  and  address,  followed  by  the 
words  ^'genuine  superior  aerated 
waters,"  of  soda  water  not  manufac- 
tured by  Plaintiff,  dissolved; — ^the 
Court  being  of  opinion,  upon  the 
evidence,  that  Defendant  was  not 
shown  to  have  used  the  bottles  either 
with  an  intention,  or  so  as  in  &ct,  to 
mislead  the  public. 

But  the  user  of  such  bottles,  so  as 
in  fact,  to  mislead  the  public,  although 
unintentionally,  would  be  restrained : 
— Obiter. 

Whether  or  not  the  onus  was 
thrown  upon  Defendant  of  informing 


the  public  that  it  was  not  Plaintiffs' 
soda  water  he  was  selling — Quaere, 
Welch  V.  Ano«,  747 


TRESPASS. 
See  Mortgagor  and  Mortgagee. 


TRIAL,  NEW. 

See  Issue. 

TRIAL  OF  ISSUE. 
See  Issue. 


TRUSTEE  ACT,  1850. 

A  mortgagee  in  fee  of  real  estate 
having  died  intestate  as  to  the  mort- 
gaged premises,  which  descended  on 
his  death  to  his  infant  heir,  the 
Court,  upon  petition  by  his  execu- 
tors, one  of  whom  was  a  married 
woman,  made  an  order  under  the 
Trustee  Act,  1850,  vesting  the  legal 
estate  in  the  petitioners,  to  such 
uses  as  they  should  appoint,  and,  in 
default,  to  the  use  of  petitioners  in 
fee,  subject  to  the  equity  of  redemp- 
tion:— ^in  order  to  enable  them  to 
reconvey  to  the  mortgagor  without 
the  necessity  of  having  &e  deed  ac- 
knowledged by  the  married  woman 
under  the  Act  8  &  4  Will.  4,  c.  74. 
In  re  Powell^  838 


TRUSTEE  RELIEF  ACT. 

See  Trusts  and  Trustees,  1. 
W11J.S,  4. 


TRUSTS  AND  TRUSTEES. 

1.  A  trustee  who  had  paid  money 
into  court  under  the  Trustee  Relief 
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Act  (10  &  11  Vict.  c.  96\—Held  to 
have  retired  from  his  trust,  and  a 
new  trustee  held  to  have  been  duly 
appointed  in  his  stead  under  a  power 
for  that  purpose,  to  arise  in  the  event 
of  a  trustee  "  refusing  or  declining  to 
act  in  the  trusts  of  the  settlement." 
In  re  WiUiam's  Settlement,  87 

2.  Trustees  for  sale  on  decease  of 
tenant  for  life  having  a  prior  legal 
estate — Held,  not  to  have  any  Hen 
upon  the  property  in  respect  of  the 
costs  of  an  abortive  sale  attempted 
by  them  during  the  tenancy  for  life, 
or  of  proceedings  against  them  at  law 
and  in  equity  in  reference  thereto, 
notwithstanding  such  sale  was  at- 
tempted upon  the  solicitation  of  the 
tenant  for  life,  and  with  the  consent 
and  approbation  and  by  the  direction 
of  the  cestuis  que  trust,  one  of  whom 
was  sui  juris,  the  shares  of  the  others, 
who  were  married  women,  being 
settled  to  their  separate  use  without 
power  of  anticipation.  Leedham  v. 
Chaumer,  458 

See  Jurisdiction,  8. 
Powers,  1. 
Wills,  4,  12. 

TRUSTS,  RESULTING. 
See  Advancement  or  Provision.   . 


TRUSTS,  VOLUNTARY. 

See  Voluntary  Trust,  1. 

ULTRA  VIRES. 

See  Joint  Stock  Companies,  8. 
Joint  Stock  Companies  Wind- 
ing-up Acts,  2. 

USES  TO  BAR  DOWER. 
See  Dower. 


VENDOR  AND   PURCHASER. 

Where,  after  contracting  to  sell 
land,  the  vendor  devises  to  parties, 
some  of  whom  are  infants  at  his  de- 
cease, his  estate  must  bear  the  costs 
of  the  suit  which  he  has  thus  volun- 
tarily rendered  necessary  to  a  com- 
pletion of  the  contract ;  and  a  mere 
devise  of  trust  estate  does  not  in 
such  a  case  avoid  the  necessity  of  a 
suit. 

Distinction  in  this  respect  between 
suits  rendered  necessary  as  above  by 
the  voluntary  act  of  the  deceased,  and 
those  caused  by  the  mere  act  of  God, 
as  where  the  deceased  has  died  in- 
testate leaving  an  infant  heir.  Puner 
V.  Darby y  41 

VESTING. 

See  Wills,  15. 

VESTUS^G  ORDER. 
See  Trustee  Act,  1850. 

VOLUNTARY  TRUST. 

A.  F.,  a  merchant  in  China,  di- 
rected his  correspondents  in  London 
to  transfer  1,000/.  from  his  tea  ac- 
count, and  employ  it  in  excliange 
transactions  for  the  benefit  of  his 
children.  In  subsequent  letters  he 
wrote  to  the  same  correspondents, 
"  that  he  had  declined  giving  any 
opinion  as  to  the  reinvestment  of  the 
fund,  as  he  considered  he  had  no 
further  control  over  it,  as  it  belonged 
to  his  children,"  "  that  he  had  ap- 
propriated it  to  them,  and  his 
correspondents  were  to  consider  it 
as  theirs."  The  correspondents  ac- 
cordingly opened  a  separate  account, 
headed  "-4.  F.,  Esq.,  exchange 
account  on  account  of  children," 
previously  informing  him  of  their 
intention  so  to  do— ITe/d^   that  by 
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the  first  letter  a  trust  was  well  cre- 
ated in  favour  of  the  children,  al- 
though the  fund  was  still  so  far  in 
the  control  of  A.  V.  as  to  be  liable 
to  his  drawing ;  and  notwithstanding 
A,  V.y  in  one  of  the  letters,  had  de- 
sired his  correspondents  to  consider 
it  as  "  subject  to  the  order  of  his 
executors  "  in  the  event  of  his  death. 
The  authorities  on  this  subject 
examined,  and  Gciskell  v.  Gmkell  (2 
You.  &  J.  502)  explained.  Van- 
denherg  v.  Palnier^  204 


WASTE. 

See  Jurisdiction,  2,  4. 

WIDOW. 
See  Dower, 

WIFE. 
See  Husband  and  Wife,  1. 

WILLS. 

1.  Testatrix  bj  her  will  bequeath- 
ed a  sum  of  money  to  trustees  upon 
trust  to  accumulate  for  a  period  ex- 
ceeding what  the  law  allows,  and  to 
pay  and  divide  the  principal  sum, 
interest,  and  accumulations  unto  and 
amongst  a  certain  class,  with  a 
power  of  advancement  in  favour  of 
sons.  By  a  codicil,  after  reciting 
that  she  had  by  her  will  bequeathed 
this  sum  upon  trust  to  accumulate, 
and  to  pay  and  divide  the  same  sum 
and  all  accumulations  thereof  in 
manner  therein  mentioned,  she  di- 
rected, that,  in  lieu  of  the  accumu- 
lation and  disposition  made  thereof 
by  her  will,  the  trustees  should  accu- 
mulate for  twenty-one  years  after 
her  decease,  and  should  stand  pos- 


sessed of  the  principal  money,  in- 
terest, and  accumulations  upon  trust 
for  such  of  the  class  as  should  be 
then  living.  The  codicil  did  not 
repeat  the  power  of  advancement, 
but  concluded  by  confirming  the  will 
in  every  particular  in  which  the 
same  was  not  thereby  altered  :^ 
Heldy  that  the  power  of  advancement 
was  a  valid  and  subsisting  power, 
and  was  not  revoked  by  the  codicil. 
HiU\.  Walker,  166 

2.  If  8  freeman  of  the  City  of 
London  dies  leaving  a  will,  but  with- 
out having  appointed  an  executor, 
so  much  of  his  personal  estate  as  he 
has  not  disposed  of  by  his  will  must 
be  distributed  according  to  the  cus- 
tom of  London,  and  not  according 
to  the  Statutes  of  Distribution. 

Bequest  of  leaseholds  by  a  free- 
man of  London  to  his  wife  for  life, 
and  no  executor  appointed — Heldy 
that  the  residue  of  the  term  was  dis- 
tributable according  to  the  custom, 
and  not  according  to  the  Statutes  of 
Distribution.  Chappell  v.  Haynea,  1 63 

3.  Where  there  is  a  bequest  to  A. 
for  life,  and  after  his  decease  to  B. 
"  or  his  personal  representatives," 
or  a  bequest  to  2^.  to  be  paid  so 
many  months  after  testator's  death 
to  B,  '^  or  his  personal  representa- 
tives," the  Courts  have  construed  it 
simply  as  another  way  of  giving  B. 
a  vested  interest  upon  the  testator's 
death ;  and  B.  dying  before  the  tes- 
tator, the  bequest  has  been  held  to 
lapse ;  but  if,  instead  of  "  personal 
representatives,"  the  word  "heirs" 
be  used,  it  shows  the  testator  in- 
tended the  persons  he  designates  as 
"  heirs  "  to  take  by  way  of  substi- 
tution whenever  B.  may  die,  and 
there  shall  be  no  lapse  although  B. 
should  die  before  the  testator. 

Beouest  of  residue  to  A.  for  life, 
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^ankflnaoL.  x  le  ^oi joul  >!^   ?>wfcf.^  ^  or 
uopcspfifr  1^  vzr  :ftHir  3iiinx&aiaai!«  or 


s  itf  «tti;<mi  i^niiirDrc  V-ngfeif  fUA^r 

vIjl  P&5  OT«r.  io.  diif  <*nsi:2  cc  cbe 

bi£«!t  JiivTiEiKii  b  J  dxii»  m^e«&     The 

t&e  win.  tbe  o«?Sc«5.ir»r  lb*  w>Iov-'« 
deadi.  p«»i  the  fes«i  imo  Cccrs  cn-ier 
the  Tni5C«e  ReBeif  Airt.  bfit  •&!  no« 
9ci:f]zc$f  cfe^  iti^  son  L*ii  ci?c*i^3frt<»i 
bim^eif  ctherwiTe  thAn  fCe&iilT  ac*! 
to  their  sacii&ctioa  —  HiltL  Jirft. 
QpoD  the  coQ5tnictioa  of  the  wiiL 
that  this  was.  in  effect,  a  trust  for 
the  MO  with  a  power  tor  the  trunees 
to  depriTe  him  ox  the  fond  if  he 
shoold  not  condort  him^eb'  steadflv 
and  to  their  ^tis&etion ;  iecomdiy, 
that,  the  trufsteea  having  declined  to 
exercise  that  power,  it  was  not  com- 
petent to  this  Court  to  exercise  it ; 
and  the  fund  was  ordered  to  be  trans- 
ferred to  the  assignee.  In  re  Coes 
Trust,  199 

5.  By  a  marriage  settlement,  lease- 
holds were  settled  upon  trust  for  wife 
for  life  for  her  separate  use,  and  afler 
her  decease  upon  trust  as  husband 
should  by  deed  or  will  appoint,  and 
subject  thereto  upon  trust  for  such 
person,  &c.,  as  under  the  Statutes  of 


Discribatioo  nd^tbe  entitled  thereto. 
The  hoslMuid  by  his  win  in  1850,  after 
nakiB^  certain  prorisicMi  for  his  <»ly 
chibL  ais  to  aD  other  his  estate,  pro- 
penr.  and  etkcts  whatsoerer  and 
whmsoeTer.  which  he  should  be 
pjiiifirnd  oil  interested  in,  or  entitled 
to  at  fa»  decease,  tml^f^t,  om  to  tmA 
pmrlf  tkerm  or  wrtre  ccmpHsed  m  Ae 
Ito  fftof  KtOem^aU  amd  Ae 
fdLerdydeeiaredfaMdwhiekiMk»' 
tmn  ig  tkerihy  rtMtyM  amd  eom/irmid  m 
aH  raptcii^  gave  and  beqaeathed  the 
aioe  to  his  widow  absotatelj. — Hdd, 
^as  the  gi»ieral  residoanr  bequest 
operated  &$  an  execotion  of  the  power 
ot  appointment  reserved  by  the  setde- 
OKBt.     JTvftiw  V.  Otboriej  252 

6L  Bequest  to  execators  of  a  sum 
of  mooey  **to  be   chargeable  and 
paid  as  thereinafter  mentioned.**  upon 
tnst  for  testator^s  wife  for  liie,  re- 
mainder for  his  children  ;  then  a  gift 
of  certain   freehold    and    leasehold 
property  to  his  nephew,  "  subject  to 
the  payment"  of  the  said  sum  and  to 
te9tat<H'*s   debts;  .with   a   residuary 
devise  and  bequest  to  the  wife  abeio- 
lately — Hfld.  as  between  testator's 
widow-  and  his  nephew,  that  the  sum 
was  a  charge  on  the  gift  to  the  nephew, 
and  not   an  exception  out    of  that 
gift  ;  and  testator  never  having  had 
any  child,  the  sum,  subject  to  the 
widow's  life  interest,  belonged  to  the 
nephew:  the  principle  being,    that» 
'   where  there  is  a  gift  by  will  of  any 
property,  whether  real  or  personal, 
■   subject  to  a  particular  charge,  if  any 
of  the  purposes  of  the  charge  fiul 
j   before  aU   are   satisfied,   the   donee 
j   takes  the  property  relieved  from  the 
t   residue  of  the  burthen,  which,  in  the 
I  events  that  have  happened,  the  tes- 
'   tator  no  longer  intended  him  to  bear. 
Test  in  all  such   cases: — Is  the 
thing  in  question  excepted  out  of  the 
devised  property — in   other  words, 
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did  testator  mean  to  give  that  pro- 
perty minus  the  thing  in  question ;  or 
is  it  a  charge  on  that  property  ?  If 
the  former,  then,  the  purpose  failing, 
it  goes  to  the  residuary  devisee ;  if 
the  latter,  to  the  devisee  of  the  pro- 
perty charged. 

Whether  a  sum  of  money  to  be 
paid  out  of  an  estate  has  ever  been 
held  to  be  an  exception — Qucere, 
Tucker  v.  Kai/ess,  339 

7.  Bequest  of  a  legacy  to  the 
Plaintiff  for  her  sole  use  and  benefit; 
"and,  in  the  event  of  her  death, 
then"  bequest  thereof  to  her  youngest 
surviving  son — Held,  that  the  event 
contemplated  was  a  death  in  testator's 
lifetime;  and  that  the  Plaintiff,  hav- 
ing survived  liim,  was  entitled  abso- 
lutely, 

Loj'd  Douglas  v.  Chalfners  (2  Ves. 
J.  501)  observed  on.  Schenk  v.  Ag- 
new,  405 

8.  The  word  "  moneys  "  in  a  co- 
dicil— Held,  to  comprise  not  only  all 
moneys  in  hand,  but  also  all  moneys 
due  to  testator,  whether  upon  secu- 
rity or  otherwise,  notwithstanding 
express  mention  made  in  the  will  of 
"  moneys  and  securities  for  money." 
Langdale  v.  Whitfield,  426 

9.  Devise  of  Black  Acre  to  De- 
fendant for  life,  made  conditional 
upon  his  confirming  the  disposition 
in  the  will  of  such  of  the  heredita- 
ments thereinafter  devised  as  were 
the  property  of  testator's  late  brother 
S.  U,y  deceased,  followed  by  a  resi- 
duary devise  of  "  all  and  every  the 
manors  and  hereditaments,  being 
freehold  of  inheritance,  of  or  to 
which  testator  was  then,  or  at  his 
death  should  be,  seised  or  entitled 
at  law  or  in  equity  for  any  devisable 
estate  or  interest,  or  of  which  testator 
then  had  or  at  the  time  of  his  de- 


cease should  have  power  to  dispose 
by  will,  including  lands  known  as 
Duchy  lands,"  as  to  White  Acre,  and 
two  other  estates,  to  uses  for  secur- 
ing an  annuity  to  an  annuitant  for 
life,  and  as  to  all  and  singular  the 
same  manors  and  hereditaments  (sub- 
ject as  to  the  three  last-mentioned 
estates  to  the  uses  thereinbefore 
limited)  to  use  of  Plaintiff  for  life : 
— Held  (following  Wintour  v.  Clifton^ 
3  Jur.  N.  S.,  74),  that  Defendant 
was  bound  to  elect  between  Black 
Acre  and  certain  Duchy  lands,  of 
which  White  Acre  was  one,  and 
which  stood  limited  to  S.  U.  for  life, 
with  remainder  to  testator  for  life, 
with  remainder  to  Defendant  for 
life,  with  remainders  over  for  life 
and  in  tail,  with  ultimate  remainder 
to  testator  in  fee ;  testator  having  no 
other  Duchy  lands. 

Whether,  if  White  Acre  had  not 
been  mentioned,  a  case  of  election 
would  have  been  prevented  from 
arising,  upon  the  ground  that  the 
testator  contemplated  the  possibility 
of  acquiring  other  Duchy  lands  in 
the  interval  between  the  date  of  his 
will  and  his  death — Qucere.  Usticke 
V.  Peta^s,  437 

10.  Testator  bequeathed  a  mixed 
residue,  upon  trust,  as  to  one  moiety, 
for  his  daughter  Mart/  for  life,  with 
remainder  for  her  children ;  and  as 
to  the  other  moiety,  for  his  daughter 
Sarah  for  life,  with  remainder  for 
her  children,  with  cross  remainders, 
and  proceeded  thus  : — "  And  in  case 
both  my  said  daughters  should  die 
without  issue,  or,  leaving  such,  all 
should  die  under  twenty-one  with- 
out leaving  issue,  then  I  direct  my 
trustees  to  pay  one  moiety  unto  the 
person  or  persons  that  shall  then  be 
considered  as  my  next  of  kin  and 
personal  representative  or  represen- 
tatives, agreeable  to  the  order  of  the 
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Statutes  of  Distribntion,  and  the 
other  moiety  unto  the  person  or 
persons  that  shall  then  be  considered 
the  next  of  kin  and  personal  repre- 
sentative or  representatives  of  my 
late  wife  Sarahs  agreeable  to  the 
order  of  the  Statutes  of  Distribu- 
tion," At  the  date  of  his  will,  his 
daughter  Sarah  was  the  only  child 
and  sole  next  of  kin  of  his  late  wife 
Sarah.  The  daughters  survived  the 
testator,  and  died  without  issue. 

Heldj  that  the  persons  entitled  to 
the  second  moiety  were  those  who, 
at  the  death  of  the  surviving 
daughter,  were  the  next  of  kin,  ac- 
cording to  the  statute,  of  testator's 
deceased  wife;  and,  having  regard 
to  the  juxtaposition  of  the  bequests, 
that  the  persons  entitled  to  the  first 
moiety  were  those  who,  at  the  same 
period,  were  the  next  of  kin,  ac- 
cording to  the  statute,  of  the  tes- 
tator. 

Review  of  the  authorities  as  to 
the  time  when  the  persons  taking 
under  bequests  of  this  description 
are  to  be  ascertained.  WTiarton  v. 
Barker,  483 

IL  Devise  of  land  for  the  erection 
of  a  school-room  and  offices,  fol- 
lowed by  a  bequest  of  400/.  upon 
trust  to  expend  the  same,  or  such 
part  thereof  as  might  be  necessary 
in  the  erection  of  a  school  -room  and 
requisite  offices;  and  in  case  any 
part  of  the  said  400/.  should  not  be 
expended  for  that  purpose,  the  same 
to  be  laid  out  in  certain  repairs — 
Ilelfly  that  the  whole  beqnost  was 
void  under  the  statute  9  Geo,  2,  c. 
36,  the  executors  not  having  any 
alternative,  the  first  trust  being 
express,  but  to  apply  part  at  least  of 
the  400/.  in  a  manner  forbidden  by 
the  statute ;  and,  inasmuch  as  the 
whole  of  so  small  a  sum  might  well 
liave  been  employed  in  building  a 
school,  an  inquiry  how  much  would 


have  been  sufficient  for  that  purpose, 
as  suggested  in  Chapman  v.  Brown 
(6  Ves.  404),  would  be  useless. 
Cramp  v.  Playfoot^  479 

12.  Devise  of  a  house  to  the  inha- 
bitants of  B.  to  found  a  Ijing-in  asy- 
lum, the  executors  to  call  a  meeting  of 
the  inhabitants  within  a  mile  round 
the  house  to  appoint  a  committee 
and  trustees  to  carry  out  the  same  ; 
testator's  godson  to  be  one  of  the 
said  trustees.  '^  But  in  the  event  of 
the  said  inhabitants  not  appointing 
a  committee,  or  not  [being]  willing 
to  carry  out  the  same  scheme,"  then 
a  devise  over  to  testator's  godson : — 
Held,  upon  the  principle  of  Jones  v. 
Westcomh  (Prec.  Ch.  316)  and  Aveltpi 
V.  Ward  (1  Ves.  sen.  420),  that  the 
devise  over  was  valid,  notwithstand- 
ing the  circumstance  that  the  prior 
devise  failed  to  take  effiect  by  reason 
of  the  Statute  of  Mortmain,  and  not 
in  the  manner  contemplated  by  the 
testator. 

Observations  on  The  Attorney" 
General  v.  Hodgson  (15  Sim.  146) 
and  Philj)oti  v.  St.  George's  Hospital 
(21  Beav.  134). 

In  such  a  case  it  is  not  competent 
to  the  trustees  to  determine  whether 
tlie  property  shall  go  to  the  heir-at- 
law,  or  to  the  de\'isee,  simply  by 
performing,  or  abstaining  from  i>er- 
forming,  a  condition  in  the  jMirform- 
ance  of  which  they  can  have  no 
interest.  Warren  v.  BudalL,  and 
HallY.  Warren,  603 

13.  Direction  in  a  will  to  pay  and 
discharge  all  the  just  and  lawful 
debts  owing  by  a  deceased  brother 
at  the  time  of  his  death  —  HM, 
upon  the  terms  of  the  will,  and  look- 
ing to  the  circumstance  that  the 
brother  had  been  dead  about  forty 
years  at  the  date  of  the  will,  to  com- 
prise debts,  but  not  interest.  Adew 
v.  Thompson,  620 
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14.  A  codicil  appointing  a  new 
executor — Ileld^  a  republication  of 
the  will,  and  to  give  to  the  latter  the 
effect  of  passing  afler-acquired  lands. 

The  cases  on  this  subject  recon- 
ciled.    In  re  EarVs  Trusty  673 

15.  "Where  there  is,  in  a  will,  a 
limitation  over,  which,  though  ex- 
pressed in  the  form  of  a  contingent 
limitation,  is,  in  fact,  merely  de- 
pendent upon  a  condition  essential 
to  the  determination  of  the  interests 
previously  limited,  the  Court  is  at 
liberty  to  hold,  that,  notwithstanding 
the  words  in  form  import  contin- 
gency, they  mean  no  more,  in  fact, 
than  that  the  person  to  take  under 
the  limitation  over  is  to  take  subject 
to  the  interests  so  previously  limited. 

But,  in  order  that  this  rule  of  con- 
struction may  be  applied,  the  con- 
dition, upon  which  the  limitation 
over  is  made  dependent,  must  in- 
volve no  incident  but  what  is  essen- 
tial to  the  determination  of  the  in- 
terests previously  limited. 

The  onus  is  upon  those  who  claim 
under  a  codicil,  as  against  devisees 
under  the  will,  to  show  that  the  inten- 
tion to  displace  the  devisee  is  equally 
clear  with  the  original  intention  to 
devise. 

If  the  whole  tenor  of  a  will  be 
such  as  clearly  indicates  that 
the  testator  has  used  the  word 
"  minority"  to  mean  the  whole  of  the 
period  during  which  he  has  kept  a 
devisee  out  of  the  full  control  over 
the  devised  property,  the  Court  may 
adopt  that  interpretation.  Otherwise, 
the  word  must  be  strictly  construed. 

Testator  by  his  will  directed,  that, 
when  the  youngest  of  his  two 
daughters  had  attained  twenty-one, 
his  real  and  personal  estate  and 
effects  should  be  divided  into  three 
equal  parts,  one  part  to  be  for  his 
wife  and  one  of  the  remaining  two 


for  each  daughter;'  at  his  wife's 
decease  her  share  to  be  equally  divided 
between  his  two  daughters :  and  pro- 
vided either  of  his  two  daughters 
should  die  before  a  division  of  the 
property  should  have  been  made,  and 
having  no  issue,  then  the  part  of  the 
deceased  to  be  given  to  her  surviving 
sister.  By  a  codicil,  should  both  his 
children  die  in  their  minority  and  leave 
no  issue,  then  in  such  case,  and  in 
such  case  only,  he  gave  the  whole  of 
his  property  to  his  wife  for  life,  with 
remainder  over.  The  elder  daughter 
attained  twenty-one,  but  both  died 
before  the  younger  attained  that  age, 
and  without  having  been  married. 

Heldj  that,  whether  the  interests 
under  the  will  were  vested  or  not, 
and  whether  a  reasonable  motive 
could  or  could  not  be  assigned  for 
the  condition  upon  which  the  testator 
had  made  the  Hmitation  over  in  the 
codicil  to  depend  (the  death  of  both 
his  daughters  in  their  minority),  that 
condition  must  be  construed  strictly; 
and  the  event  not  having  happened, 
the  limitation  over — Held,  not  to  take 
effect. 

But,  sembley  the  interests  under  the 
will  were  vested  interests.  Maddison 
V.  Chapman^  709 

16.  Bequest  of  personalty  "  to 
the  heirs  of  my  late  partner  for 
losses  sustained  during  the  time 
that  the  business  of  the  house  was 
under  my  sole  control "  —  Heldy 
that  the  persons  to  take  were  those 
who  at  the.  testator's  death  would 
have  been  entitled  under  the  Sta- 
tutes of  Distribution  to  the  personal 
estate  of  the  deceased  partner  in 
case  he  had  died  intestate,  and  not 
the  heir-at-law  strictly  so  called. 
In  re  Gambods  Trusts^  766 

See  Cornwall. 
Income  Tax. 
mobtmain,  1. 
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